IN THE CIRCUIT COURT OF THE TWENTIETH JUDICTAL CIRCUIT

ST. CLAIR COUNTY, ILLINOIS

FRANCES E. KEMKER, ET AL., );
)
Plaintiffs, )
) X0, §0-L-970Q
vs. )
. )
MOHSARTO COMPANY, )
_ : )
Defendants, )
REPORT OF PROCEERDINGS
MAY 31, 1985
Baforz the HONORABLE RICHARD P, GOLDEMNHERSH, Zivecuils Judye

HZ. REX CARR and MR. JERCHME SEIGEREID, Atterners at Law,
on Bahalf of the Plaintiffs; and

MR, KENNETH HEINEMAN and MR, JOSEPH NASSIF
cn Behalf of the Defendant, Monsanto Company.
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Counsel.

MR, HEINEMAN: Your Honor, may I object to this
procedurs, - What in the world is he doing? Is he asking

- Dr. Boush o comment on somabody else's testimony?

THR COURT: Gentlemsn, can you approach ths banch

for a minuts, please. '

(Colloquy held at the bench ocut of the hearing of
the jury.) '

THE COURT: ¥hat do you have in mind?

MR, CARR: I wvant to show that they are tha ones
that have said 2, 3, 7, 8 is in 2, 4-D by the testimony of
Hileman under the quastioning of Musgrave.

MR. HEINEMAN: Well, your Honor, it's totally
improper for him to--

HR. m, Uhlﬂl. H!‘. MIM‘-

MR. HEINEMAH: Why don't you ask this witmess
whether 2, 3, 7, 8 is in 2, 4-D,

THE COURT: Go ahaad.

MB. HEIREMAN: My objection is mmlad, your

Honox?

THE COURT: It's overruled. I didn't know you had

mads one, But it is overruled.
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certain calculations, and that's what Dr. Hileman was

(The following procesadings wers held within the
heazing of the jury.)

Q (By Mr. Carr) Dr. Boush, hava you had sn opportun=-
ity to read the testimony of Dr. Eileman?

A T¥o, sir, I couldn't tell what the subject wvas
starting out in the middle like that.

Q  All right. Could you get that can of Waad B Gon,
if it's not already out.

MR, HEINEMAR: Do you have a copy of it for ns,
Hr, Carr? _

MR. CAER; I don't, Counssl. I assumed you had,

MR, HEIHEMAN: I didn't really know you'd bs bring-
ing uwp Dr. Rilemsn's testinmony, _

MR. CARR: You oughtn’t make accusations if you
weren't thara for the facts.

MB. HEINEMAN: Why don't you ask this witness ahout
it. Your Honor, I would like to state for the record an
ocbjection that Mr. Carr's .rapnnm:aticn of what is in that
testimony. This is cross exazination, a clarification of
Dr. Hileman by Mr, Musgrave after Mr, -Garr had asked Dr,
Hileman a hypothetical question to aosume that if thare had
baen dioxin im 2, 4-4i and 1t had gone through in 2, 4D,
and 1f it had gone through into the Weed B Con, then to make

e

— e —— IR
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testifying to in this clarification. fhe calculations that
were being made based on the hypothetical question, asked
him by -Mr. Carr, in no sense was thege an admission that in
fact 2, 4-D as it's been sold as a herbicide contains 2, 3,
7, S-TCDﬁ. I object to the manner in which Mr. Carr is
trying to misuse this information.

MR. CARR: Yéur'Honor, fot_the record, Monsanto
has admitted through its various witnesses that‘at least up
until 1981 when Diamond Shamrock changed the process of
manufacturing 2, 4-D, that tﬂe phenolic contents of 2, 4
dichlorophenol would go into the 2, 4-D, that in September

of '81, or sometime in late '81, the Diamond Shamrock :acti-

vated the process known as toluene extraction, which they

said removed the dioxin content from the 2, 4 dichlorophenol.

Mr. Musgrave in examination of Dr. Wilson--of Dr. Hileman,

and the plaintiffs in examination of Dr. Wilson, demonstrated
that if there was 2, 3, 7,-8, or for that matter any TCDD in
the 2, 4 dichddrophenol itPwould pass into the 2, 4-D that's
being manufactured. This exaﬁination thét was done by Mr.
Musgrave on Mar;h 21, 1985 of Fred Hileman is totally
consistent with those statements th§t.are in evidence, in that
2, 3,7, 8 wéuld be in the 2, 4-D.

MR. HEINEMAN: Your Honor, I believe that the

' EPA said in the document that Mr. Carr introduced in
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evidence, and 1'm trying to find it, I think the EPA said
that no 2, 3, 7, 8 has ever been found --

MR. CARR: We agree one hundred percent that that's
exactly the statement.

- MR. HEINEMAN: =-- in 2, 4-D. Never been found in it.

MR. CARR: I agree one hundred percent that that's
in the statement there. It's also demonstrated that the 2, 4-D
they were examining was from Dow, and there's a table of
material that they have in there. 1It's Dow material. No state
ment ever been made that the 2, 4-D made from Monsanto to 2, 4
dichlorophenol, and we have conceded that 2, 3, 7, 8 is not
detectable levels in all batches of 2, 4 dichlorophencl. We ar
not representing that it is, 1It's a batch--at least up until
1579 when they gquit using caustic that contained high levels
of 2, 3, 7. 8 and Counsel doesn't know -that, but he should
know that,if he's read the record.

MR, HEINEMAN: Counsel doesn't know
what?

THE COURT; Okaf. The objection is overruled.
Excuse me, I'm losing my voice. Mr. Carr, you may proceed on
your line of questioning, ' k

Q (By Mr. Carr) Doctor, does the testimony of Dr.

Hileman here that I've agked you tocrexamine propose that

there would be twenty-five parts per billion of 2,3, 7, 8

W
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or coeluting isomers that would be analyzed  with 2, 3, 7, 8

in the original 2, 4 dichlorophenol. The middle of page

sixty-ona.

A Yes.

Q And on the next page. Does Dr, Hileman give an
answer saying that, starting on the bottom of page sixty-one,
"the concentration that I caléulafad a3 being in the can of
being ome point six parts per billion?"” Dp you see that, six?

MR. BEINEHAN: Your Honor, may i-havu & continuing
objection to the use 6f this transcript as being totally
improper and totally bayond the rules of avidence?

THE COURT: Suze, The objection is overruled.
It’s noted as a continuing objection in misproper use.

THE WITKESS: 1 see that, yes.

- Q (By Mr. Carr) There's no question but wvhat tha
answer iz referzing to tha-;that fraction of the--or that
part of the 2, 3, 7, 8 that was in the can; isn’t that
corract, Doctor?

A It doesn't smay it's 2, 3, 7, 8.

Q -well. Doctor, if you look at the gquestion izmediate

ly above it, the answer irmediately above it, it talks about
twenty-five parts per billion of 2, 3, 7, 8, does it not, sir}
A Or it says coeluting isomers. It doesn’t say

specific 2, 3, 7, 8.

Q Doctor, for the time being would you assume that
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it coelutes with 2, 3, 7, 8, that it might well be 2, 3, 7,
8, or is 2, 3, 7, 87

MR. HEINEMAN: Your Honor, it's asking him to
assume what maybe he hopes 1s in the testimony. What in
the world is this, Judge? I'm objecting to it as an improper
procedure.

THE COURT: That's the third objection. The first
one I've overruled. The second one was a continuing objectioh.
This objection contains nothing new. It is a continuing
objection and is so noted. Unless you have any new
objection, I don't want any further objections from you
on this line of questioning. Mr, Cérr, you may continue.

MR, HEINEMAN: Your Honor, may I speak? I thought
this was different in that he asked him to éssume something
that wasn't in the transcript, and that's what I.was
objecting to.

' THE COURT: The question itself directed him to
something in the transcript two questions away. This is
covered under yoﬁr continuing obiection. Unless you have _
sométhiné new, I don't want to hear ahy repetition of the
continuing objection. Mr. Carr, you may proceed,

Q (ﬁy Mr. Carr) Dr. Roush, his answer on page sixty-
one says, quote, you asked me to use a value of twent}-five

parts per billion of the 2, 3, 7, 8 or coeluting isomers
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that wa would analyze- with 2, 3, 7, 8 in the original
2, 4 dichlorophanol. Ian't;. that gueely what he says?

A Yes.

Q And does not his answer that there's one point
six pazrts par billion in the can refer to ths twenty-fiva
parts per Billion of 2, 3, 7, 8 or cosluting lsomers?

A Yes.

Q And that would be ons point sixz parts paxr billion |
in that can of eithex 2, 3, 7, 8 or coeluting isomers,
would it pet, sir?

- A Yes, _

Q@ And that would be in this cun for your information|
Doctor, right in front of you. Now, Doctor, Dr. Wilson
has also mt&ﬁsd to the truth of plaintiff's exhibit 1411,
While it doss not say 2, 3, 7, 8~-TCDD, it does describe
2, 4-D as baing an indirect, snd for that matter a direct
source of TCDD in human beings, &esn't it, six?

A Yes,

Q And you, yoursslf, along with Dr. Suskind, have
written documsnts which descridbs TCDD as a contaminate of
2, 4-D, have you not, sir? '

MR, FREINEMAN: I'm sorry, Mr. Carr, . was that
TCODT
MR, CARR: TCDD.
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- MR. HEINEMAN: Not 2, 3, 7, 8. Okay.
THE WITNESS: Yes.
Q (By Mr. Carr) And TCDD is a term that includes
all tha tetras, doesn't it, sir?
A Not necessarily.

Does tetrachlozodibenzo-p-dioxin include 2, 3, 7,

87
A Yes,
All right.
But when you say that it doesn't maan that's what
it ia.

Q It doesn’'t mean that that's what it 1s not, does
i, sir?
A That's right.
Q And when you're referring to TCDD, you mean to
refor to TCDD tetrachlorodibenzo-p-dioxzin, do you not, sir?
A Yes.
Q@ Which inecludes 2, 3, 7, 8-TCD?
A Yes.
Q VYes. And, Doctor, tha term TCDD here in this
exhibit includes 2, 3, 7, 8-TCDD, does it not, sir?
A No, not necessarily.
MR. HEINEMAN: Objection, how could he know that?.
THE COURT: Objection is overruled.

10
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THE WITNESS: Not necessarily,
Q By Mr. Cart) Didn't you just agres, sir, that
the tatrachlorodibenzo-p-dioxin includes 2, 3, 7, 8-TCDD?
: Al Yes. |
Qi 'T‘h“is. ‘18 thn" term TCDD.
A%E That doesn't mean 1t includes 2, 3, ?. 8.
Qi
thatvthﬁ.tarn TCDD includes 2, 3,7, 8

Well, Doctor, didn't you just say two seconds ago

A Yes.

Q And the term here is TCDD, is it not, sir?

A  Yes.

Q@ All right. Let's just stop right thera. Now,

Doctor, I hand you--would you mark this as an exhibit.

(At this time Pleintiff’s exhibit 1434 was marked
for identification by the court reporter.)

Q@ (By Mr. Carr) I hand you what's been mackad
plaintif£f's exhibit 1434 and ask you to look at that and
see 1f you rncbgnize that as a document, I think, from your
file, but not nac.;saxily, bﬁt certainly the file of
Monsanto. Make this 1434A, please.

(At this t;ma Plaintiff’'s axhidbit number 1434A
was marked for identification by the court. reporter.)

11
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Q (By Mr. Carr) Doctor, I'd like to also hand you
exhibit 1434A and see 1f you don't see that as a copy of the
page you're looking at at this very moment.

A Yes, sir. |

MR..CARR: Your Honor, I'd like to introduce 1434--
I don't believe I got an answer to the 1434. You recognize
that as a Monsanto document, don't you, sir?

A Yes., Yes.

MR. CARR: I'll offer 1434 and 1434A into evidence,
and ask leave to pass 1434 to the jury.

THE COURT: Any objection?

MR. HEINEMAN: Object, your Honor, total lack of
foundation laid for this witness as to this document.

THE COURT: Objection is overruled. It's admittedA

over objection.

(At this time Plaintiff's exhibits 1434 and 1434A
were admitted into evidence over objection.)
MR, HEINEMAN; Which 18 1434A, Mxr. Carr?
MR. CARR: The second page, Counsel, here. - You
can have a copy.
Q (By Mr. Carr) Doctor, this copy "Préparedness:
Q & AERe 'Agent Orange' Dioxin At Krummich," was that

document given to pu for review?

12
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A Yesn.

@ And the writing on the document, is that all your

writing? I racognize some as your writing, but I don’t
recognize all of it as your writing, or iz it all your
writing?

A It’s not all my writing. -

Q All rxight. Do you know who elsa it 1s? It;s
not important. 1If you don’t know,

A I know Dr. Tillman's writing.

Q All right. Doctor, the second page there that
has been passed to the jury discusses the human effacts of
TCDD and PCDF, that would be polychlorinated furans
is that xight, sir? 7TCDD standing for tatrachlorodibenzo-
p-dioxin, which would ineluda 2, 3, 7, 8-TCD, would it not,
sir?

A Yes, sir.

Q And occupational exposures TCDD and PCDF would ba
then considered to be contaminants of Trichlorophensl,
Trichlorsophenate, 2, 4-D, 2, 4, 5T, and PCB, would it not,
sir?

A Yes,

¢ And now, Doctor, is this sacond paga s documant
that you: prepared, or is it ona that was prepared by Dr.

Suskind? See Dr. Suskind, an article by Dr, Suskind is

13
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attached to this document in which he makes the same
statament, |

A No, this 1s from our department.

Q All right. Your department preparad this atate-
ment than, based upon the knowledze that you have of the
chemistry from your department that TCDD’s aze contaminsnts
of 2, 4-D's; in thﬁt corract, sir?

A Yas, -

Q All xight. How;-tha statament that Dr. Suskind--
turn to the very last page of axhibit 1434, which I handed
you. He also says that populations involved in the manu-
facture and use of 2} 4, 5T end 2, 4-D ara gooad sources of
information for human health--human health effects, does he
not, sir?

A I haven't read this yet,.

Q Oﬁ. I'm sorry.

A I haven't read the statement of Suskind yet.

1 Well, go shead and read enough to become familiar
with it, and then direct your attantion to the last pagse, if
you would, please. The only part of the article that I
Teally wish to discues with you, Doctor, 8o you nezed not
read it all for purposes of this cross examination at this

time at least, is just that part thit refers to TCDD ex-

posura as to includethose populations involved in theiman-

14
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ufacture and use of 2, 4-D. Did you read that, sir--
A Yes, eir,
@ --go that I can ask you that?
A All right. Yes, sir.

@ Dr. Suskind does say in this document, does he
not, he discusses the human health affects of sxposure to
TCDD'3 starting with the accident in 1949, that Ritro
exposure to TCDD, he discussss as well, doss ha not, identi-
fiabla populations known to have been exposed to TCDD are
good potential sources of information, aud that includes
those populations iavolved 4in the manufacture and use of
2, 4-D, does it not, sir?

"A Yes. But hs dogan't mean 2, 3, 7, B nacessarily.

,Q Vell, Doctor, he doesn’'t not mean 2.'3, 7. 8
either, doeg he, sir? -

A He didn't know.
Q@ He uses TCDD just as you use it, don't you, sir?
A Yo, he didn’t at that time.
Q Excusz me, Doctor. Don't you use the term TCDD
Just exactly as averyone alse does, that is to include
2, 3,7, 8-TCDD?

A No, sirz.

MR. HEINEMAN: Objection as everyone else doas.

15
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How in the world do you know how evaryone else uses the
term? You're asking this witness to spaculaté how evaryone
alse uses the term. Clearly TCDD includes twanty-two
isomers, your Homor,any one or more of twanty-twoe isomars.
I'11 object to the question.
MR. CARR: I cartainly ﬁgtee one hundred perceat.
Q (By Mr. Carr) Vhen you use the term TCDD, you
mean o {include all thoss isomers of TCDD, including 2, 3,
7, 8, do you not, siz?
THE COURT: For the record, the objection is
ovnrrulea.
THE WITNESS: Everything--
Q@ (By Mr. Carr) Do you not, sir?
A Ho.
Q When you use the torm TCDD you're unot talking
about tetrachlorodibenzo-p-dioxin?
A Yes,

Q And %s 2, 3, 7, 8-TCDD a tetrachlorodibenzo-p-

. diexin?

A Yes,

Q KNow, Dr. Suskind says that identifiabla populations

includa these involved in the manufactura and use of 2,'#mD,

‘doesn’t he, oir?

A VYes.

16
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And he's discussing TCDP, 13 he not, siz?

But he 1s not being specific what he maans,

Q = Sir, I didn’t say he was being spacific, did I,

sir?

MR. HEIHEMAN: Objection, your Honor.
THE COURT: Objection is ovarrulad.

(By Mr. Carrx) All the PCDD isomers:have -some

toxicity, don't they, sir? All of them, evary singla ome of

them.

> 0 »

Q

Hot the sama.

1 didn't say the same.

Every chemical has toxicity.

Doctor, 1'm not aven quarreling with that. He's

talking about all of the TCDD isomers, is he not, sir? .

A

Q

Ho.

Wall, Doctor, does.ha noet usa--ha's a sciéntist,

isn’t he, sir, just as you are?

A

Q

Yes,

And when you use tha term TCDD, you mean to include

all the TCD igomars, don't you, sir?

A

Q
A
Q

Ro, 1 do not.

Well, which ones do you mean £o exclude?
If I'm talking about 1, 3; 6, 8, I'd say 1, 3, 6, 8

8ix, I'm not asking you when--I'm asking you what

p

17
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you mean when you uss the term TCDD.

A I don't use that without being specific.

Q VWell, Doctor, you just used it hers., This is
your document that you prepared, Human Health Effects TCDD.
‘Ybu usad that,

A Yeas.

»

Q You said yourself you prepared it.

A Yes.

Q So, Doctor, don't tell us you don't uce it. You
did use it here in thia document.'did you nbt, sir?

A Yes.

Q - Doctor,the term TCDD as usad in this document
includes 2, 3, 7, 8, does it not, sir, 1, 3, 6, 8, and all
the other TCD: .iscmaras?

A 1It's hard to be sure what he meant by that,

Q 'noctOt, ve are talking now about what you meant.
whan-you included the term TCDD, did you not meen to include
2, 3, 7, 8 in the use of that torm?

A We were trying to £ind out whether--

Q Excuse ma, Doctor, é&uldAyou answer that quasticn?

MR, HEIMEMAN: He is answering it, Judge. le zot
four woxds out and Mr. Carr is interrﬁpting hin. HMay he
please answer the question?

THE COURT: He's not responsiva. Overruled.

18
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Please answer the question, Doctor.

TRE WITHESS: Repeat the quastion for me, please.

(The previous question was read back by the
court reporter.)
THE WITHESS: Yes.

Q (By Mr. Carr) Thank you, Doctor. Do you have
any knowladge t:fmt: when Dr. Suskind usad tha term TCDD in
this document that he meant to oxclude 2, 3, 7, 8 from
that term, sirt

A No.

Q Now, Doctor, you also have put out other documents
at Monoento in which you use the term TCDD, have you not,
sir? Haven't you, sir? '

A TYes, sir.

(At this time Plaintiff's exhibit 1435 was

. marked for identification by the court reporter.)

Q (By ¥r. Carr) Handing you now what's been

' markad plaintiff's exhibit 1435. If you could loek at

that and see if you recogniza that as a document either
prepared by your department or by somebody i{n youzr--by you

or smbody» in your departmant. Make this 1435A.

19
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(At this time Plaintiff’'s exhibit 1435A was
warked for identification by the court reporter.)
Q (By Mr. Carr) I show you 1435A and ask you if
you recognize that as a page from 1433, one more page.
A Yas, sir.
Q@ Do you recognize 1435 as a Monsanto document
prepared by your department?
A Yes, Sir.
Q I offer 1435 and 1435A into evidence, 1f it
pleases the court.
MR, HEINEMAN: hich page i3 IA;SSAJ
MR. CARR: 1I'll give you a copy.
MR, HEINEMAN: Thank you., I'm sorry, was the
éxhibit offerad, your Honor? |
| THE COURT: Yas. Both of them were.
" MR, HEINEMAN: We have no objection.
THE COURT: They are admitted without objection.
Q (By Mr. Carx) Docter, diracting your attention
to the first page of exhibit 1435, right about one~third
of the way doﬁ. {Tetxa-2, 3, 7, 3-TCDD).
A Yes, sir.
Q Now, you understand there ara including--your
department is including there that the Tetra-2, 3, 7, 8-

TCDD all to mean ons and the same, more or less, arsn't

20
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you, sir?

A Yo,

Q@ You're not understanding that?

A Ho.

@ Well, it's certainly included in the phrase
tetra and TCDD, isn't it, sir?- |

-

A Yas.

Q@ Yes. And, Poctor, on 1435A, the term--it's zlso

- stated there, i3 it not, that available curvent data in-

dicates that whare residual precursors exist (PCB, 2,4-D,
2,4,5T, pantachlor and etc) in the environmsnt, TCDD and/or
TDCF levels in the ten times one hundred part par trillion

range may be found in the soil, animalas or figh. Do you
see that, six?

A Yes, sir,

Q And, now that statement that TCDD can be found
wharever there’s 2,4-D, that's an accurate scientific
statement made by your department, isn't it, sir?

MR. HEISNEMAN: Your Honor, I object to the
interpratation of the document. He leavas ocut the term
precursors, which 13 in that statement.

THE COURT: Objection 1is overruled., I think that

was read.

MR, HEIHEHAE; lNot in the question, your Honor,

21
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THE COURT: You may continue.

Q (ﬁy Mr. Carr) Doctor, you meant what you said,
did you not;, sir, where there's 2,4-D or PCB or 2,4,5T in
the environment that TCDD may be found in the soil, animals
or fish?

A The answer is it can,

Q My question is you maant what you said there,
did you not, sir?

i A Well, this was written in 19--

Q Excuse me, Dr. Roush. I know when it was written.
It was written October 24, 1979. The document clearly says
that. My question is you meant what you said in this
document:, did you not, sir? .

_ MR, HEINEMAN: Your Honor, I object. He's aasum-
ing that Dr. Roush wrote it. I don't think he's established
that,

‘ MR. CARR: He has agreed that his department
wrote it.. When I say you, the witness knows I don't mean
him personally. But I mean Monsanto. He's a representative
of Mbnganto, Counsgel., jﬁst as you ara.

MR, HEINEMAN: - So you mean everybody in Monsanto.
Okay. ' _
Q (By Mr. Carr) You meahf what you said in this

document; didn't you, sir?
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MR, HEINEMAN: You're asking him to;-l would
object to-- |

{HR. CARR: Your Monor, could I continue this
croas examination without this continued harassment by Mr.
Heineman?

MR, HEINEMAN: I think I'm gllowed to make an
objection, your Honor.

THE COURT: I think the quastion was clarified.
Your objection i3 overruled. 'ﬂr. Carr, you may procead;
Doctor, please answer the question.

THE WITNESS: That sentence ias oniy partially
éortact.

Q (By Mr. Carr) Doctor, my quastion is not vhether

it's correct or false. It may’bn the wrongest statcment.
It may be a total lia. It may bs‘cémplecely the truth.

All 1I'm asking you, Doctor, is when you said that did you
mean it, sir?

A Yes.

Q Doctor..this atacémnnt that you made was in the
same yaai that the Sturgeon spill took plaéa, isn't that
corvact, sir?

A Yes.

Q And it was {a that year tha€ Honsanto decidad to
do this study on its chlorxiphenols to find out the axtent

23
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of the problem, isn't that correct, sir?
Ro.
Ho, that isn't correct?

No.

e B O >

'79 18 net the year you chose to make the study?
No.

Or that you did not zake a study?

> O >

We chose to make the study before 1979.

Vell, what part of my question 13 incorrect, that

-

Q VWhen did you choose to make that studv? What

year, sir?

A On the Nitro population?

Q VWhat year did you make the study of your chloeri-

phonated--tha ¢ffect on the chloriphenals on the world's

environment?

A In 1978.

Q And you tested your chlorinated phenols in 13787

What chlorinatad phenols did you test other than a couple

of batches of OCB in March of 1978, in the total year of

1978, Doctor.

MR. HEINEMAN: Let me object to this, your Homor.

The witness said that that's when thay decided to do the

Nitro study.

MR, CARR: My question wasn't diractad to Nitro,
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Counsel,

THE COURT: The objection 1s overruled,

THE WITHESS: I thought we were talking about
NMitre when you said the study.

Q@ (By ¥r. Carr) My question wae'you determined to
do a study. I wasn't talking about the workers of Nitro.
1 didn't even mention éltro. Counsel did to you, but I
didn't.

A All right,

Q I.aaid wvhen Monsanto decided to do its study,
and this status summary is part of that study. It's part
and partial of that eéudy. isn't 1t, sir? Talking about
dioxins, vhare you can find them, the chemistry of them,
the occuranca; the precursors, tha biological effects on
man, Monsanto's involvement in it, This i3 & summary of
work that was started--Nitro is mentioned one place in
this document--two places. Now, Doctor, my question rafers
to the study that Monsanto undertook. You undartook 4t in
1979, did you not?

A Yea, Yas,

Q@ TYou did a program of studying chlorinatad phanols
to £ind out what TCDD's, or for that matter what total
dioxins were in your products, and you undertook other

studies in addition, and this document 1435 is a result--
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a partial result of that study, isn't that correct, siz?

A Yes.

Q Doctor, I'll get back to this document at a later
peint, I beliave és to the human health effects that are

mentiened therein. But I'd now like to pasa to--get back

to the line of testimony that we were into yestarday beforze

this diversion took place. Doector, the view that you at
Mongsanto, and that you have yoursslf, insofar as TCDD's
ara concerned, and 2, 3, 7, 8 in particular, you have a
view, don't you, sir, I think you testified yeatarda& that
they only cause skin problems in people. You also have a
view, don't you, sir, that if it doesn't cause chloracna
that 1t's not going to cause any problems whatsoever.

A Tas, ‘ |

Q And, Doetor, that view'that‘you satid here that
if it doesn’'t cause chloracna that ip‘a not going to cause
any human health problems whatsoever, that's a view that
5onsanto‘haé as well as just you personally, isn't 1it, six?

A Yes.

Q@ It is that view of yours and Monsanto's that has
guidad your actions, your afforts insofar as possible bad

health effacts maight be upon the people at Sturgeon and

the world ia general, {sn't that correct, sir?

A Yes, sir.

' 26



ruKm IL faD

NE. Mub, WiUUd

FLimuay WU, OAIJN

10

11

12

13

14

15
16
17
18
19

20

21

22
23

24

Q@ And now, you, of course--you know that acute
exposurss to 2. 3, 7. 8 or TCDD's can cau#a & numbar of
effecta, don't you, sir?

A Yes, gir.

Q  And you know also that all the--that all the
hunan health effects to 2, 3, 7, 8-TCD have not yet been

establishad. You kiow that as well, don't you} sir?

A The full range of effects have not been establish-

ed probably. I don’t know, I can't answer that quastion.
Q Wall, didn't,you--didﬁ't you testify that
#ffirmatively that it has not been astablished that there
are not other effects; Doctor? I don't want to take ad-

vantage 9f you, because I have read your deposition, and

maybe you haven't. Specifically, it hasn't besn established

as yet, sir, ;hat thers are not otﬁar effaocts from exposure
te TCDD other than chloracna; fsn't that coxrect, sir?

A That's right.

Q3 Doctor, but yet fou‘ve taken the position

affirmatively that 2, 3, 7, 8-TCD 1is not highly toxie to

man. You've taken--you interrupt me if I'm saying anything i

that's not corract.

A Bo, I haven't said that.

Q You haven't said that?
A HNo,

27



Nl vivue todM I. <30

FLhLAU LU, WArUNNL,

10

11

12

13

14

15

16

17

18

19

20

2]

22

23

24

Q@ I don't want to use it to Impeach you at this
point, Doctor, bacause I think you probably have forgotten
what you sald. 3ut.1'11 direct your attention to the
deposition which you gave in 1983 and see if you'don't--
if that doesn't refresh your racollection as to your
statement. | -

MR. HEINEMAN: Do you have a page number?
MR, CARR: Yes. Sixty~eight, Counsel.

MR, HEINEMAN: Page sixty-eight in the Qargin?
MR, CARR: Yee. |
MR. HEINEMAN: 19837
MR, CARR: Yes.

Q (By Mr. Carr) Does it refrash“ your recou-ctioh.
Doctor?

A Yes.

Q And you did say at that tima you do not agree
that 2, 3, 7, B-TCD ias highly toxic to man, didn't you?

A Yes, but what you're saying is what you maar.n _
by highly toxic.

Q ﬁoctor. 1 used exactly the same words than that
I used now, You sald teday t:t;at you didn't ever say that
it varn’'t highly toxic to man. But in 1983 you did say
that, dida'’t you, sir, using exactly the same words? You
understand m:. sir?
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A Yes,

@ Yeas, HNow, have you since 1983 come to the con-~
clusfon that 2, 3, 7, 3-TCD is highly toxic to man?

A Define what you mean by highly toxic.

Q Doctor, however you took tha words to mean highly.
toxic in 1933, You dida't ask me for any further definition
then, You understood what 1 meant then. _I‘think you undey-
stand what I mean now,

A Yes.

Q Yow, do you say today that 2, 3, 7, 8~7TCD is
highly toxic to man?

A RHighly toxic is--it has to be defined. Highly
toxic as compared to a rat or the mouse, or highly toxic in

maNn~-

Q Doctor, howevar you fesl like defining the word
highly toxic. You dafine the word highly toxiﬁ for us,
please, sir, as you want toiand then tell us whather or not
2, 3, 7, B-TCD is highly toxic to man,

A 2, 3, 7, 8 tetrachlorodibenzo-para-dioxin 1s
highly toxle to the guinea pig.

Q Doetor, first of all I've ankeﬁ you to define tha
words how you use highly toxic.

A 1'm trying to.

Q@ You'ze using the words highly toxic, just tell us,
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1£f you would, please, sir, what you understand others to
mean or yourself to mean when the words highly toxic are
usad, That way we can communicate using the same meaning,
once I understand what you mean by 1it, sir.

A Yes. It can refer either to scutely toxic or
chronically toxie. It can be acutaely toxic and be highly
toxic, and not highly toxic in a chronic exposure. Or vice
versaa,

Q@ Okay. Now, 1s that your daﬁiaition--you'vu got
two meaninga thea, highly toxic is highly toxic in an acute
baasis, or highly toxic ia a chronic basis.

.A Or comparing with other.

¢ Is 2, 3, 8-TCD highly toxic to man in either an
acuta sense or a chronle aenée?

A It's highly texic.

Q Yes. In both senges, Doctor? I take it you mean
that to be in both senses?

‘A No.

Q You didn't maean it in both senses. All right.
Yhat sense do you mean it?

A Acute,

Q@ I'm sorry?

A Acutely, it ia highly toxice.

Q

But chronic exposurs it's not highly toxic; 1s
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that what you're saying?

A Yes,.

Q Doctor, then do you balisve that the 2, 3, 7, 8-TCD
cannot accurmulate in the body?

A  Yes, it can.

Q Doctor, if it can accumu}ata in the body, it can
tske a series of small doses to adé up to a large dose, can
it not, sir?

A Yes, slr.

Q And will it ﬁhen be, when it adds up to tha equiva-

lent of an acute exposure, would it then be highly toxiec,

- sir?

A I don"t know.

Q Well, PDoctor, if you know that an acute.axposure
to TCD 1s highly toxic‘to man, and you know, logic tells
you, and your past knowledge as a sclentist in this field
tells you that you can accumulate enough drse§ to reach
that acute level. Why don't you know that £f X amounts of
2, 3, 7, 8-~7CDD is highly toxic to man, when exposed to an
acute one-time basis, that it'a not bighly toxic when
accurulated on & chronie basis?

MR, HEINEMAN: Your Honor, I object. He assumes
that the two levels are the sane,

MR, CARR: That's corract.
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THE COURT: Objection is overruiaed,

THE WITNESS: 1If g man has an acute sxposure,
the amount of dioxins that get into the body will be dis-
tributed:diffaznntly than ths sama‘dose, the same amoumt
with chronic sxposure.

Q (By Mr. Carr) tHow is that, Doctor?

A It’s the way it goes into the body. When 1t goes

in chronically, it goes intoe the ¢tissus that has the greaat-
est affinity for the material,.or in which it has the
graatazt solubility. Acutely that doasn’t taka placs.

It's distributed throughout tha body in a differant fashionm,
and cnly after that acute exposure is the material leaviag
the ganeral tissuas and will go back iato the fat,

Q VWhat you're saying 18 that, 1f I understand you
corractly, is tha bedy doesn't have the capacity to deal
with large dosa2s of TCDD, but 1t can deal with te soma
axtaent smaller dosgses of TCDD; is ﬁhat cosrract?

& Yes.

Q All right. 1Is that the sanse of.aha; you ara
saying? Have I misiﬁterpretad?

A  Ho, no. It has something to do with aquilibrium
in various tissues in whether you are golng to sse an

effoct.

Q Doctor, we know that tha liver has a great

| 32
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affinicy for TCDD, don't we, sir?

A Yas,

Q2 On a chronic of acute basis?
A Vo,

? HNo. Ve don't know that?

A Ye know thst--tha only real knowledga that ws have
is from the Saveso study where they found high levals of
dioxine iz tha liver. I haven't seen othar studies in
which they vandaliized tha liver fer dioxins.

2  Doctor, is what you're saying,. and theré wes just

one lady that died of cancer six months or se after the

- exposura, and thare wags just that one liver study is whet

you're saying today based upon that sole, eingle, solitery
lady that died? |
A 1 don't know vhat the quastion is.

Q@ HNo. You said that the Seveso, Italy dearh liver

was examinsd.

A Yes.
-Q  And found high concentrations of TCDD?

A Yes,

Q@  All zight, HHow, is the judgment that you have

given us here,-the opinion that you've given us hera, is
it based only on that study?

A What opinion?
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Q The c¢pinion that you'’ve given us that the liver
has an affinity for acute exposures in dioxins--to dioxins.
The liver tissua will attract dioxins,

A The only data that we have that zays it accumulataﬁ
in the liver is that--that's the only avidenca I know that
it zecumeiates thexa, K

qQ Ail right. That's what I've acked you.

A Yes,

Q Your opinion then iz bassd solely on that ona
incident, that one livezr study.

A I didn't say that it was concentrated in tha livaz.
You eshked me whet I knew about, I was trying to say tha
cnly knowledgs we have that it doas accumulate in the liver
as it does in tha rat is from that one study. That's the
only plece of iaformation that I have, |

Q Doctor, maybe we’ze not--becausze I believa you'rs
trying to answer my quastion, wa must have some breakdown

-

in communication. I askad you to cotpars chronle and acuts
axposures relative to high toxicity of dioxirne.

A Yes, sBir,

% You snewezed to me that on an acute dasis the
hody daals with it differantly than it deos on & chyomiec

basis.,

A Yee, eir.

mm m e e Ay m o ——

i —
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Q All right, And then I asked you, well, isn't it

a fazt that the liver attraccs'on an acute and on a chronic

- basis the dioxins, and you said based upon one study yes,

you thought that to be so.

A 1 didn't say ainything about chronic.

Q %Well,-what do you mean by the affinity of dioxine
and the liver o; a chronic basis?

A In terms of—whera the dioxins will concentrate in
the livar chronicaelly? A

Q Yas,

A It's difficult to eay.. I'm sure that there will
be with the same level of exposure chronically--wa have to
talk about & chronic exposure as we sit in the work place--

Q Long time, long rangs, day after day, year after
jear exposure tO~~ '

A Th#re 5111 be a less concentration of dioxins
in the chronile expoaad_liver than thare would be in an acute

one with the same dose.

Q .Is what you're saying that if one is exposed, for

example, to a hundred parts per billion of TCD on occasion,‘

and exposad to a hundred parts per billion over a period of
two years, letb suppose, that there will be less concentra-

tion in the liver on the two year exposura than there would

bs on the one day exposure?

35



uiuue

BATUNME. N.J

FENGAL Lo,

10

12

13

14

15

16

17

18

19

20

21

22

23

2

A Ifca%'t do it wvhen you talk about concéentration.

A huadred parts per billlon. You have to telk about

absolute amounts,

Q VWell, absolute amounts, & hundred grams, or &
hundred mlcrograms, or whatever.

A If we give a hundred grams over a long period of
time, there will be less in the liver than thera would if
you gave it acutaly.

Q@ ©On the on§ day?

A Yas,

Q Doctor, what's the basis for that? I'm not
quarreling with you., But I'm just telling you, what'e the
basis for thst opinion?

A It's the affinity of the fat for the dioxins that
take 1t out of the liver. ‘ |

Q Well, it goes into tha liver first then?

A Yes, gir.

. Q@ And over a pariod of time i¢ will pass from the
liver to the fat?
A That's right.

Q And it gets there through the blood, doesn’t it,
air? F

A Yes, sir(

8o for a time being, so what's in the blood is
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then baing transportad from the liver to the fat?

A Yeas, sir, |

Q All rishﬁ. So there's always a greatar amount
in the fat at the end of a chronic exposure than there s
in the blood?

A Yas, sir,

Q Neow, théZSevéso study indicatad that there was
threa ﬁundred to oﬁa. Is that consistent with what you
kaow abbut it? i

A Three hundred to one of what?

Q Three hundred parts greater of dioxin concentra-

fion in the fat than there is in the dlood.

A Oh, it's much more than that, It was somathtﬁg
of the order of eightesn hundred to one in the blood.g Ie
was thres hundrad to one between the 1liver and the fat, I
think, It was a'grent disparity i{n getting into the blood,

into the fat as compared to in the liver.

Q@ Well, I think you'res misapprehending the document. |

It was a level of six, was the lowest level, and that was
ia th# blocd. A lavel of aighteean hundred, I belisve--
In the £at,

¥as in the fat.

Yaé. sir.

re B . I

' How, that's a three hundred to one, tha highest
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lavel was eightaeﬁ hundred, Dr. Roush. That was in the fat,

A Yes.

Q The lowvest level was in thé blood,
A Yes, sir.

Q@ That was six.

A I remsmber that.

Q And eightesn hundred divided by six iz three
hundred,

A Right., I thought that--

Q You sea?

A I was relating that to liver rather than the.
bleeod. _

Q@ You thought the cighteen hundred was to liver?

A No; Yo, eightesn hundred was the £at.' I thought
the intermediate was three hundrad in the liver--
"7 Q Then it would only be fifty to one if it's thres
hundred. A ratio, sir, of thrae hundred to one, that is
the fat concentration of dioxins s three hundred tinmes
greater than the blood concentratton.

A I've fbtsotten what the blood concentration was,

Q It was s;x. How, will you aceopt thgt. sir?

A Yaas.

Q All right. Now, Doctor, these chronic health

offects that could occur, it ie your judgment and Monsanto's

33



‘PENGAD CO.. BAYONNE. N.), 07002 FORM 1L 248

10

12

13

14

15

16

17

18

19

20

21

22

23

24

judgment that theres are no chronic health effects from
dioxiﬁs; isn't that corrsct, sir?

A _Yes, but thers are others that will say the
sane thing.

Q Doctor, I don't want to quarrel with you. I know
thare 1s others that say the same thing. There's others -
that say the opposite. I'm not attempting to exsmine you [
on the world of literature, on who says what about dioxins.
Because ﬁhara ara views on both sides of the fence. Are
thers not, sir?

A ot on chronie sffects,

Q Tharé are no views cn chronic effects--

A TFatablished fact.

Q 8ir?

A Data that will establish whether thera's a chronic
affect or not. ‘

Q Excuse me. You sald there are othars that will
say the same thing. I'm saying there others that will aay
the oppogite, nran'f there, sir?

A Yes.

Q@ Doctor, I'm not talking about what Monsanto
believes about this.

A Yes.

Q@ ot about what anybody slse belisves about it.
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A Yas, »ir,

Q All right,

A Yes, alr,

Q Now, it is your view, for instance, that 2, 3, 7,
8 is not a carcinogen to human beings?

A Hot establisked.

Q . VWell, it's m;¥e than that, sir. Hbﬁ estsblished
can mean a variety of things., It can mean that it's not
inan proven bayond a radsonable‘douSt, or thera's not a
uvnanimity of opinion, or it means that fifty;onn peopla .
believe onathing, and forty-nine belisve another. 1I'm
talking now about youx views, sir. Is it your view that
2,3, 7, 81z a potent carcinogen to human Sningn?

| MR. HEINEMAN: Let me object to the form of the
question, The priorx portion obviously was a speech relating
tc Mr. Carr's opinfons. I object to it and ssk that it de
striken and ask that the jury be instructed to.31srggard i¢.
THE COURT: The objection 1s overruled. Proper

clarification.

THE WITNESS: Will you repeat the question for ma,

(The previous question was Tead back by the

court raporter.)

.THE WITHESS: No.
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Q@ (By Mr. Cazxy) UNow, there are other reputabla

‘8clentists that have the view that 2, 3,7, 81is a potant

carcinogen to human beings, aren't there, sir?

A I don't know who they are.

Q Doctor, when your deposition was taken in, I think||

in Dacaember of '83, on page sevanty-four I asked you this
question: "Dector, asren’'t thers reputable secientists that
hold a view, whather you agree or not, that 2, 3, 7, 8 1»s
'; potent carcinogen to human dbeings?" And wasn't your
answver at that time "yes." .

A I think there's been a change since then in
definition-- |

Q Excuse me, Doctor. Was that your answer to that
question at that tims, sir, right here?

A Yes.

Q@ '@und you believed a year and a half ago at least
that thera ware rsputable scientists that hold tha view
that 2, 3, 7, 8 13 a potent carcinogen to human beings.
You believed that at that tima, did you not, sir?

A No. It's very difficult to ansver the question
ys2 er no.

" Q Didn't you believe what you were saying, sir, at
that time?

A VWhat I said there, and I think I said 1t, is it
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was difficult to define whether thers are reputable--

Q Excuse ma, sir. Wersn't you telling me your
true and honest belief at that time? Weren't you being
honest and candid with me then, sir, when I asked you that
question?

A Yes,

Q Thank you. And that was your honest belief at
that time, wasn't it, sir?

‘A That's a qualitative question when you talk about
reputable people,

. Q Doctor, I'm not even quarreling about reputable
or not reputable, all I'm asking you is it was your honest
belief in December of 1983 that reputable--other reputable
scientiste held'éha?view that 2, 3, 7, 8 wes a potent
carcinogen to human béings.

A Yes.

Q@ And, Doctor, it is Monsanto's view that 2, 3, 7,
8 can neither csuse nor promote cancer; isn't that correct,
sir? |

A Yes.

Q TNow, 80 wa don’'t have any later quarrasl about it,
cauéa woudd ba whare the TCD is the direct initiator of
the cancer, and promote means that it wﬁuld by ascting in

concert with or synexgistic effect, or howsvar it might do,
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that 1€ you're exposed to one carcinogen and then exposed -

to TCDD, that is 2, 3, 7. 8-TCDD, that the TCD has s unique

effect, perhaps not unique, there ars other things that
will do it as well, to cause that known carcinogen to be
more active, to promote more cancer, or more likaly.té
promote cancer than it would othsrwise} that's what you
mean, and you understand xe to mes&n when I'm talking about
TCDD'being a promotén or not being a promoter of cancer;
fsn't that correct, sir?

A TYes, sir,

Q HNow, thare are also reputable scientists that
hold the view that 2, 3, 7, 8-TCD is a promoter of cancer;
ien't that right, sir?

A Yes, sir,

Q Now-~

A In the animal model.

Q Thay don't believe that it promotes it in human
befinga?

A They don't know.

Q Sir, you're again suggesting positive knowledge.

- 1 don’t know that anything is known certainly or with

cartalnty, What I'm asking you, it iz the opinion of
reputable scientists that TCDD 1s, or 2, 3, 7, 8-TCDD 15 .

a promoter of carcinogen or cancer; isnt that correct, sir?
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A Yes.

@ But Monsanto differs with the view of those
scientiats, doesn't it, airx?

A Basad on the information abailable today.

Q@ I'm sorry?

A Based on the informstion available today.

Q And part of the information that--parhaps all of
the information that you're relying upon for that view
today is the ionsanto studies, Dr. Gaffey, Dr. Susking
and Hombarger; isn't that correct, sir?

A HQ. there have been other studies done.

Well, that's part of your evidence for--
Yes,
e~your view; Lisn't it, sir?

Yes, sir.

o PO P L

Now, as fax as léw dose exposure is concerned,
sir, I understand that you take the view that a low dose 1is
something that doesn't cause chloracne, and that if it -
doesn't cause chloracne that there are--if it's ﬁhat low

that there are wo 111 effects from such exposui.. That'’s

corract thus far, is it not, sir?

A Yes,

Q Yes. But now there aren't any studies that state

that exposure to doses as low as thirty-seven parts per
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billiion of 2, 3, Z. 8 or forty-five parts per biilion don't
pose a haalth hazard or a risk to the health of humana, are
there, sir?. -

A There are tolarances established that gsay a
hundread parts'per billion is safe to use.

Q Doctor, are there any studies th#t you're swsre
of, or works or publications with which you're familiar
that would indicate that exposure tco substances that contain
ten parts per billion of 2, 3, 7, 8-TCD 18 not hazardous or
doas not pose a health risk or may be injurious to human
beings, any studies been done on it}

A | Ho, sir.

Q Is there any studies that you know of that says
éxpoénre to something forty-five parts per billion of 2, 3,
7, 5-TCD does not pose a health effect or health risk?

A- The studies have been done on industrial popula-

tHon~--

Q@ Excuse me. Could you answar that question, Doctox?

A Tes. The studies have been done on industrial
populations would certainly include those concentrations.

Q 380 you're aaying<thars are studies that indicate
that thirty-seven paxts per billion don't pose & health
hazard?

A Yes.
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Q@ Have those studias coma into existenca sincs
Dacembar 22, 19837

A The study of our population at Nitro would give
evidence to that effect. '

Q Excuse ma. 1s that the study that was published
in 198472

A Yes, .

Q ?qu'ro talking about the Suskind Hertzberg?

A Yes, and the HbaLs study,

Q And the iMoses study. Other than those, that
study or those studies of the same population, not necessax-
ily the same population, but Nitro workers, area there any
studies that say such exposure dous not constituts a health

risk or'health hazard?

A I think the other industrial studies would say

the same thing.

Q VYere those published bafora December, 19837

A Yes, sir.

Q ' And, Doctor, the quastion that I asked you in
December of 1983, on page fifty-one, starting at page
fiftﬁ, the bottom of page fifty, I asked you whethsr or not
you answered this question accordingly: "wara you famliiar
then or ware you awere of then any studies either that you

conducted yourself, or conducted by othars or published
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which stated that exposure to thirty-seven parts per billibq
of 2, 3, 7, 8-TCD does not pose a health hazard or health
risk or have aﬁ injurious effect on the health of human
beings?"" Your answer was, “thare are none.”

MR, HEIﬁEHAR: Let me object, your Homor.

Q@ (By Mr. Carr) 'There were none then?” May I
finiah?

HR. AEINEMAN: Certainly.

Q (By Mr, Carr) '"There wera none then?" Answer:
“There were none then.” Question: "And there are none now?"
Answer: "That's right.” GQuestion: "Was there any then,
or 1s there now any studies or works, publications with
which you're familiasr which 1n§1catas that exposhra to
a substance that contains tan parts per billionm of 2, 3,
7, 8-TCD is not hazardous orx poses a health risk, or may‘
be injurious te human beings?” Your answer was "There
area nonn.f_ Question: "There were none theén and there are
none now; is,that.corract?" And your answer was to that
“That's right.” Werent those your answars to those
questions at that time, sir?

A Yes, sir.

Q How, Doctor, you have in vour organization at
Monsanto something called a Biohszards Committee, don't

you, sir?




10

12

13

14

15

16

17

18 °

19

20

2]

22

23

24

_well, not many, but at least a half a dozen sclentists-~

A _Yea. sir.

i ]

Q And that Biohazards Committee has a responsibilit;
for--well, it contalns a number of people that you consider
reputable, prestiglous, and knowledgeable in the field of
human health hazarda and riska from toxic chemicals and
other sorts; isn't that correct, sir?

A Yes, sir.

Q Dr. NHeal, for instance, from Vanderbilt Untvarnitb.
now from the Chemical Institute was a member of that

Biohazards Committeec, Dr. Olson, and many other people-~-

A Tour,

Q ~--~belong to that committes.

A Four.

Q" Sir?

‘A Thare are four of them.

Q Four. &And your organization contributed to that;

isn't that xight, sir?

Contributed to what?

To that membexship.

What membership?

Of the Blohazards Committse.

Oh, yes.

L O O L P

1 mean four were outside people. Thera are Othﬂ%!
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from Monsanto on that committee--

A Xo.
Q --1nhéddition to those four?
A No. That is the committee.
Q Just four total?
A -

Yes.

»

Q ALl right. Are you familiar with a book--I had
it with‘ma. but now I just have a photocopy of the pages
from it. Are you familiar with a book callad "Chloxrinated
Dioxinsg and Dibenzofurans in the Total Environment” volumes
twvo by L.H. Keith, Chriastoffer Rappe, Gangadhsr Choudhary,
that containg articles--well, the entire book ‘deals with
dloxins. Are you familiar with that, air?

A I've read parts of it.

Q@ Yes. And it has a number of prestiglous con-
tributors to that book, ﬁoasn't it, sir?

A Yes,

Q Do you congider that book authoritative, not

necessarily that you agree with averything that it says,

but do you considar it authoritative in the field of dioxins?

A No, It's up-to-date, but that doesn't mean it's
authoritative.
Q Well, do you consider--well, let me show you

something. People that contributed to it are authorities
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in the field, axen't they, #ir?

A They are workers in tha fisld. Yes. That doesn’t
nean they're asuthoritiss.

Q Well, do you understand what wa mean when I say

authority? Vhen we use the word authority in the courtroom?

<A book that others in the profession would accept as written

by credibla people having a sclentific intaerest, and that
one can rely on their integrity, and their knowledge in the
field, not nacessarily that you would agree with what their
results are, -but that they are sincere, and knowledgeablae,
and an expert in their field, if you will, in that area.
How, I didn't mean to suggest by authority that they're the
last word on it, they cannot be contradictad.

A Right. ]

Q@ Viould you agree that that book is authoritativs
in the sense that Ive given it to you, air?

A No. What so many of thage books--

Q That's all right, Doctor. .Would you agree that .
you've heard of Thomas Tiexman from Brehm Laboratory, haven't
you, sir? ‘

A Yes, sir.

MR. HEINEMAN: Your Konor, I object to this. I
remember My, Carr would not permit me to exsmine Dr, Carnow

on books that he did not admit were authoritativa. And,
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therefore, I would object to his doiung so now, .

MR, CARR: I'm not doing it, Counsel, I'm now
going to a part of the book to sstablish whather or not
that part the doctor would consider as written by authoritiecs
in the field.

THE COURT: Go ahead. You may do that,

MR, HEINEMAM: Is that over my objectiom, yourx
Honox?

THE COURT: Yes, it's over your objection.

Q (By Hx. Carr) Do you consider Arnold Schecter,
Departnent of Preventive Medicine, Cliniczl Campus of the
Upstate Madical Cantar, State University of Hew Yoxk;

Fenton Schaffner of the Mt. Sinal School of Medicine; Thomase
Tiernan of the Brehn Leboratory, Department of Chemistry
at. Hright State Univexrsity; Michael Taylor, G.F. Yan Nees,
John H, Garrett and D.J. Wagel of the Wright State Univarsity;
G. Gitlits and M. Bogdasarian of the New York State University
as authoritiss in the field, sir, dsaling with “Biological
Harkers After Exposure to Polychlorinated Dibenzo-p-Dioxins,
Dibenzofurans, Biphenyls, and Related Chemicals?™

A They're working in the field, yes.

Q All right, Would you mark this, please?

(Plaintiff's axhibit 1436 was marked for
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idantification by tha court raporter.)

Q (By Mr. Carr) I'll hand you what's been marked

plaintiff's exhibit 1436, which I'll raepreseut and 1'll tie

it up with the book, I'll represent it this time, your
Honor, that it is a cbaﬁter from the book that I mentioned,
and that these are the authors of that chapter of the book.
MR, HEIHEMAN: Your Honor, I object. . |
MR. CARR: I would offer that exhibit iato
evidenca.

MR. HEINEMAN: T object, your Honor, first to his

having it marked as sn axhibit and attempting to question

the witnaess about it, because the witness did not say that

. it was authoritative., Ha said they were working in the

fleld, yes. He did not admit it was authoritative.
Secondly, to admit it into evidence, there's no foundation
laid for 1its admission into evidence, and I object to it
as hearsay.

THE COURT: Mrx. Carx, do }ou have any response
you wish to make? |

MR. CARR: Your Honor, in addition to the ﬁit-
naess' establishing that these gentlemen have writtsn th‘c
chapter, I grant you the court will have to take my re-
presentation that it is from tﬁe book, the auﬁhors. The

witness has said that he recognizes those gentlemen are

52



viuus punM 1L JaB

..

PENGLAL LO.. DAYUNNE,

10

12

13

14

15

16

17

18

19

20

21

22

23

24

authorities in the field.

MR. HEINEMAN: You want to read back what he
sald?

THE COURT: I quotad what he sald. He sald they
work in the field, yes, in answar to the quaatioﬁ as to
whether they wera authorities. I take that in the context
in which it was asked, they are recégnizad as authorities,
the quegtion is ovatguied._ Fourteen thirty-eix is
adnitted over objection,

MR, CARR: I might point out for the further
racord, your Homor, that Monsanto witnesses have acknowlgdgc#
that 3rehm Laboratory, Wright State University Brehm
Laboratory, Thomas Tiernan are authorities in the field.

MR, HEINEMAN: I'm not objecting to that. He
asked whether this witness was. That's what 1'm objacting
to. |

THE COURT; I know that. I know that. I'm
ruling on what was argued before and what I stated. Before
you get into the article we'll take é short break at this
tima. I want to advise ﬁhe jury, as I do before any bresk,
and this will go for‘any other breaks, you're not to discuss
this matter among yourselves or wichvanyone outside the

Jury panel, and as yat form any opinions or conclusions in

trial. The court 1s in recess.
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(Short recess)

(Plaintiff’'s exhibit 1436A was marked for
identification by the court reportar.)

Q@ (By Mr. Carr) Dr. Roush, I hand you 1436A and

ask you to look at the book and see if exhibit 1436 is not

chapter ninetean taken from that book. Doctor, I see you're

looking at something other than what 1'm directing your

attention to, 1 don't mind.

A Yes.

Q But if you could just answer my queétion.
A Yes, sir.

Q Would you please .

A Yes, sir. -

Q All right. Thank you. Your Honor, plaintiff's

exhibit 1436A is the book that was authored by Reith,
Rappe and Choudhary.
THE COURT: Fine. Thank you.
Q - (By ¥r. Carr) NKow, Doctor, directing your

attention to the chapter that was written by the suthors

that I previously asked you about, I'd like to direct your

attention to page 249, {f you would, please, sir. That
page deals with an incident called The Binghamton State
Office Building fire or accident, does it not, sir?
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A Yes, sir.
Q _And you've heard of that, you kmnow about that
Binghamtom State 0ffice Building incident?
A Yes,
‘ MR. HEINEMAN: Excuse me, your- Hoaor. May I have
a continuing objection to this line of questioﬁ}ng?
THE COURT: Sure.
MR. HEINEMAN: With respect to this article in
this part.oE the book.
THE COURT: Sure, so noted.
Q (By Mr. Carr) And you, of course, have read other-
you’'ve read this book dealing with that incident?
A I hadn't read this part of it.
Q I'm sorry?
A" I hadn't read this part of it.
Q You hadn't read this part of 1t?
A No.
Q You have read other articles dealing with The
Binghamton State Office ﬁuilding incident?
A Yes.
Q It's been a widely discussed and written about
occurrence?
‘A Yes, sir.

Q And there was--it was an electrical panel fire that

35



10

11

12

13

14

15

T

17

18

19

20 °

21

22

23

24

involved releasing up to two hundred gallons of transformer
fluid, PCB Aroclor, tetrachlorinated benzines, benzines
that had been converted to polychlorinated dibenzofurans
and polychlorinated dibenzodioxins; is that correct, sir?

A Yes,

Q And you know that to be the case for other docu-
ments in addition fé th;t which you're holding in your hand
now at this time, don't you, sir?

A Yes. .

Q All right, Now, and you also know that there was
found in the soot, and it's described in this article, that
the soot was found to have 2, 3, Z,zh-TCD in it, scraped
from the walls of The Binghamton State Office Building?

A Yes.

Q Yes. And there have been a number of studies

-that have confirmed that it was 2, 3, 7, 8-TCDD that was

in that soot in that--following that Binghamton State Office

'Buildiﬁg fire; isn't that correct?

A I knew there was TCDD. I didn't know whether it
was 2, 3, 7, 8 or ﬁot.

Q Well, you haven't read the other articles that
were written confirming the prescence of 2, 3, 7, 8-TCD at
two point eight parts per million in that soot?

MR. HEINEMAN: Do you have the article to rafer
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him to?

MR. CARR: I do. But I'm asking the witness. I

have three articles to refer him to, but I'm asking the

~ witness whether or not he has read such articles.

. MR, HEINEMAN: Why don't you let him see them.

THE WITNESS: I dom't recall--

MR. CARR: You can examine the witness the way
you'd like to. But if you don't mind I'd like to examine
the witness in my own manner,.

THE COURT: Mr. Carr, you may proceed.

MR. HEINEMAN: - I object to your asking him about
whether he's read articles if you don't show him what they
are, |

THE COURT: The objection 1s overruled. -It's a
proper course of cross examination. You may proceed, ﬁr.
Carr.

THE WITNESS: Could.you repeat the question for

me.

(Question read by the court repofter.)

THE WITNESS: Not that 1 recall. Not specifically

Q (By Mr. Carr) Let me help you, and see if this

refreshes your recollection, or--could you mark this as

an exhibit.
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tPlaintiff's exhibit 1437 was marked for
identification bf the court reporter.)

Q (By Mr. Carr) Doctor, I'll hand you now what's
been marked plaintiff's exhibit 1437, which is a literature,
publication called “Toxicology and Applied Pharmacology."
You recognize that as an authoritative publication in this
field of toxicelogy, do you not, Doctor?

A Yes, sir.

MR. HEINEMAN: Do you have--
" MR. CARR: No, I don't. These are the other
articles,

Q (By Mr. Carr) All I'm going to ask you about that
article, Doctor, is just the reference to the concentratioh
2, 3,7, 8-TCD as contained on the very first pége-of the
article, so you neAdn't read on. You can do it at some
other time, but I'd like to go on. Dé_you see the reference
there to the 2, 3, 7,87

A Yes,

Q And the reference is two point eight parts per
million of 2, 3, 7, 8-TCD as being found in that soot in
The Binghamton Office Building, is it not, sir?

A Yes,

Q All right. Now, Doctor, referring back to exhibit

1436, I think it is, on page two hundred and forty-nine, it
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discusses that fire and more specifically it points out
that there were three persons--in this article they're
dealing with three patients or persons that were in that
building and exposed to this soot on one or more occasioqs.
Do you see that, sir?

A No, I'm not with you. Where are you reading from?

Q Well, the top of the page ;ﬁd tﬁe page preceding
it, two four eight, talks about three persons that were
studying that have been in the building, ﬂ

A Top of page two forty-eight?

Q All right. Look on page two fifty then, and
;thm.will help you a little mofe. Where it says findings,
lltvef biopsies contained in 1983 from threé patients are
presented in this chapter. Do you see that, sif?

A Yes;

Q All right. ©Now, back to.two forty-nine, the
last paragraph on that page. ‘It says, does it not,
'thloracne, a skin lesion, was used as a biological marker
in past incidents, but was noted inftéquentlﬁ }n-rthat_is
infrequently in adults in Seveso, Italy, and w;s rarely
seen in Binghamton. However, Binghamton:soot was found
to cause toxicological findings similar-to that found in
animals fed 2, 3, 7, 8-TICDD when guinea pig oral toxicity °

atudies‘ware performed.” Do you see that, sir?"

59



-

FoRM IL 240

PINGAD CO,, BAYONNE, N.J, OYOUZ

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Yes,

Q All right. Now, the authors state, do they not,
that this chloracne that has been used in biological skin
markers was rarely seen on the Binghamton, don't they, sir?

A Yes.

Q And this is Binghamton where there'’'s two point

eight parts per million of the soot on the walls, isn't it,

sir?
A Yes,.
Q It's also noted infrequently at Seveso, Italy.
A Yes.
Q You know that to be a fact?
A But it was found frequently in childran.
Q Found infrequently in adults.
A Yes. But in children it was found frequently,

Q Well, Doctor, the point that I'm making is that

you can be exposed to large doses of 2, 3, 7, 8-TCD and not

develop chloracne.

A Not on that.basis,’not based on Seveso,

Q Doctor; weren't aly'these people‘at Seveso that
were studied-there, didn't they get exposed to the same
contaminate, that is 2,'3, 7, 8-TCD?

A But not the same dose.

Q Doctor, how on earth do you know that?
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Well, the children fre qiently had chloracne.
Yes.
Well, how did they get--

Yes. And the adults in the same family infrequentl

oo o> oo b

Because they hadn't very much exposure.

Q Doctor, we have here, do we not, these are adults
that we're talking about here again. There's no children
involved in Binghamton. 1Is that right, sir? It says rarely
seen in Binghamton, doesn't it, sir?

A Yes.

Q And two point eight parts per million is a pretty
heavy dose of 2, 3, 7, 8-TCD to be exposed to, isn't it, sir?

A But they didn't let the people go in the building.

Q@ Well, sir, we will move on, and we'll find out
fhat these were people that were in the building that we're
talking about.

A  Of course.

Q The statement says, does it not, that those people
in the Binghamton Office, those people that were exposed to
that contaminate, chloracne was rarely seen?

A It doesn't say how thaey got to that conclusion.

Q Well, Doctor, would you not agree with me that
that's what this article says?

A Yes,

Y.
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Q And, Doctor, and now if you move over to page
two fifty where they are talking about their findings, this
was the first person they had studied was a tﬁirty-five
year old worker who had been in the building for over twelve
months after the incident. Correct, sir?

A Yes,. E

Q And he developed elevated liver énzyﬁes and was
evaluﬁted; isn't that correct, sir?

A Yes.

Q And he had SGOT findings above the normal range,
SGPT findings above the normal range, GTP findings =above

the normal range, triglycerides above the normal range, did

he not, sir?
A Yes.

Q Now, there is no mention that he had chloracne,

is there, sir?
A Well, I haven't read it.
Q Well, you want to go ahead and read it.

A Well, this is only a summary. It doesn't describe
the findings. ‘

Q Excuse me, Doctor, would you just go ahead and
read it, please,

A Sir, how far should I read?

Q Read about that first person, the thirty-five year
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old person.

A

Q
A

Q

All right.
And I want to ask you about that.
All right.

There is no mention there that he developed

chloracne, is there, sir?

A
Q
findings,
A
Q
he, sir?
A
Q

No, sir.

And he did have these other abnormal laboratory
did he not, sir?

Yes.

And he was exposed to the 2, 3, 7, 8-TCD, wasn't

Yes.

Now, the second patient was a forty-one year old

engineer who was in the contaminated building repeatedly

during 1981. Do you see that, sir?

> o >

Q

Yes._
And what did he complain of, sir?
Weakness, headaches, irritability, and.dizziness.

Did he complain of any chloracne, sir, or any

acne conditions, or does the article mention that he had

any chloracne?

A

Q

I haven't gotten that far.

Well, read it please, sir,
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All right.
Is there any mention of chloracne?
No, sir.

He had headaches, didn't he, sir?

= 0 P o »

Yes.

Q And you know headaches is a complaint that
workers at Nitro and at Krummrich have made for years, you
know that, don't you, sir?

A Yes,

Q And fatigue. He calls it weakness here. That
would be similar to fatigue, wouldn't_it, six?

A Not necessarily.

Q Weil, not necessarily. But it could be; couldn't
it, sir?

A Vell, a lot of péople have weskness, théy‘don't _

call it fatigue.

Q All right. I won't quarrel with you, Doctor,

.1if you don't accept that. Nevertheless, there are workers

at Krumeich and Nitro that complain of weakness, don't they?
A Yes..
Q And, Doctor, also irritability that's a neural

behavioral change. There are workers, many, many workers

that complain of neural behavioral complaints at Krummich
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and Nitro; isn't that correct, sir?
A At Nitro.
Q But not at Krummich?

A No.

Q Doctor, have you looked at the Krummich study that:
was performed by Dr. Suskind in 1979 and 19807 )

A Yes, |

Q Did you look at the history of those people, of
those workers? Did you look at theilr medical histofy?

A I didn't get a copy of the medical histories.

Q Doctor, I'm going to inquire of you about that
later on, about what you found, what your people found in
your wofkers at Krummich. Are you telling me now that you
haven't looked at their histories, what complaintg that these
men have had?

A In the Krummich study?

Q Yes.

A I wasn't giyen a copy of it.

Q Doctor, I've got coples of it from &our filé
dated September, 1980.

A I thought you were talking about the Krummich
study.

Q I am talking about the Krummich study. .I've got

coples from your file dated September the 9th, 1980 that -
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were delivered to me by Counsel.

correct?

o o O

‘not given
Q

A

Q
A

MR. HEINEMAN: You mean the ones from Dr. Suskind?

MR. CARR: That's correct, the Krummich study.

MR. HEINEMAN: Right. That's Dr. Suskind's files;

MR. CARR: No. Dr. Roush's file.

THE WITNESS: I don't think so.

(By Mr. Carr) . Yu don't think so?

No.

Doctor--

The Krummich study was done by Suskind and we were
copies of that report.

Doctor, well, we'll get to that shortly, Doctor.
All right.

In any eventf;, you haven't read it; is that right?

I haven't looked at it. I read the final report,

but not the individual histories.

Q

That's what I'm talking about, the final report.

You have got that?

A

Q
A
Q
A

The final report.

You have got that and you have read that?
Yes, sir.

That's dated September the 9th, 1980.

Yes.
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You did get that final report, didn't you, sir?
Yes, sir,

Are we all straight on that?

> O > O

Yes, sir.
MR. HEINEMAN: You asked him about the histories.

Q (By Mr. Carr) Doctor, I asked you about the
report and you saild you didn't get it, but now you say you
have got it.

MR. HEINEMAN: That's not true, Mr. Carr. I
object to that representation.

MR. CARR: Didn't he just say he--

THE COURT: Objection is overruled. Number one.
Number two, we are arguing about a tangent. Go ahead, Mr.
Carr.

Q (By Mr. Carr) Now, Doctor, the medical histories
that Suskind got from your workers at Krummich plant, have
you ever seen those, sir?

A I saw them just recently in preparation for this
trial, but I haven't gone through them in detail.

Q You don't know what percentage of your workers at
Krummich plant have consistent complaints of headaches in the
chloxrinated phenol departments?

A No.

Q Do you know what percentage of your workers have
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consistent complaints about fatigue?

A No.

Q About neural behavioral changes, irritability, or
sleep difficulties, do you know what your workers at
Krummich have complaints about that?

A Not from that record, no. =

d Doctor, you're the doctor, you're respon;ible for
the health of these people. This study was performed in
1979.

Yes, sir.
The report was given to you in 1980,
Yes, sir.

~And you paid for it.

o o o P

Yes, sir,
Q And you haven't looked to see what the people
complain about, what was bothering them; is thaf correct, sir
A I didn't get Q copy of those records.
Q Did you ask for a copy of 1it?
A Yes.
Q And he didn't give you the medical historles?
A No, he wouldn't.
Q He gave it to us, Doctor, and your lawyers.

MR. HEINEMAN: Under court order.

Q (By Mr. Carr) Doctor, didn't you pay for it? -
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you--

> 0 P

Q

because 1
tﬁam.
A
Q
you those

A

Q

Yes.

A

And he refused to give the medical historiles to

Yes.

--even though you p;id for it?

Yes, B

Do you havelény letters asking him for it, Doctor,

didn't see any letters where you asked him for

I talked to him numerous times asking for it.
Dr. Suskind said to you "I'm not going to give

medical records?"

~ That's right.

You point blank said, '"you should give me those

medical histories,” and he point blank said he wasn't golng

to?
A
Q
about the
A

Q
Krummich?

Q

That's right.

Doctor, didn’'t that make you a little suspigious
reportsg--

No.

--that he gave to you about the workers at

No.

Didn't that make you just a little bit suspicious
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that perhaps what he said in his report wasn't backed up by

" what was in the records? Didn't it make you just a little

susplcious?
A No.

Q Doctor, we'll get into that report in some detall

at length, and you will be advised of what your workers have’

wrong with them at Krummich. It's 1985 now the report came
ocut in 1980, Doctor, but perhaps it won't be too late. But,
Doctor--
MR. HEINEMAN: I object to that, your Honor, as
a ridiculous speech trying to influence the jury.
MR. CARR: You may think it's ridiculous.,
MR. HEINEMAN: I ask that it be striken. And
that the jury be instructed to disregard it. If hé wants
to make jury argument, he can wait until that occurs. éod
knows when it will be.
~THE COURT: Objection is overruled. You may
proceed. |
Q@ (By Mr. Carr) Doctor, could we get back to this
repoxt. Thé worker here complained of weakness, headaches,'
irritability and dizziness, didn't he, sir?
A Yes, sir;
iQ And you have no knowledge at this time, if I

understand you correctly, whether or not your workers in

70




i a0

rOHM

PINGAD €O, BAYONNT, N.J), Q7002

10

12

13

14

15 -

16

17

18

19

20

21

22

23

C 24

the'chlorinated phenal departments have this same complaint;
is that correct, sir?

A I have it from my own records. We do our own
physical examinations, and they don't include these kinds
of statements.

Q You have records of these workers and it doesn't
include that?

A It doesn't say that.

Q Was the question asked because Suskind asked the
question and got responses. Did you ask the question?

A I'm not sure we asked thoseAspecificrquestions.

Q Perhaps if you don't ask the question, you don't
know, Doctor, you doﬁ't find out unless you ask. Isn't
that possible--

A That's true.

Q Possibly true?

A That's true.

Q 211 righé. Doctor, getting back to this worker,
he developed elevated liver enzymes, did helnot, sir?

A Yes, sir.

Q And again as in his case, with the first case,
no evidence of alcoholism, legal or illicit drug use or
hepatitis.

A Yes.

1
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; isn't it, sir?

(%]

Q He had SGPT elevations, GTP elevations, triglyceride
elevations that persisted until 1983 when he was last examined.
This book was written in 1985. The last examination mention-
ed herg is 1985. is it not, sir?

A Yes.

Q Row, Doctor, that's two years after his exposurs,

A Yes,

Q ﬁgctor, could you not deduce from that that that
is a long time, long-term effect from exposure to 2, 3, 7,
8-TCDD?

A Yes.

Q Yes. And again no chloracne is mentioned, is
there, sir?

A No.

Q@ The third worker there, the third patient C, a
thirty-one year old firefighter that was just in there on
the occasion of fighting the fire; correct, sir?

A Yes.

Q And he had liver enz&mes that were abnormal in
1981 and still abnormal in 1983; correct, sir?

A Yes. |

Q Mo mention'of chloraéna, is ther;. sir?

A  No.
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Q He had an SGOT of fifty-nine--fifty percent higher
than normal, gamma GTP of 54.9, thirty percent higher than
normal, SGTP at 41.4, albumin of 5.4, globulin 2.0, did
he not, sir?

A Yes.

Q Now, Doctor, these three workers that were studied
in this study, all of them had abnormal findings after
exposure to 2, 3, 7, 8-TCD that persisted at least through
1983, the last time they were looked '‘at and mentionea; is
that correct, sir?

_ A Yes.

"Q Now, you mgptioned before that the 1ivér study
of the lady at Seveso was the only one that you were aware
of. In point of fact, there were three blopsies done in
this case, wasn't there, sir? By this case, I mean the
Binghamton case. These three workers there.

A Yes.

Q Yes. So if you'll turn to page two sixty, it
discusses these biopsies, doesn't it, sir?

A I don't know yet. So I read the ultra-structure,
the finding, or just go--

Q Just acknowledge please that there were liver
biopsies that were performed on these thrée people. That's

all I'm asking you for.
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A All right.

Q And at the top of page two sixty-one it points
out, does.it not, sir, that the biopsies were performed
as a part of a medical evaluation in 1983, two years after-
wards, ana longer after the exposure than 1s.customary in
animal studies?

A Yes,

Q Doctor, there was f;und, or perhaps you better
look at it, there were found pathology in the. liver of all
three of those workers, wasn't it so found?

A Where does it talk about the pathology?

Q All the pages preceding that,

A I haven't looked at those.

Q Well, let me help you, a short cut on page two
sixty-two, the last sentence before the aéknowledgments.

A I still don't know what the 1iver.pathology was.
It just says liver pathology.

Q I'm not trying to inquire of you, ﬁoctor, precise-
ly what the pathology is. The point of this examination
is to show you that you can have a serious disorder-f;om
dioxin exposure without chloracne. Doctor, on page two
six two the authors make a statement on the mid-page
paragraph, do they not, sir, "it is important to. note that

liver, rather than skin, is--"
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A VWhere are you reading?
Q Two sixty-two in the middle of the page, that
paragraph that begins at the middle of the page, Doctor.

A All right.

Q. "It is imﬁortant to note that liver, rather than

skin, is the organ most frequently responding in a pathologic

al fashion'to dioxins, PCB's, and related chemicals in
animal experiments. It is also of significance, as pointed
out by Crow in 1970, that liver lesions may be seen in some
patients and skin lesions in other patients after exposure

to compounds that may lead to chloracne.” You see that,

sir?
A | Yes.
Q Now, that's as far back as 1970 that Croﬁ poiﬂted
that éut, didn't ﬁa, sir?
A Yes.
Q And that_is another--Crow is a responsible path-
ologist, iﬁ he not, sir?
A He's not-a pathologist.
WhquQ
He's a dermatologist,

Q
A
Q Dermatologist., He's responsible, isn’t he, sir?
A Yes.

Q

He points out that liver lesions are seen in some,
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who were biopsied to establish a diagnosis for their liver

and chloracne seen in others, skin lesions in others.
A Related to exposure to what? |
Q To compounds that may lead to chloracne, such as
2, 3, 7, 8-TCDD.
MR, HEINEMAN: It doesn't say that, does it?
THE WITNESS: He could have been talking about
chlornapthaleins.
Q (By Mr. Carr) Sir?
A BHe could have been talking about chlornapthleins.
Q So he could have, but that leads to chloracne,
doesn't it, sir?
A Yes. ﬁut it doesn't necessarily mean you're
going to have the same lesions in other organs.
Q Doctor, if you look at the bottom then of page
two sixty;two it says, does it not, "The finding that three
out of three patients with liver pathology presumably arising

from exposure to dioxins, PCB's, and related compounds,

pathology, .had similar lesions to those seen in animals
after similar exposure demonstrates that ultrastructural
analysis of liver tissue provides a useful biological

marker of exposure to these compounds." You see that, sir?

A Yes.

Q And these guthors make the finding, and they make
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it--make sﬁre that you understand this, and it's important
to note that the organ most frequently responding to it,
to dioxin, is the liver and not the skin.

A You can't do that based on three patients.

Q Doctor, three patients shows it to be a fact,
doesn't it, sir, with those three patients? They didn't
have chloracne, did thay, sir?

A It doesn't mean that was caused from exposure to
these chemicals either.

Q Doctor, aren't these people--I thought you said
these folks wera responsible authorities in the field.

A No, I didn't say that. I said they're working
in the field.

You said they were authorities in the field.
No, I didn't,
Isn't Dr. Tiernan an authority in the field, sir?

He's a chemist.

o B O P O

Isn't he a2n authority in this field? Doesn't
he examine these things?

Examine what things?

For the praescence of TCDD in human tissue.

I don't knoﬁ that.

Sir?

o P Lo e

I don't know that he does in tissues or not. I

77




ruUNM (L J4 B

FENUWAP LU, SAYUMNE, ‘NJ, UMNOE

10

11

12

13

14

15

16

17

18

19

20

21

22

23

know--

Q Doctor, your organization has hired his laboratofy
just recently to do this. You've sent him things, you know
that, don't you, sir?

A I'm--1 don't know whether he was able to do it

with fat‘aampies. .

Q My quastion is you have seﬁt them things to do
work for you, have you not, sir?-

A Yes. But we haven't sent fat samples.

Q Doctor, these éeople so far as you know are
responsible people in this field. They're not going to
make these things up, are they, sir?

A The fact that they rxeport it, that doesn't mean
they made it up. I'm not suggesting that.

Q And they were reported reliable so far .as you.
know, weren't they, sir? ’

;A When you find--

Q Excuse me, Would they be capable and would they
report it reliably?

A Report what reliably?

Q Whether or not these people had chloracne.
A

Yes,

Q You wouldn't expect them to lie about something

' like that, would you, sir?
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A They didn't have a dermatologist involved in this. |

Q@ Doctor, you would not expect them to lie about it,

would you, sir?
A They may have missed it, missed chloracne.
Q Doctor, we have here~-wp have A, Schecter, who is

the Department of Preventive Medicine, Clinical Campus of

‘the Upstate Medical Center. We've got Fenton Schaffrner,

who 1is the Department of Medicine, Mt. Sinal School of
Medicine. We have Taylor, Van Ness, Garrett and Wagel,
who are pharmacology and Toxicology. We have Gitlitz and
Bogdasarian, who are the Departments of Surgery, Clinical
Campus of the Upstate Medical Center. Are you really
suggesting to us that thesa‘people could have missed acne?
A Yes. . |
MR: HEINEMAN: Was that acne or chlorxacne?
.THE WITNESS: Chloracne.
MR. CARR: I said acne.
THE WITNESS: Chloracne.
Q (By Mr. Carr) You think they could miss acne,
first of all, Doctor? Sir?
A If we're talking about acne wvulgaris, they may
even miss that.
Q Doctor, do you think that they could recognize
blackheads if they saw them?
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A Yes. But they may not call it chloracne.

Q Doctor, are all blackheads in your judgment
chloracna?

A No.

Q Doctor, you think these people are incompetent
to know what they're talking about when they talk about
chloracne as skin lesions, vhen they use the words chloracna
a skin lesion? You think they’re incompatent to describe
it, Doctor?

A I think'they could well miss {t,.

Q Do you have any knowledge of your own as to these
people in Binghamton, as to whether or not they did or did
not have chloracne?

A 'I hava nb way of evaluating that.

Q Doctor, my question is do you have any knowledge
of your own about the people at Binghamton whethar or not
they had chloracne?

& No.

Q Doctor, theqe men say, on page two forty-nine,

‘that it was rarely seen at Binghamton. That means, I

balleve it means, that they did see it at Binghamton.
A Yes, sure,
Q But only rarely. That indicates that they are

capable of recognizing chloracne, doesn't it, Doctor, just
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barely indicate that they know chloracne of the skin?

A No, |

Q It doesn't? Sir?

A It doesn't mean that they could determine whether
every man has chloracne or does not have chloracne.

Q@ And what you'rg saying is that while thase
scientists, these doctors that you consider to be expert
in the field, and they know what chloracne is, they discuss
it in the book, they discussed it in the article, and you're
telling us that you believe that these workers had chloracne
and that these experts couldn't recognize it; is that what
you're telling ume?

A I think they could have missed it. .

Q 8ir?

A‘ They could have missed it.

Q@ For that reason you ars not willing to accept what
thay conclude in the liver rather than a skin as & more
relliable indication of exposure to 2, 3, 7, £-TCD; is that
correct, boctor?

A 1It's difficulf to talk about what you can tell
from a. liver bilopsy.

Q Excuse ma. But could you answer the question that
I gave you? You're not willing to accept what these men

say becausa you believe they are incapable of racognizing
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chloracne; is that correct?
A That's part of my answer.

MR, CARR; I've got noon, your Honor, and it's
a convenlent place. _ )

THE COURT: Okay. Ladies and gentlemen, we'll
break for lunch at this tima., We'll resume again at one
thirty. The admonishméﬁts éha: I've given you earlier will
apply to this lunch break also. Gantlemen, can I see you

in chambers after court's recess? The court is in recess.
(At this point the lunch recess was taken.)

(At this point court was raconvenad.)

THE COURT: Mr. Carr?

MR, CARR: Would you give the witness exhibit
1399A, please.

THE COURT: Before we start on the testimony,
In keeping with our policy of letting you know at times
whan we will be off for one reason or another, sofar as I
know these are the only times in June. Let me give théae
to you, June 7, which is a Friday, all day. June 11, in
tha afternoon. June 14, in the afternoon. June 21, in

tha afternoon,

MR, CARR: Then our vacation will be extended.
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THE COURT: Right. That hasn't changed.

Q (By Mr. Carr) Doctor, you have in your hand
now 1399A, which I'll advise you 1sapart of plaintiff's
exhibit 1399, which is an analysis of analytical data on
dioxin, humsn tissue made by Colonel Young for the Veteran's
Adninistration Agent Orange Projects Office. You are
familiar with this, aren't you, Dr. Roush?

A Yes, six.

Q Now, it refers to the fifty-five year old lady
who died from the pancreatic cancer seven months after the
Seveso accident, doesn't it, Doctor?

A Yes, sir.’

Q@ It talks about how she was at'hcme, how she was

significantly exposed to the toxic cloud, that she was eatihg"

a meal in her home with doors and windows open, she consumed

vegetables, that animals in the area adjacent to the home

. began to die in a period of fifteen days, and that two‘young

nephews living in the same building developed serious chlor-
acne. Do you see that, sir?

A Yes, sir.

Q Now, this is obviously, Dr. Roush, three people
who are exposed to the same amount of dioxin at the same
time, is it not, sir? |

A I don't think that's~-that's not necessarily
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corract,

Q Doetor, it describes that she was sitting there
in a home wita doors and windous open when the toxic cloud
passad over, and it describes her tissue th;t had enormous
amounts of 2, 3, 7, 8-TCD in her various tissuss, doesn't
it, sir?

A Yes, sir,

Q@ And she 414 not develop chloracmne, but her two
nsphaws in the same building did.

A Yes, air.

Q Doctor, dossn’'t that indicate then, sir, that you

can ba axposed to 2, 3, 7, 8-TCD, and depending on how you

‘are mada up genatically and othsarwise that you may not

dévalop chloracne whan others with the sams dose of TCD,
or perhaps less TCDD will davelop chloracne? Doesn’t that
suggest that to you, Dr. Roush?

A Not at all, sir,

Q it doesn't suggest that at all to you?

A No.

Q Well, this lady had it in her tissue, didn’'t she,
sir?

>

Yes, sir.
And she didn't have chloracne, did she?
A 'ﬂl&t ' [ right: .
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Q@ And so that shows that 2, 3, 7, 8~TCD in her case

did not cause chloracne, doesn't it?
A The dose that she got did not produce chloracnme.
Q 1I'm sorry.

A The dose that she got did not produce chloracne,

But that doesn't mean that the children didn’t gat appreciab#y

larger dose than she did.

Q Now, Doctor, she had in har fat tisgue 2, 3, 7, 8-

TCDD st partc par billion, nearly two parts per billion, did |

she not, sir?

A Yes. , ' ;.

Q And she had it In her pancreas, ona part per billi%n,

didn’t sha, sir?

A Yes.

Q Doectozx, that is certainly more 2, 3, 7, 8-ICD than
you have sver heard of being in the tissue of anybody, isn't
that correct, sir?

A This was an unusual circumstance, yes,

_Q Indaad, And she didn’¢ get chloracne, did she,
aiz?

A That's right.

3 And doesn’t that suggest to you that one can be
exposad to massive doses of 2, 3, 7, 8~-TCD and not get

chloracna?
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A That's trua. But it also says those children
got wore than sha did, |

Q It says that the children got more than ghe did?

A ‘ Yes.

Q How do you read that from this document, Doctor,
other than the fact that the children got chloracns?

A There is writing on many--many writings--

Q From this article, Doétor. how do you get from
fﬁia that the two nephews got more of the dose of TCDD
than this woman did :haﬁ was right there when the toxic
eloud went over the house?

A You can't draw that from this, from this data,
but it doesn't mean that it couldn't happen.

Q Well, Doctor, I'm not arguing that it couldn't
happen. Indeed it could happen. But the children got a
greater dose, but from the document thera 1s certainly
nothing to indicate that, 15 there? |

A But there's other writingas that suggest the
children did get more exposure,

Q@ 1Is there aﬁy writing, sir, that indicates that
these two nephews living in ths same building would devalop
serious chloracne on the third and fourth days got more
exposurs to 2, 3, 7, 8-<TCDD than she did? |

A There’'s everything--avery place to balieve that's
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corract,

Q@ VYhere does it say that?

A Not from this data, but from other writings on
Saveso,

Q Doctor, do you have writings indicating that
these two peopls had more exposura?l

A HNo, I'm juet talking about children in general.

Q Dbcl:o:. 1'm talking about the spaecific svidenca
that we hava hsre now. If you don't mind, sir. From this
document, Now, we talked sbout three people that were in

the Binghamton accident that had no chloracne and were

aexposed to 2, 3, 7, 8-TCD. Now wa're talking about three

people here that were axposed to 2, 3, 7, 8-TCD, two of them |.

got chloracne and one did not. Isn't that correct, sir?

A Yes, |

Q And, Doctor, you, of courss, are familiasr with
the horsa arena case that happened here in Missouri, aren't
you, sir?

A Yes, sir,

Q As a matter of fact, it was the subject of
Biohazards Committee mesting, wasn't it, sir?

A Was the subject?

Q Yas,

A Va discussed it, but it wasun't tha reason that we
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Q Doctor, it was the vary first item on your agenda,
on your--I'm not suggesting that it was the sole thing
discussed at that meating.‘

A It was--yes.

Q It was the subject of one of your meetinga, was
it not? »

A Yes, sir.

(Plaintiff's exhibit 1438 was marked for
identificstion by the court reporter.)

Q (By Mr. Carr) BHanding you‘n&W'what'a bean marked
plaintiff's exhibit 1438, I'1ll ask you to recognize that as
the minutes for your Biohazards Committes mesting on
November 17, 1982,

A Yes, sir.

MR, CARR: I'll offer that exhibit into avidanqg,‘
if it pleases the court, #nd 1 have--

THE COURT: Any objections?

MR. CARR: --a page from it that I want to éass
to the jury.

MR, HEINEMAN: I have no objaction, your Honor.

"THE COURT: Fine. It is admitted without objection

MR, CARR: Would you mark this 1438A.
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(Plaintiff's exhibit 143BA was marked for

identification by the court reporter.)
Q (By Mr. Carr) Doctor, 1438A ia the first para-
graph frop the minutes of that meeting, is it not, sir?
A Yes, sir.

MR. CARR: I offer that exhibit into evidence 1if
it pleasa ths court,

THE COURT: Any objection to that?

MR, HEINEMAN: The first paragraph?

THE COURT: The first paragraph on the first page.

MR. HEINEMAN: Where it aays who the comnmittee
members are?

MR, CARR:1 No, Counsal, I've givan you & copy.
It's the first major paragraph after the meeting being
called to order.,

'MR. HEINEMAN: You've given me?

MR, CARR: Haven't I given you & copy of that
1438A, Counsslor?

MR, HEINEMAN: No, sir.

MR, CARR: .Oh. I passed it to Jerry to pass to
you,

MR. HEINEMAN: Well, what can I say? I have no
cbjection to that exhibit, your anor.

THE COURT: Fine. Admitted without objection.
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Q :(By Mr. Carr) Doctor, this meeting that's con-
duct;d with Dr., Golberg, Dr. Kuschnsr, Dr. Olson and
yourself, was it not, sir?

A Yes, sir.

Q And at that time you all discussed this horse
arena case did you present the information contained in
that paragraph, sir?

A Vo, sir. No, I d4id not.

Q VWhat was the source? Who gave that? Dr. Kuschner,
Dr. Olson, Dr. Golberg?

A None of them. We would bring in--one of ths
members of the staff would come in and present the data.

Q That person is then not identified in thia--in
thess minutes then as to who gtvn the information to you
that ia contained in these miquteaf

A That's right.

Q@ 1In any event, it was raported that at the horse
arena casa that horses died, birds flying ﬁvarhaad fell 111,
and that children playing in the arena became sick, and
samples of the soil produéed chloracne 1n.tabb1ta; ien't
that corract, sirx?

A Yes,

Q HNow, the children are not faported here as having
developed chloracne, ara thsy, sir?
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A Vo.

Q@ And you know for a matter of fact that they nova;
daveloped chloracne, don't you, sir?

A I don't know that. ‘

Q Well, you know that there's no raporfs that they
ever developed chloracne. =

A There is a raport that they had dermatitis, Tho;o
were no further discussions of it.

Q Well, darmatit;a and chloracne are not equivalent,
are they?

A I'm not saying that thay are.

Q But my question is it's never been reported that
these children that got sick had chloracme; isn't that
coxrect, sir?

A That's right. 7

Q@ But, now the rabbits did get chloracne, didn't
thay, sir? ‘

A They were reported to.

Q Yeah. And there is a--while most animals don't
get chloracne when thay're axposad to dloxin, rabbits do in
their ears, don't they, sir? |

A Yﬁa, sir,

Q Yeah. And the rabbits in this case got chloracns,

but the psopla did not get chloracne, according to the
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information that you have; isn't that correct, six?

A According to this information, what was given to
me, that's right.

Q According to any and 811 information that you
had about the people associated and the children associated
with the horse arena case, they did not get chlot;cnc?

A I don't kéow that.

Q Well, sir, do you have any information that they
have been studied, they've been examined by Dr. Ayers,
they've been examined by Dr. Carnyle, thay've been examined
by other people, have you ever r,ad»a report that says they
had chloracne? |

A No., But I'm not eﬁrprioﬁd.

Q. Doctor, I didn't ask you if you were surprisad,
I'm siﬁply trying to establish a pdiﬁé. eir, that the rabbits
ear got chloracne, which is.a standard test for rabbits.
They can get chloracns when exposad, but the people didn't.
Ses what I'm trying to do is establish a consiatoﬁt pattirn
of exposure and no chloracne. This 15 indead anﬁchar
case of exposure without a doubt and no chloracne; isn't
it, sir?

A I don't aceeﬁt that thay didn't have chloracne; :

Q Well, Doctor, for you to suggest that they d#

have chloracne, you'd have to have scme information, soms
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knowledge, some report from some source that tells you that
they had chloracne, and you have no such knowledge, informa-
tion or source; isn't that correct, sir?

A 1I'm not sure they ware evaluated for chloraens.

Q 1Isn't that correct, sir?

A What? 1I'm sorry.

Q That you have no information, no source, no
knowledge that these kids, or anybody slse therein the
horse arena where the hofsas died and the birds fell out
of the sky, that they got chloracne? |

A ~That's right,

Q Doctor, are you awara of the p;oblems that the
girls did have even though they did not have chloracnae?

A 1 knew one of the girls had & problem. I dién't
know about the other one,

Q Doctor, I'll read to you some of the testimony
in this case from a doctor- that examined these girls. and
ask you whethsr or not you know these abnotmalitina of your
own knowledge, or if you've heard of them, or if you know
these to ba-qwnil. I'1l1l just read them to you, then I'll
ask you about them. This ﬁactimony w.

YR, HEINEMAN: Execuse me, Mr, Carr.
MR, CARR: ~-June 14, 1984,

‘MR. HEINEMAN: May I make an objection?
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MR. CARR: Sure,

MR. HEINEMAN: 1'd like to object to the use in
this fashion, asking this ﬁitnuss to comment on the testi-
mony of somebody else. I think it's an improper use of
testinmony.

MR, CARR: I'm not asking for comment. I'm
giving the witness some thoughts and I intend to ask him
soma quastions about the facts that are in aevidence in
this case,

THE COURT: Objection is overruled. You may
proceed.

MR. HEINEMAH; He can ask him to assume things,
your Honor. I would object to it as improper use of
taestimony.

THE COURT: I understand what your objection is,

It's overruled, You may continue.

' Q (By Mr. Carr) Doctor, I want you to take us |
back to what's been testified in this case that the girls
ware examined and were found to have a wide range of
abnormalities, and that both girls that were examined

developad heart disease, one at age sixteen and the othar

one at age twenty or twenty-one, that the twenty-one yaar

old girl had abnormal female hormones, she had asymmetrical

breasts, that they had seizures, severs seizures, having
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had no history of epilepsy prior topthat time, One girl
had a couple of blackouts, they ara not selzures, when

she was very young, and that she began to be having bad
seizures where she could_féll and hurt herself after the
expogsure. Tha youngest child had chronic anemia confirmed
by laboratory, that they had joint problems, costochondritis,
requiring injections bf cortisone into the jolnts, The
youngest one davelopad mental aberrations, neural behavioral
tests, avidence of depression. The youngest ons had ra-
current urinary tract infections, bleeding from the bladder
shortly after the episode. And their mother also devsloped
heart disease. Doctor, would you agree that those problems,
if they were caused in children who did not have chloracne,
that those problems could indeed be caused by the dioxin to
which they were exposed?

A I don't think so.

Q And Doctor, did I give you any hypothetical any
exposure to anything other than dioxin that could suggest
that a sixteen year old child would have hesrt disease other
than dioxin exposure?

A I don't know that dioxin will cguse heart disease,

Q Doctor, aven though you don't agree to the studies,
you do know that there are sclentists that say ghac you can

have significant heart problems from exposurs to dioxin?
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You do know that, don't you?

A VYes,

Q And, Doctor, this heart diseass at age sixteen ia
certainly significént, ien't 1it, sir?

A Yes.

Q And 1if dioxin can cause that, as other scientists
believe, and you apparently do not, Monsanto doesn't, could
that be caused by the dioxin in your judgment to which they
wera exposed, and which was reported to you in your November
the 17th, 1982 maeting? |

A To, I don't think so.

Q Doctorxr, do you still--the words of the last para-
graph, the last sentence rather of this paragraph, "tha
company 1s' concerned about this publie delirium fegarding
reported dioxin_contahination because it does manufacﬁura
polychlorinated phenois which contain traces of TCDD," were
those your words, Doctor?

A . No, sir.

Q Whose words were those, sir?

A | Dr. Olson.

Q Did you aver--Robert E. Olson II. Did you ever
ask that the minutes be corrected to change the use of the
vords "public delirtun?™ '

A 'No, no wa did not.
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Q I take it then that you agree that the public’s
concern about dioxin, or at least its concern in 1982 is
a public delirium?

A When he wrots this, this was just a way of saying

it. I don't think he meant public delirium,

Q Well, Doctor.'at each méeting you get these:
minutes, and you get the minutes after the meeting-- i

A Yes, sir,

Q ~~you havs an opportunity to correct those
»minutas. if it's not accurately stating the consensus of
the meeting; isn't that correct, airx?

A Tes, sir.

Q And this was stated that the company was concerned,

and of couxse Olson doesn’t work for the company, does he,
sir?

A No, sir.

Q You were the only employse of the company there,

weren't you, sir?

A There were those who participated in presenting
that would be thers.

Q Did somebody say that the company considered it
to be public delirium?
A Ho.

Q Pid you say it, sirx?
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A No., No, sir,

Q And so you say you bellaeve that Dr. Olson is
tha one that described it as public delirium?

A Yes, |

Q@ Any reason why you didn't correct that--well,
first of all; do you believe that it's public delirium?
The public'siconcern about this, that it's delirium?

A I wouldn't call public concern delirium.

Q My question isn't what you would call it, but
I'm asking for your belief., Now, do you believe that this
public connection oxr thought or belief about the dioxin
contamination is public delirium? |
No.

All right., Did you ?cliava it then at the time?
No.

> Q0 >

Q Then I take it you didn't correct it simply
by ovexsight.

A Yes, .

Q@ Doctor, do you feal that the public is entitled
to know whether or not there is TCD in the 8611 that may
be in their community? 2, 3, 7, 8-TCD, do you beliave
that they are entitled to know that, sir?

A Yes.

Q . Doctor, but you don't believe that the people in
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Sturgeon are entitled to know that, do you, sir?
A I think thay'ras antitled to know if something is
a hazard to their health,
Q 'But, Doctor, I didn't ask you that. What I asked
you, whather or not the public is entitled to know that
2, 3, 7, 8 18 in the soil whers they're gprktng and living?
A If in fact it's thare. ‘
Q VWell, do you think it would be wrong to tell the
people at Sturgeon th;t 2, 3, 7, 8 is in thair solil?
A If in fact they find it there, thay should bs told.
~THE COURT: I'm sorry, I didn't hear tha last
couple of words.
THE WITNESS: 1If 4in fact it's present there, then -
they should be told. | |
Q (By Mr, Carr) Doctor, you know that it's 1ﬁ the
soll now, don't you, sir?
A. At some lavel, I suspect.
Q@ -Yes. And--do you raceall when you testified in
Dacember of '83, when I asked you the question--
.MR. HEINEMAN: I'm sorry, do you have a page?
MR. CARR: One moment, sir. Page saventy-two.
Q (By Mr. Car:) These questions were asked you,
starting at page'sevaﬁty-one at the top of the paga, line

thres. Let me start at the bottom of page seventy to put it
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in context. "Now, Dr, Roush, were you ever told by anybody
concerned with Monsanto that it was confirmed that the
isomer present in the tank car that spilled was indeed

2, 3, 7, 8~TCD?" And your Amswer was "No." "Question:
Is the sxtent of your present knowladge today that it has
never been confirmed by Monsanto or anybody else at
anaanto'Q request that TCD contaminant in that tank car
was 2, 3, 5, 8-TCD?" And your Answar then was "That's
never bean told to me that that had been confirmed."

And then the Question: "After the initisl stages of the
first coupla of months following the spill, did you take
it upon yourself to ever inquire again at subsequent times
or subsequent months or subsequent years as to whether or
not it's .ever been definitely basn decided and confirmed
that the contaminant-in that tank car 13‘2, 3, 7, 8-TCD?"
And your Answer was "No." 'Question: You just simply
didn't do 1t?" And your Answer was '"No."” "Question: If

you had known that it was 2, 3, 7, 8-TCD positively, and

~confirmed, would you have given any different advice to

 the people that came to you for opinions as to medical

risks and hazards then what you have stated here today?"
And your Answer was “"No." Then this Quhstion, "Would you

have given any different advice then what you gave at that
time bhad you known that it was confirmed that it was
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2, 3, 7, 8-TCD?"” ‘“Answer: No. Just gave me--I1 megn--"
And then I said, "I'm sorry?" Your Answsr was, "No, I
would not have." "Quastion: You would not have advised
Monsanto to play any different role in the cleanup or any
different xole in advising the public than what they in
fact played; is that correct, Dr. Roush?"” And your Answer
was, "That's right."” Then this Qua;tion. ‘Would you have
advised Monsanto to tell the public that it's confirmed
that there was 2, 3, 7,8-TCD in the tank car\if'ﬁbnaan:o
had learned that it was 2, 3, 7, 8-TCD?" And your Answer
was at that time, "No." Were those your Anawers to those
Questions at that time?
A Yes, sir,
Q And you said--

MR. HEINEMAN: I'm going to object, your Homor.
Was that supposed to be offered as an impeachment of what
he just said? I don't know what the conceivable usa of
that deposition testimony was.

THE COURT: Are you objecting?

MR. HERINEMAN: I'm objecting to 1t;

THE COURT: Okay. I think it was impeachable.

Overrulad.

Q (By Mr. Carr) Doctor, now you say today that the
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people should be told that there's 2, 3, 7, 8-TCD in the
soll, but in your deposition you sald that you would not
have advised Monsanto to tell the people that it was
2, 3,7, 8, Do you sae an inconsistency in these two
answers, Doctor?

A Yes,

Q All right. Doctor, has something occurred now
since December of '83 when you gave that answer to today
for you t6 come to the opinion now that the public should

ba told?

A Changing definition of what people should be
told.

Q You now today have a different view as to what
people should bs told that you did not have ﬁrior to today;
is that corract, sir? |

A Yes.

Q VWhen did you come--did you come to that view
after this case was started, and after you learned that
we were seeking punitive damages for what Monsanto has
done or failed to do in this case, Dr. Roush?

A No, sir. '

Q When did you coma to the viaw then that the
people should ba told?

A  Part of this present right- to-know concernm in
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the United Statas, I'm reflecting that,

Q@ Doctor, the right-to-know concern has been in
existence sinca 1776. We have believed in this country
that we are equal membars of our soclety, that nobody is
superioxr ons to the other, and that we'ra all entitled to
know. That's not something that has occurred since 1983,

| MR. HEINEMAN: I objact to the speech, your Honor.
I agk that the jury be instructed to disregard it. It's
nothing--1 don't know whethar ‘1 was expecﬁid to direct a
brass band whils that was going on or what., But I object
to it. It's not a question and I ask that the jury bes

instructed to disregard it,.

THE COURT: Overruled. Please f£finish your question,
Mr. Carr. i
Q (By Mr. Carr) Doctor, what occurred in betwaen
December of 1983 and today for you to now believe that tha

public has the right to know?

A 1 said it's a reflection of the present concern
of definition of right-to-know.

Q Well, Doector, don't you understand it's not just
a present concern, that it was a concern of the people of

Sturgeon in 1979, that saveral of them, three of them, two

at least, underwent painful fat tissue biopsies so as to try

fo find out if there was 2, 3, 7, 8-TCDD thera?
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MR. HEINEMAN: There's no evidence of that, your
Honor, and I object to it. There's absolutely no evidenca
as to the reason why these people huve had that test done.

MR. CARR: Your Honor, thara is reason. It's
" keeantek

sworn testimnny of Joyce and Frances Kim, your Honor. Maybe

Counsel wasn't.here at the time.

MR. HEINEMAN: Oh, I was here. I also remember
that Bill Kemner said that he was never even told the
results in front of this jﬁiy.

MR, CARR: What's that got to do with the question
I'm asking?

THE COURT: Wait a second. Wait a second. Objec-
tion is overruled. Mr. Carr, you may continue.

Q@ (By Mr. Carxr) Doctor Boush, do you believe that
it's just & recent thing that's occurred that people's
concarn abouﬁ 2, 3, 7, 8-7TCD and the right-to know about
it? Has it just occurred, sir?.

A You have to put in context of whether it's a
lot or gjlittle bit.

Q@ Doctor, you didn't differentiate a moment ago.

You said a moment ago if there was 2, 3, 7, 8-TCD in the
soll they've got a right to know. Don't they have the
right to know that, sir, whatever it might be? Don't

they have the right to know about it?
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A That's vhat the world is struggling with right
now,

Q 1'm asking you as reprasentative of Monsanto,
don't the paoéla have the right to know if there's 2, 3,
7, 8-TCD 4in their soil or in ths products that they use,
sir? -

A Ya;.

Q Doctor, the right that they had tdday, that you
concaived they have todaf; they havethat right in 1983,
did they not, sir? ‘

A Yes.

Q They had that right in 1982, did they ﬁot, sir?

A Yes,

Q They had that right in 1981 and 1980, did they

not, sir?
A fes.
Q ‘They had that right in 1979, did they not, sir?
A Yes,
Q They had that right in 1950, didn't they, sir?’
A If we knew about d;oxin-- .

Q Doetor, they had the right in 1950 to know, did
they not, sir?
MR, HEINEMAN: Objection. VWhy don't you let tﬁe

man answer the question?
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THE COURT: Objection is overruled. It's not
responaiva;

THE WITNESS: They have & right to know what we
know, bug if we don't know--

Q fny Mr. Carr) Doctor, my-qu-otion is 1if they have

a right to know. Don't they, si¥? I'm not asking you to
perform'miraélea. I'm asking you to agree whether or not
they have the right to know. The right to know has been
in existence all of your lifétima. the public’s right to

know in this country. It's besn in existence all that time,
hasn't it, Dr. Roush?

A Yes,

Q Obviously if you don't know something is there,

you can't say it, can you, sir? You don‘t fall down in a

duty {f you don't know yourself. But, Doctor, if you know
that it's thafe, and you don't tell somabody about it, you've
failing in your duty, aren't you, sir?

A If it's my responsibllity to tell them,

Q Doctor, if you are the one that has the knowledge,
then you have the duty, and you're the manufacturer that
created the product that put the 2, 3, 7, 8 in the soil, or
in the can, or in the bottle, or in the air, or in tha tissue
you are the one with that knowledge, then you hava the duty‘v

and ths responsibility to tell the people, do you nﬁt, sir?
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MR, HEINEMAN: Object to the question as invading
the province of the jury, your Honor.
THE COURT: Objection is overruled.

THE WITNESS: Rapeat the quasfion for me,

{The. previoua question was read by the court
reporter,)
THE WITNESS: If I'm the only one that hae the
knowledge. )
. Q@ (By Mr. Carr) Axe you saying that you can pass
the buck to somebody?

A The reapénsihility for that spill was not Monsanto.
For that cleanup. . o

Q You're not responlib{iﬁfoz_the‘bpill. 80 therefore
1f you know there is 2, 3,17, Smin that tank car, you don't

have to tell‘ehe railroad workers that get dowm into it and

‘'work in it, and you don't have to tell the school kids that

cross the track while the cleanup is going on, and in the
school right next door; is that what you're saying, Dr.
Roush? Because you didn't spill it you don't have to tell
anybody what's in there? Is that th: you're saying, Dr.
Roush? You're not saying that, ara you, sir? You don't

mean that, sir.

"MR, HEINEMAN: You want to let him answar ona of
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‘18 you don't mean wﬁat you just said, do you, sir?

thﬁse questions. Or do iou want to kesp talking?

Q (By Mr. Carr) dYou don’t mean that, do you, sir?

A I pean if we have the ;uthority we can go and say
what we want in Sturgeon. That thq cleanup responeibility
was thﬁ fasponnibility of the railroad--

Q@ 1 undarstand that, Dr. Roush. But my question

MR, HEINEMAN: Will you let him answer?

THE WITNESS: The EPA was a part of this. It
was between their responsibility what was told. They knew
what the concentration of dioxin was in that spill.

Q (By i#r. Carr) Doctor, they hava their own re-
sponsibilities, but now I'm talking about your renponaibilltﬂ
Each of us has a taaponsibility in this society. Simply
because my brother has a roaponsibility to do what is right,
that doasn't?msan that I don't have the same responsibility
to do what is right. We each have our own burdens of re-
sponsibility to carry. You understand that, don't you, Dr,.
Roush?

A Yas, sir.

MR, HEINEMAN: Your Honor, I object., Pirst of
all it's an incorrect statement of the law, if that's what
ha's trying to do. |

MR, CARR: I'm not aven talking about the law.
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There i3 no law except human morality involved at this
point. I'm just simply talking about--

MR, HEINEMAN: Can I ask the court to inmatruct
the jury-- ‘

MR, CARR: Human morality is what I'm talking
about, What {s-right and what i{s wrong.

THE COURT: Wait a second. Are you making an
objection?

MR, HEINEMAN: I'm objecting to the question,
your Homor,

THE COURT: Tha quesation was proper.:

MR, HEINEMAN: It's nothing but a jury speech,
and it's trying to be & final argument,

THE COURT: The objecgign i3 overruled. It was
a proper quastion.

Q (By.Hr. Garr) ‘Doctor. don't you understand that
Monsanto has a responsibility notwithstanding what the
respénsibility of others might be? You do understand that,
don't you, sir? -

A Yas, sir.

Q@ And what you said a moment ago because you didn't

spill it, you really didn’t mean that. That was just an

off the cuff response to & question of mine, wasn't 1it, sir?

A No,

109



N.J; Orqoz FORM L 24D

PLNGAD €Q,. BAYONWNE,

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q ALl right, Dr. Roush. .I have given you the

opportunity. |
MR, HEINEMAN: I beg your pardon. I want that

comment striken, your Honor. I1f he were given the
witnass the opportunity, ha'd be letting tha witness
answer questions instead of interrupting him and trying
to miacharacterizé‘hiavégttimony. And I object to it.
If he wants to ask a qu;stion. lat the witness answer it
instead of interrupting him ali the tims,

Q (By Mr, Carr) Dr. Roush, hava I prsvented you
from answering a question in any way? |

A Yes.

Q Is there something that you want to say that I

havan't allowed you to say?! Pleases say it.

A The responsibility for the cleanup of that spill

was the railroad and the EPA, And ansanto'was there to

. gulde them in the cleanup of it. We told them that because

of the chlorophanol thera, that is a poison that man camnot-

:olerage. then it should be cleaned by mgn‘proparly pre-
pared to protect them. We also knew the concentration of
that dioxin in that chlorophanol was 80 low that‘ it was
laas tha£ thg concentration that is found in 2, 4-D that's

spread across the United States. Because of it being so

low, I did not consider it & hazard to man, and I thaxefora |
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- earlier?

had no concern about tha dioxin content.

Q Doctor, I'm not hskiné you tht now. What I'm
asking you, sir, is whather or not the people had the rig
to know that 2, 3, 7, 8-TCD is there, no matter what the
amount is, snd you said they do have that right to know.

Yes. =

e e __,_..._.,_gw._,___,.-_

You agéce with that?

B O >

Yes.

Q So you're talking aﬁout something else now, see. . |

¥hat I'm asking you, sir, you said that since you didn't
spill it that you didn’'t have to t§11 the people what wasi
therea, and what 1'm asking you, nearly pleading with iou.
sir, to agree that Monsanto has the obligation, not with-
standing whose responsibility it 19 to clean it up, that

you have the obligation to tell the people what's there,

that 2, 3, 7, é-TCD is there.

A& No matter what the concentration?

Q Absolutely. 1Isn’'t that what you just said

A The problem is--

“,.__m_‘,.... _— .

Q Isn't that what you just said earlieg, Dr. Roushi
A That's rzight,
Q All right., ©Now, so that's what I'm asking you

about is what you said earlier. Now, sir, you don't mean

I e e e A e e Y 1 =l
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then, do you, sir, that you don't have the rasponsiﬁili:}
to tell the people simply because you didn’'t spill 1it?
You didn't mean that, did you, sir?

A I'm not sure whose responsibility it is to tell
the. paopla, )
Q - Doctor, you've agree that it is your--you made

the product, you know the OCP, you kaow it, and you had

chemists - - analyze £it. So you are the one, and you're
the one that people called up, the EPA called you up and
said--somebody at this meeting asked you ecould fhare
possibly be dioxin. This is a month later. Could therse

possibly bs dioxin in an OCP., You are the paople that

made it., You have the knowledge. It is your responsibility

isn't it, Dr. Roush?

A VWhen we confirmed it was there, we told theam it

was there.

Q Dr. Roush, that's another point. My question is

it is your responsibility, ien't it, sir?
A To do what?

Q@ To tell them that 2, 3, 7, 8-TCD is in there if
it's in there.

A  We did tell the EPA, and we did tell tha railroad:.

Q Doctor, you just told us earlier that the first |

time you learnad that it was confirmed that it was

e e . ——r——
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2, 3, 7, B8~TCD was just recently. You weren't aware of tﬁa

fact that your lawyer stood up in front of this jury and
admitted for the first time that it was 2, 3, 7, 8-TCD,
don't you recall you just said that yestexrday?

A Yes, sir, |

Q Doector, nobody ever told the-paople at Sturgeon

that it was 2, 3, 7, 8-TCD in that tank car, did they, sir?

A I don't know.

Q Doctor, it was your belief in 1983 that the publie

shouldn’t be told that it was 2, 3, 7, 8 in the tank ear.
That was your belief than, sir. You now have said y6 -
you agreed that it 1s. And until Mr., Heineman stood in
front of this jury in February or March of 1&5: yaar and
told this jury that we stipulate for the purpose of this
cage, we stipulate that it was 2, 3, 7, 8-TCD in the tank
car; having denied it earlier under oﬁth. that's the first
tima there was a public ascknowladment that it was 2, 3, 7,
8-TCD in that tank car. Are you aware of that, sir?

A No,

Q You are not aware of that, are you, sir?

A (Indicating no)

MR, HEINEMAN: Estcuse me, Mf. Carr, did you

represent that I denied it under oath?

MR. CARR: I said Monsanto denied it under oath,

~m

!
i
E ]

|
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I don't know who signed the denial, sir,

MR, HEINEMAN: Oh, sure, it's an exhibit in the |

case hers, isn't it? Didn't you question Mr., Nassif aboué
that? The jury has heard all about that. %
Q (By Mr. Carr) Doctor, there has been 2, 4, 5T
or has benn‘Lyﬁol. thersa has been 2, 4, dichlorophenol :
throughout the United States. Has Monsanto to your knouleégc
ever told the public, aver told the EPA, svar told anybodf
that theres was 2, 3, 7, 8-TCD in those products that |
Monsanto wae putting out? I
A Ve told if thore was dioxin in them and wha:.thef
concantration was. | ‘ i
Q You told thom that there was dioxin. Did you
understind my question to say dioxin?
A Yousaid 2, 3,7, 8, |
Q@ You heard me use the words 2, 3, 7, 8, didn't | ‘
you, sir? |
A Righe. :
Q I used those words specifically that way, sir.
Would you answer that question that I asked you, sir?
MR, HEINEMAN: I'm sorry, your Honor, I'm going
to object to that question as baing misleading to the
witneee, because Mr. Carr already cross examined him at

length about why TCDD means 2, 3, 7, 8, that it's all the
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same thing. That's what Mr. Carr was implying. 1:
MR, CARR: He diddt even say TCD, he said dio:d.n:;.r
THE COURT: The objection 43 overruled. Tha ,
question is clear. The terminology was clearly stated to
the jury and to the court. Please answer the question. '
THE"WITNES& If there was 2, '3. 7, 8 in 1t we
would tell our customars,

Q (By Mr., Caxrx) My question was did you, six?

A 1It's not my--

i
!
1

Q Do you have any knowledge that you told any
custoners about the prescence of 2, 3, 7, 8-TCD in Sant:eph!en.
for instance? | 1

A I don't think there is any 2, 3, 7, 8 in Santoph;n.

Q Doctor, haven't you seemyour own snalyses done '
by Mr. Taulli and by others that show thers was 2, 3, 7, 8-[-
TCD in the 'Santophen drug, havne't you seen those, sir?

A Yes, !

Q 'T’nen, Doctor, you could know that 2, 3, 7, 8-'1‘01).;
was in Santophen then, 1f you've seen them, '

A Yes,

Q Then you want to take back t:llm statement that you
Just saild?

A Yes,

Q All right.
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MR. HEINEMAN: Excuse me, Mr, Carr, are you
representing to this witnass that that's what those docu-

ments shqw?

Q (By Mr. Carr) Now, Doctor, do you know whether

or not any customer has ever been told that 2, 3, 7, 8-TCD *

is in Lysol or was in the Santophen?

MR, HEINEMAN: You don't want to ask that quastidn.'
: |

do you?

i

THE WITNRSS: I know we told them about the dioxﬂn

content, if there was 2, 3, 7, 8 in there we would have

told them,

!
¥
'
y
1

Q (By Mr. Carr) Doctor, you're speculating, aren't
you? Do you have any knowledge, do you have any documents.z
anybody ever told you that they've ever told any customer !
Qf yoursﬁﬁhat the Santbph.n contained dioxins? Even ;
dioxins, s:!.r:"' not just 2, 3, 7, 8-TCD, But dioxins?' |
A I don’t recall.

THE COURT: Gentlemen, could I see you up at

the bench for a minute please.

(At this point colloquy was held at the bench
out of the hearing of the jury.)
" THE COURT: I heard the last comment, and I heard

it up here, Wasn't that last comment being, "you don't want

116
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to ask that question, do you."” It was not directed to the

court, It was not dirscted as an objection. It was

T

improperly made. I am going to tell you and order you |
outside the presence of the jury that I don't want anymmml
extracurricular comments like that made. If you to make l
something for the record, if you want to make an objection,
if you want to ask for a conferesnce at ths bench, that's
one thing. I1I've bsen very liberal to all of you as to wha't
goes on as far as that's cﬁcomd. But I'm reslly tired
of these extracurricular comments like that. I'm telling
you that it won't be tolerated any l.ot;ger.

MR, HEINEMAN: Your Honor, is that an issue
directaci to both sides?

- THE COURT: It i;a directed to you since you just.
did 1t. T have not had that problem with Mr, Carr. I£ T
feal that I have it, it will be directed to him,

MR, HEINEMAN: May I address the point on the

record since we're on tha record?

THE COURT: Suras, _

MR, HEINEMAN: Yt;ur Honor, Mr. Carr throughout
the yeax and 8 half that this casé has been going on has
been making axtracurricular comments just like that in the.
coursa of iﬁunupting my nxminat:ldn of witnesses, making |
extracurricular comments when I sald that I didn't chooss

t .
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chaacisad rop::lmandod for doing so., I doﬂ't: think that--

;
to ask & certain question that he suggested I ask. He E
would say things like "I didn't think so, I didn't think j
you wanted to ask that quastion," and ha said it many t:i.tma|
during the course of my oxaminat:ion both of the plaint:l.ffaj[
end Dr. Carnow. I don't think 1t's fair for the court to'
pick me out on this occasion for such a comment when I
think the record will amply show that it's been going on
by Mr. Carr for months and months and months in this case, '
THE COURT: Do you have anything you want to aay?f
MR, CARR: Your Ko'moi:. I don't rxacollect making
such comments. Thare may have besen occasions when I went
beyond what would have deen a proper o!;jaction to meke.
If I do, and I have in the past, I think I should be
the fact that I may have done it, and I know I have done !
in the heat of the moment things that might not bs consider-
ed completely appropriate in the courtroom, It would be
impossible not to do so. But Mr. Heineman has veduced it
to a sclence, He has done it consistently today. I have

ignored his comments and procesded a number of times,

. He has besen harassing me today. I would think tha court

is quite properly suggested to Counsel that hae has to stop.

)

THE COURT: All right, Now, to Teiterate what

I said before, I am making this particular point, when I
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feel that anything la being done by any of you that is
improper» | will note It and do something about 1t. It
is ay judgment» it is ay discretionary Judgment» it is
made within the context of everything done, and whether
someone else iIs the recipient of such an order or not is
something that depends on their--his and their actions
alone, and not on anyone else"s, which is basically what
I said before. Your comments of both of you are noted

in the record. Let"s proceed.

(At this point colloquy was held at the bench

in front of the hearing of the Jury.)
Q (By Hr. Carr) Dr. Roush, at the same meeting
of November the 17th, 1982 there was a Dr. Timothy Long

that was i1ntroduced and reviewed with the Biohazards

Committee of the toxicology of dioxins; isn"t that correct,

Sir?

Q MR. CARR: Would you mark this 1438B, if you

would.

(Plaintiff"s exhibit 1438B was marked for
identification by the court reporter.)

Q (By Mr. Carr) Fourteen thirty-eight B is



i

I 248

FENGAD CO,, BAYONNE.'N.J. 07002 FORM

-’

10
11
12
13
14
15

16

17

18

19
20
2

22

"3

24

- told about dioxin in Santophen?

that page or parxt of pagas dealing with what Dr. Long
presented to the comusittee, is it not?
A Yes, sir.
MR, CARR: I have that to pass to the jury, your
Honor. -
MR. HEINEMAN: May I have the number, pleasa?
MR. CARR: Pourtm thirty-sight B.
Q (By Mr. Carx) Doctor, while that's being done,
with regard to the notification of tha public, of the
customers of the presence of dioxin in your products, were

you a part of the mseting in April of 1979 when peopls at

Monsanto, MePhillips and Rosen, and others discussed whether |

or not ‘to tell .the Santophen customer, Lane and Fink,
Sterling Drug, whetherx or not thay should tell them that
dioxin was in the éautophen? Were you a psrt of that
mseting, sir? '
A No, sir.
THE COURT: 1'm sorry, I didn't hear your answvar,
THE WITNESS: No, sir.
THE COURT: Thank you.
Q (By Mr. Carr) Wera you ever asked for advice

at that time as to whether or not lLane and Fink should be

A "No, sir.
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Q Was your view in 1979 about the public's right

to know the same as it was in December of 1983 when I asked

you about telling the public about the presence of 2, 3,7, 8-

TCD? Do you understand my question?

A Would you repeat it? That was a complicated

question.

Q Well, I'll bresk it down a little bit. You've

indicated that just recently, since December of 1983, you've -

come to the opinion that the people have the right to know.|.

What I'm asking you is was your view before December, 1983
with regard to the customer's right to know the same as
your view about the publics right to know about dioxins or
2, 3, 7, 8-TCD in the product?

- A Customers have a right to know.

Q ' All right. Now, I know they've got the right to
know. I'm not asking you that.

.~ A All right.

Q What I'm asking you is your view of the customer's
right to know the same today -as it was before December of
1983, and was your view before December of 1983 that the
customers have the right to know?

A At that time ve thought that the definition of
a contaminate in a product has not been established, and

it isn't ‘established today. When we sent--on our safety

1121
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view today that you've pronounced clearly that customers

the customer had the right to know that?

data sheets today it is not clear that wa<g§ve to write on
the safety data sheet that we give to our customers, based
on what 0.S.H.A. says that it contains dioxin. The document

says today 1f it contains more than a tenth of a percent

you have to tell. Beyond that, there's no clear definition
of what our responsibility is. ,

Q Doctor, perhaps you misunderstood my question.
My question was not what you may legally have to put on
your safety data sheets. My question was directed at your
view--you sald the customers have a right to know. Now,

all I'm asking you, Doctor, do you have the view--is the

have a right to know if dioxin is in the product, no matter e,

what the level, or in the soil, no matter what the level,
that's your view today, and you clearly stated.it. What
I want to know is was that your view in regard to the

customers back in 1979, or that is before December of 1983.

A - If I thought it was a hazard, I thought I should

tell them,

Q All right. Now, your view then was that you were
the one to_determins whether or not it's a hazard, and if ‘
you beliaved that 2, 3, 7, 8 was no hazard and then you ;

didn't feel that you should, or had--you didn't feel that

122




B, QIOVE IUNS L £4D

FANUVAL LU DAFUNRNL,

10

11

-12

13

1

15

16

17

18 .

19

20

21

© 22

23

24

A Didn't feel that was our responsibility to tell

them.

Q What you felt wds that if they are going to know

about it, they have got to dig in and find it out for them-|"

selves because Monsanto is not going to tell them; is that |-

correct, sir?

A If we thought it was a hazard we'd tell them.

If we didn't think it was a hazard, and talking about con--i |

taminants, we didn't have to tell them.

Q That isn't what I asked you, Dr. Roush. I under-

- stand why you're giving that answer. . But’ could you read

my question to him. Would you listen to that and see if
you could answer that.

A Right.

(The previous question was read by the court
reporter.)
-THE WITNESS: At that time it would be, yes.

Q (By Mr. Carr) And it has been just since that

lawsult started that that view has changed--

A No, sir.

Q --isn't that correct, Dr. Roush?
A No, sir.

Q

‘When did it change?
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still haven't decided how we're going to do it,

A This problem of public responsibility, and we

Q My question is when did it change, sir?

A I_don't have a date. That--

Q You said today that they do have tha right to know,

and that you would tell them, but at that time in *79
and befora 1983 they didn't have the right to know, and
you wouldn't tell them. Now, this lawsuit started in
February_of 1984, Dr. Roush. Did your view change after
February of 19847

A No, sir.

. Q VWhen did it change?

A I can't answer that. I don't know.

Q Well, your view in Decembar of 1983 was that the
public did not have the right to know, wasn't it, sir?

A Yes,

Q So your view changed from Dacember of 1983,
sometime between December of '83 and February of '84 -
is that correct, Dx., Roush? ' |

A Yes. |

Q VWas this the company policy that changed at that
point in time? d

A No, sir.

Q Did you attend, shortly before this lawsuit

§
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started~-strike that. Were you aware at the time that tﬁis
lawsuit started, Dr. Roush, that we were suing for and
seeking not just combensation for injuries that may have

been done our clients, but indeed Mr. Seigfreid and I were

seeking punitive damages from Monsanto because of what wé :
concelve they did wrong that they should be punished for?
Were you aware of that fact after December of '83 and before
February of '84, sir? ‘
A .ﬁb, sir,

Q Well, were you aware of that fact before Decamber

.
‘

of '83 that we were seeking those punitive damages?
A T know nothing of that.
Q VWhen did you learn that we were seeking punitﬂve
damages? . 3
A :Racently.
Q Mow, Doctor, did your view as to the people'si

right to know, did it change at the time, or nearly at

the time that you at Momsanto--no, strike that, not at

Monsanto, but that you learned that we weére seeking punftibe
damages? |

A No, sir.

Q Doctor, then I am somewhat at a loss to understand
juat when sometime between December of '83 and February . |
of '84 your view changed. Let me explore that. Was there

a meeting of top Monsanto officials that took place betﬁggp'
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December of '83 and February the 6th of '84--

A Yo,

Q ~ --in which this case was discussed? ;
A  Not--I was never present at ome. j
Q Well, that isn't what I asked you. |
A I don't know about anything else.

Q All right. You don't know whether thare was or !
was not--

A No, sir.

Q --is that correct, sir? All right. Did you h?ve

1
a conference with somebody, yourself, whether it was a %

ueeting or not as to the public's right to know, as to t#e
!

customer's right to know, and Monsanto's responsibility i
with regard to those rights? : j

A No, sir. i
Q ‘Doctor. then did this view that's changed the_:
|

attitude of yours, this changed opinion of yours, did it|

just come about then on your own volition?

A It's a part of this public discussion that's
going on‘about public right to know, My responsibility'
has always been to protect the customer. That has been
what we controlled by.' Our concern is.gboug dioxin in :ﬁe ,
enviromment: We work to protect them. The Sturgeon spill

I was very much iavolved in whether the dioxin content was
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going to be & prdblem for Sturgeon. I didn't think so,
And because of that, I thought I was doing right. Now,
in determination of what man has got a right to know wher
there is no hazard 1s that I don't know how to answer

that, when there is no hazard, 1It's the same sort of

.~ thing that the fact that there 1s dioxin in their cigarette

" smoke, does the public have a right to know that, should

they be told that, too?

Q In a word, absolutely, The public has the right

to know where anything, any damage that may affect their

health, and their happiness, and their children. You
know, dioxin is not just said by reputable sclentists
to be causing cancer, it's saild to be a teratogen, a
mntageﬂ. It's said to be fegenic. 1It's said to be a}l
of ;hese things, is it not, Doctor?

A In animal species, yes.

Q And some scientists say that it may well happen

in humans as well, don't they,.sir?

A Yes.

Q Doctor, in this society don't I have the right
to decide the risks--1f I want to smoke, and I see the
warning on the label--my wife smokes like a smokestack.
Now, sheb an intelligent woman. And I did too for many

yaaré. She's an intelligent woman, She has the right,
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.geientists believe that 2, 3, 7, 8 is a promoter. And

and she knows that, she has the right to mak? her own
choice.

A  But--

Q Now, Doctor, but if the U.S. government hadn't
told, hadn't forced the tobacco companies to put the warn-
ing on the cigaretté package, tha tobacco companiga to
this day wouldn't bé.telling my wife not to smoke. You
know that, don't you, sir?

A I would.sﬁspect that's right. .

Q Now, the tobacco company, they take the positilon
that cigarette smoking doesn't cause cancer, that it doesn
cause these bad 2ffects, but the rest of us, you included,
take the contrary pesition. Now, the tobacco companies
have a financial stake in thelr beliefs in what they say.
But nevertheless, we the public have the right to know.
You may believe that the 2, 3, 7, 8--and you may be per-
fectly right that the 2, 3, 7, 8 in this can of Lysol
couldn't harm a flea. But I might differ with you. You
said yoursa1f that fhere are reputable scientists that

believe that 2, 3, 7, 8 is a carcinogen, that reputable

you know all these other things that were presented to
your Biohazards Committee, which we'll get to, things that

you know about, You are not, Dr., Roush, do you really
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believe that Mbhsanto has the right to make a decision for

me as to whather or not I can use Lysol and be exposed to |-

it or not, that you've got the right to make that decision

for me.
MR, HEINEMAN: Your Honor, may I object to the

speech, that forty or fifty second speech that finally

preceded a question and had nothing to do with the questioP.

‘I object to it and ask that it be striken, and ask that
the jury be instructed to disregard it,

THE COURT: Overruled. Please answer the
question, Doctor.

THE WITNESS: Would you repeat the question for

me.

(The previous question was read by the court
reporter.)

THE WITNESS: The problem of definition of

right, when they're talking about contaminants of a product,

at what level the company has responsibility to tell, and
how to tell it, to be meaningful has not been described
yet.

Q Doctor, my question is do you at Monsanto have
the right to decide for me whether or not I should or

should not be exposed to 2, 3, 7, 8.
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A It depends on the concentration that's in there,

Q Then you're saying that you do have the rigﬁt' to
decide what I should know, dependent upon the concentratic
That's what you are saying--

A  That's right.

Q --aren't you, Doctor?
THE COURT: Mr. Carrx, is this a goéd point for
a short break?
MR, CARR: Yas, sir.
THE COURT: Ladies and gentlemen, we'll take a
break at this time. The admonishments that I've given

you earlier will apply. The court is in recess..

(At this point a short recess was taken.)
Q (By Mr. Carr) Dr. Roush, Ifd like to make it
clear that it is still your present view that the public

and customers have the right to know that the presence

of 2, 3, 7, 8-TCD in the product or in the so0il, no matter

what tﬁe level that it may'be, that is your present view?
A The only problem I've got with what you just
said is the concentration-- .
Q Excuse me, Doctor., I hate to interrupt you.
But did fou not testify to that earlier today?

A Yes, but I didn't finish--

n?
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"level that we're not going to report. We can always

Q On two occaslons?

A Yes, but I didn't finish what I wanted to say.

Q I undersﬁand that, but I want to get this point
established,'and then you can go on and say what you want
to say. It is your view as you stated several times this
afternoon that the public and the customers have a righﬁf'
to know 1f 2, 3, 7, 8-TCD is in the product or in the
soll no matter what the level; isn't that correct, sir?

A Yes,.

Q °~ Thank you. Now, you can go ahead and say what
you wanted to say.

A The problem with what I've just saild is that

there is a level, at some low level that doesn't have any

meaning, then you can always find it down at some low

measure to a lower level, and someone will say we are re-|
sponsible to go down there, and we're not going to be able

to do that.

Q VWell, Doctor, nobody i1s asking you what you cénnot

do. We have seen how you have progressed in your ability|
to detect dioxin from parts per million back in the %0's
and '70's, down to parts per billion, and today you're
down in phrts per trillion.

A R.'lght .
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right to know of the presence of 2, 3, 7, 8~-TCD in the .

Q Nobody has suggested to you that you need to.
report that which you cannot report. But when you do knoJ

that there are levels, no matter what the level might be,

of dioxin in the product and in the soil, it is your present

view that the public has the right to know that; isan't

that correct, sir?

A T am struggling with that definition of where we

have decided we should be telling customers, and how far
we should go in looking for dioxin.
Q You'vre mixing up the two things, sir. You're

mixing up how far should you go with what should you tell

the customers. All I'm asking, isn't it your view, as you'

have stated two or three times today, the customer has the

product?
A Yes., And my struggle still is--
Q@ I'm not asking for your struggle. All I want to

know is that is your present view?

MR. HEINEMAN: Objection, your Honor, he told the

witness he was going to let him have his say in this matte;
MR. CARR: I did let him have his say, and I'm
back to wanting an answer. )

THE COURT: The objection 1is overruled.

Q (By Mr. Carr) Have we now passed from that point

-

B A L)
-
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Doctor?

A I really haven't stated what I wanted to say,

Q Well, then say what you want to say.

A What I'm saying, when we're talking about what
level of contamination that we are going to report is I'm
not clear where that should go. At what level we are re-

sponsible to tell about contamination of any product with

any chemical. That includes dioxin. There's a whole'issué

of what we should tell ﬁeople about levels that are not

hazardous is a most difficult one to deal with. I don't kng

the answer to that.

Q Well, at least the way you're operating at the

present time is that the public has the right to know the

.dioxin, the 2, 3, 7, 8-TCD is present no matter what the

levei at the present time; isn't that correct, sir?

A I'm not sure at no matter what the level part.
I agree with you, except 1 don't--

Q Currently has there been any level of dioxins
since this lawsuit started, has there been any products
that you've been aware of at Monsanto that has had any
level whatsoaver of 2, 3, 7, 8-TCD that you have not told
to the customer, or to the public, or that you have
discovered?'

A .I:don't know.
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Q Well, within the knowledge that you have, sir, I'm
not asking for something you don't know, has there been any
levels that you are aware of that have not been reported to t
public in your products or in the soil, wherever it might be,
at the Lilling Plant, at the Queeny Plant, the Krummich Plant
or the Nitro Plant, or in Santophen--well, you don't make tha
anymore--or tetra-soil, or whatever it is that you are making
the present time, is there any 2, 3, 7,.8 contaminate in any
of those circumstances that you have discovered--by you, I me
Monsanto to your knowledge--that you have not reported to the
customer or to the public?

A It's not my responsibility to do the reporting.

Q I'm asking you not your responsibility, Dr. Roush,
I'm asking you to your knowledge has there been any such
levelé that have not been reported.

A No.

Q All right. Now, then, you have 1438B in front of}

you, do you not, sir?
A Yes, sir.
Q Yes, sir. And Dr, Long 1s a toxicologlst, is he
not, and he reported to your meeting, did he not?
| A Yes.
Q And among other things he described to your
committee all about the toxicology of dioxins, and he

discussed the effect of dioxin on various animals including
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man, did he not?
A Yes.

Q And he said one thing that I wish to discuss

with you, no one is sure where man stands in this spectrum

of animal sensitivity, did he not, sir?

A Yes.

Q He's talking about the fact that one animal, I
think it's the guinea pig, is not sensitive--

A The guinea pig is very sensitive.

Q But the hamster: is at the cher'end of the
spectrum.

A Guinea pig most sensitive, but the hamster 1is
the least sensitive.

Q Vice versa. I got them mixed up. He says no
one knows where man stands in that spectrum, doesnff he,
sir?

A TFor sure.

Q We will add for sure, if you want. But no one

- 18 sure where man stands in this spectrum of animal

sensitivity. That's exactly word for word what he said,
isn't it, sir?
A  Yes, but he's reporting what he read in the

1iterature.

Q . Well, sure. Unless he's done all the work
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himself that is the method by which you, and other toxicolo-|

gists learn, isn't it, sir, what's reported in literature
by other reputable scientists?

A Yes, but there are those who say that man is not

nearly as sensitive as the guinea pig.

Q Doctor, I'm not quarreling with you on that point.

No one 1s sure where man stands, in fact; isn't that righ;, sir

You're not sure where man stands, are you, sir?

A That's right.

Q And no one else is, are they, sir?

A The only thing I want to add to that --

Q Dr. Roush, could you answer that question before
you add it, because I‘havg to get an answér to the question,

Then you can add what you want to add.

A Tﬁe answer to that is yes.
Q You do know where man stands?
.A No, that we don't know where man stands.

Q . - All right. Now, you can add what you want to add.
A It has been stated many, many times that because
of man's exposure to dioxin, and it has not produced death,

that man is not .nearly as sensitive as the sensitive

1

animals.,.

Q Now, Doctor, you know that that isn't true, that

man has died from exposure to dioxin.
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A No, I don't. |

-Q Well, I haven't got the file with me today because

I was golng to save it for later on, but documenﬁs in
Monsanto's file referring to a man at BASF--

A Yes.

Q VWell, then you do know what I'm talking about.

A But that case has not been established as being
connected.

Q Doctor, scientists that studied that case had a

man exposed to dioxin and he developed--I forget what it

‘was now--gome kind of--they discovered it in his pancreas,

I believe it was, and he died.from pancreatitis, that the
attending physician reported was caused by the dioxin.
Isn't that correct, sir?

A Yes,

Q All right. Now, Doctor, if the man died from
pancreatitis, and the pancreatitis was caused by dioxin

according to the treating physician, don't you interpret

that as a death caused by dioxin?

A No, sir.
Q Doctor, if I had a gun in my hand, and I aimed it
at you, and 1 pul}ed the trigger, now the bullet actually

is traveling from the gun to you, and it actually strikes

you and kills you. The bullet did the killing. But didn't

2y —

- |




W 4ab

PEMGAL LOU., BAYUNNL, N.J. v I L]

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

I cause it by pulling the trigger? Didn't I cause the
death by pulling the trigger of the gun?.

A Yes. The relationship--

Q All right. Now, Doctor, if the dioxip causes
the pancreatitis, just as I caused the bullet to leave the
barrel of the gun, and thg -man dies from pancreatitis,
didn't dioxin cause the dea;h of the man?

A If the pancreatitis was caused by the dioxin.

Q Yes, that's right. That's whét the doctor said,
the attendiné physician said that. Didn't he, sir?

A Yes. But--

Q All right. Doctor, that's all I'm asking you.

. MR, HEINEMAN: Objection, yBur Honor. He con-
tinually cuts the man off and won't let him explain his
answer.

“MR, CARR: He can explain all he wants, Counsel,

but I want an answer to my question first.

Q (By Mr. Carxr) Doctor, the evidence that you have,

that we all hﬁve, is  that which was reported in this 1lit-
erature. It was reported that the attending physician
said the man had a massive exposure to dioxin, which causad
pancreatitis, which caused his death. Isn't that correct,
sir?

A He had--the man who did that and developed
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pancreatitis and died.

Q

Isn't that correct, sir?

Yes,

Now, go ahead and say what you want to say.
But that doesn't mean that aasociation is real.

Oh, I understand that, Doctor. But you have no

evidence other than what was reported, do you, sir?

A

The literature on dioxin would indicate it doesn

cause acute pancreatitis.

Q

Doctor, there was a lady at Seveso who died of

cancer of the pancreas.

o > o >

dioxin is

> o >

Q

Yes.

The lady we just talked about.

Yes, sir.

We know--you don't know--you don't agree that
the promoter, do you, sir?

Yes, in animals-.

In human beings I'm talking about.

There'a ﬁo-evidence that it is.

Well, Doctor, then you understand that when you

glve me an answer to a question that you say pancreatitis

isn't caused by dioxin, that I can't accept that because

you -also say that dioxin is not a promoter. I'm going to

get to in a minute, very shortly, .in your own meetings with
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your own people, your blohazards ?eople say -that it is a
promoter. I mean I've got the documents here. You will
agrae that I should be--I should nof accept what you say
when I have the documents where your own people counter
what you say. Do you understand that, Doctor?

A Yas, I understand that.

Q All right. Now--

A Let's go--

Q The literature states, why don't you agree with
it, the literature states that a man did die from dioxin
exposure, does it not say that? -

A It does say that.

.Q All right. Now, Doctor, your toxicologist goes

on to say here that it has been reported in man not only

chloracne, but that neuromuscular changes occur, porphyria|

and hypertriglyceridemia occurs following acute exposure
to dioxin; doesn't it, sir?

A Yes,

Q ' And he also--now, that's a lot more than chlorac
isn't it; sir?

A Yes,

Q He also goes on to say that these dioxins produc

hyperplasia of hepatocytes, hepatomegaly, and in some

. animals hepatic necrosis; doesn't it, sir?

nes

Lay
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A Yes.

Q He goes on to talk about how--let's talk about
animal studles for a while. The reason animal studies are
done is to help you understand what can happen to human
beings without subjecting human beings to the same process
isn't that correct, sir? E

A Yes, sir,.

Q And while we all are beings on this earth, and

we love animals, we do like humans more than we like animals,

and therefore 1f people are going--if thiﬁgs are going to
be subjected to experiments, we much prefer that 1t be
animals rather than humans; isn't that correct, sir? You
have to say--

A Yes, sir,

Q - And now in regard to these animal studies, your
toxicologlist did report that low doses of TCDD causes
reproduction failure and cancer, didn't he, sir?

A Yes, sir,

Q And that's in animals.

A Yes, in rats.

Q And it's also a teratogen; correct, sir?

A Yes, sir.

Q He says it's probably not a mutagen, however,

doesn't he, sir?
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. can alter the chromosomes, doesn't he, sir?

- that makes”up our--it's basic genatics, isn't it, sir?

A Yes, sir.

Q@ And he says it's probably not a mutagen, however,

doesn't he, sir?

A Yes, sir.

Q He also says that there's a possibility that it

A Yes,

Q Now, the chromosomes is part of the DNA change

A Yes,

Q We pass that on to our children, people that

come behind us.

A Xf it's in our reproductive genes.

Q Yes. And,.Doctor, it goes on also to say that
there have been in two year lifetime studies, there have
been found tumors of the lung, the liver, the tongue and
nasal passages, does't it, sir?

A Yes, sir,

Q And he also describes how TCD might be a particular
promoter., He's talking about cancer there, being a promoter
of cancer, isn't he, sir?

A Yes, sir.

Q@ He glves a reason for it, doesn't he, it appears

to react with the estrogen receptor; correct, sir?

14
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A

Q

Yes.

All right. Now, Doctor, in addition to your

other duties, you\have had occasion in the past to sarve.

on what's been called The Governmor's Task Force in

Missouri on the dioxin problem, haven't you, sir?

A

Q
Roush?

> o > O P

Q

Yes, sir.

When did you first join that committee, Dr.

I don't recall the date.

I'm sorry.

I don't recall the date.

Well, could ybu give me. the approximate year?
I think it was in late *'83.

And you've served on that committee up to the

present time?

A

Q
A

Q

No.
When did you leave the committee?
That committee was disbanded after about a year.

Well, during that period of time you were also

on a subcommittee of the Task Force, were you not, that

dealt with health effects of dioxin in man?

A

Yes, sir.

Q And you served on that committee, at least you

were sexrving on it in September of '83, were you not?
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A Yes, sir.

Q And that subcommittee of which--did you participate’
in the activities of the subcommittee? L |

A Yes, sir,

Q And participate in the documents that it drafted
and prepared, sir? K

A Yes, sir.

Q And it prepared a report, the subcommittee prepared
a report on the health effects of dioxin, did if-not, sir?-

A Yes, sir.

Q And you participated in the preparation of tha;
report, did you not, sir?

A Yes, sir.

Q@ I thought I had four copies.

(Plaintiff's exhibit 1439 was marked for

identification by the court reporter.)

Q (By Mr. Carr) Doctor, I'll now hand you what's
been marked 1439, and ask you 1f yoﬁ.recognize'that as a
document that bears your--not your signature, your name in
the uppef left-hand corner. That's a report of that sub-
committee that you just described. Your Honor, I was sure
I had a fourth copy.

THE COURT: That's okay.

hés
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THE WITNESS: I don't think this is our ‘final

report., This is only an early draft.

Q (By Mr. Carr) Well, do you have another report,
because as far as I'm aware of, I could be wrong, this
is the only report of that subcommittee that I've got.

A No. No. There's a final report. This isn't
the £inal d:éft.

Q When was.the final draft‘compiled?

A Within a month of this.

Q.. All right. Did it vary substantially from this

report?
A I think a great deal.

Q Perhaps I can offer this into evidence. We can

" explore where the variance was, because I--

A 1 have a copy.

Q With you?

A No.

Q .Well--

‘.A But I don't thiﬂk this reflects what we had in

tﬁe final draft at ali.

Q " It doesn't reflect at all?

A No.

Q Let me direct your attention to just one part of

it right now, but it concerns the area that I want to talk

s
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to you about.'page six, where it talks about the chloracne.

"~ That's the area that I'm in right now. Without reading it,

~ Doctor--without reading it out loud, tell me if you would,

if the final report contains a statement similar to the last
sentence in that paragraph dealing with‘chloracne and dioxin
intoxication. Did the final report contain an equivalent
statement? I want to ask questions about it if it did.

A I can't answer that,

Q You don't know?

A No, I don't remember.

Q All right. Doctor, without a specific reference
to it, does the subcommittee of which you are a member
believe that chloracne 1s not a prerequisite to dioxin
,intoxicaﬁioh?'

A It say§ unequivocally under some circumstances.

Q 1Is that the subcommittee's belief?

A That was the opinion of some of the members of tha
subcommittee.

Q Well, that's the‘opinion--well, what I'm asking
you, Doctor, is whether or not’the subcommittee as a whole,
of whichk you are a member--

KA Yes--

Q- --published its view that you cannot state un-

equivocally that chloracne 1s a prerequisite to dioxin
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intoxication,

A I can't tell you whether this appeared in the
final report or not, This is one of the issues that we
spent a great deal of time. So the quarrel was about that
word "unaquivocally.” Under some circumstances it could be
without chloracne. But I'm not sure t@at we have left it
in that form.

Q Well, what about the statement that some ?oft
tissue sarcomas developed in individuals without previous
chloracne. Did you all agree on that statement?

A Yaes.

Q All right. Doctor, and I have a file on soft
tissue sarcomas, I'll get to that later on, but the fact
that Hardell and ofhers have reported that soft tissue
sarcomas can be caused by dioxin exposure; isn't that right,
sir?

A Yes,

Q And your subcommittee, and you as a member of that
subcommitteé, would agreé tbat soft tissue sarcomas have
developéd in people without prior chlorache; isn't that
correct, sir?

A  Yes, Sure,

Q Doctor, doesidt that tell you, sir, you said

earlier that it's Monsanto's view that you can have no bad
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effects from dioxin without chloracne. You can't get a much
worse effect than a soft tissue sarcoma, can you, sir?

A That's correct. But that doesn't mean it's related
to dioxin exposure.

Q Doctor, the soft tissue sarcomas came about, and
I don't want to jump ahead, but came about in people -- it's
a very, very rare type of cancer. It only occurs in point
zero seven percent of the population. Very rare kind of cancer
Doctor; it .happened to people that were exposed to dioxin,
and they didn't get chloracne. Isn't that suggestive to

you as a medical pefson that the dioxin caused this very

rare form of cancer?

A No, sir.

Q it doesﬂ't suggest it to you. All right.

A Can I explain why?

Q If you'd like, sure.

A You've mentioned the Hardell study, that says asso-
clation between exposure to dioxin and soft tissue sarcomas.
You did that twice and camé to the same conclusion, There are
two other studies--three other studies done just exactly lfke
it that did not find soft tissue sarcomas in the same circum-—
stancés. So the Hardell epidemiology study is open to
question because it wasn't found in others. If you can‘'t

find it every time you do it, you can't draw a conclusion
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as to association. To go further than that, in éccupatioual
exposure there's little evidence such as a soft tissue sarcom+
probiem.

Q Dr. Roush, to jump ahead for a moment. It was
point zero seven percent that is the rarity of the soft tiasu#
sarcomas, but soft tissue sarcoma in the chemical industry,
when you take the'DOanf'soft tissue sarcomas and Monsanto
soft tissue sarcomas, fepﬁtable scientists have concluded
that three percent of your workers have soft tissue sarcomas,
two point nine percent, I'm sorry, I exaggerated slightly,
two point nine percent had soft tissue sarcomas. That would
be a factor of seven--seven into--four times higher. Four
times higher rate. ' |

A Yés; si:;

Q Four hundred éercent-greater rate of soft tissue
sarcomas in the chemical industry.

ﬂ A Yes.

Q Of those workers that were exposed to dioxin.
Isn't that suggestive in your own backyard of a connection
between dioxin and soft tissue sarcoma, disregarding Hardell?

A Yes. This statement you just made--

Q Excuse me. Could you answer that question please,
sir., Isn't that evidence of soft tissue sarcoma causation

by dioxin in your own backyard, six?
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A No. Can I finish on that statement?

Q Sure.

A When you reported those are based on seven soft
tissue sarcomas, in the epidemiology studies that have been
done on man, and four of those soft tissue sarcomas have been
discredited by NIOSH as being related to dioxin exposure. So
it isn't all that common in terms of occubation, and it's
common enough without exposure. Four of the cases of soft
tissue sarcoma have been taken out. One or more of those were
taken out because they were diagnosed as being soft tissue
sarcomas, and since they have been diagnosed as other tumors.

Q Doctor, who took them out?

A NIOSH.

Q Do yéu have some documents —--
A Yes, -sir.
0] We'll get to the soft tissue sarcoma. I won't

quarrel with you on that point at this time. All right?
Doctor, in regard to the ability of dioxin to promote, you .had
a meeting just a year ago, February 17 of 1984, did you not,
sir; of your Biohazards Committee?

A We have one every month.

0 All right. Would you mark this.

(Plaintiff's exhibit 1440 was marked for
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identification by the court reporter.)

Q (By Mr. Carr) I'm handing you now what's been
marked plaintiff's exhibit 1440 and ask you if you recognize:
that as the minutes from the Monsantc Blohazards Committee
of February 17, 19847

R MR. HEINEMAN: This was 14407

MR. CARR: Fourteen forty.

' THE WITNESS: Yes, sir.

(Plaintiff's exhibit 1440A was marked for
identification by the court reporter._
Q (By Mr. Carx) Doctor, I haﬁd you no# what's
been marked 1440A aﬁd ask you 1f you recognize that as a
page from thése minutes we've just deseribed. 1'll offer
1440 and 1440A.
MR, HEINEMAN: No objection.
THE COURT: They're both admitted without
objection, Counsel. |
Q (By Mr. Carr) boctor, whaﬁ it comesAto whether -
something 1s a promoter or an initiator, it really doesn't .
make much difference because in the end the result is
going to be the same, 1s it not? That is, more cancers?

A Everything suggests thats right.

Q Yeah, #And so the dispute 5 to whether or not
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2, 3, 7, 8 is an initiator or is initiator and a promoter
is really just kind of an academic dispute that you scientistp
like to engage in, is it not? As far as the eﬁd result 1is
concerned, whether it's an ititiator or promoter, it really
makes no difference. You're going to get more cancer in
either event, aren't you, sir?

A Except for one point. A éromoter, first of4a11 o
initiator is thought to be a carcinogenic response in which
there's no threshold. In other words, the dose ‘goes back to
the one molecule thrée. But the promoter isn't that way.

A prémoter is thought to produce the cancer by stimulating
something after the cell has been initiated. And that
promoter affect is dose related, and there is a threshold
for response for promoters. |

NQ If I uﬁderstand correctly, wﬁat you believe to be
tha casa, one molacﬁle'of an ititiator can cause cancer?

A That's a--

Q But one molecule of a promoter cannot cause an
initiaﬁor'to cause a  cancer?

A That's right.

Q So if it has to have a certain amount to be able
to cause a cancer 1f it's a promoter, whareas if it's only

an initiator it doesn't take a certain amount, one molecule

can do it theoretically?
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A Yeaq alr,

Q All right. And has anybody determined the level

o} dhaey ¥

at wvhich TCDD will promote cancer inm humans?

A o,

Q All right, Then what they’'ve done, and this
study da:i;‘with. and 1°'11 Jiract your attention ?o the
report of Dr. Lovinskas at thic mseting, he reported cﬁa
work being done at the Chamical instlcut.; did ha not, six?

A Teas,

Q@ Now, on this Chemical Institutae, it's been some
time the jury:hadva deposition read of Dr, Hoal
last spring, ; year ago. The Chemical Instituts i3 an
organizetion funded and operated--not operatad by, but
funded by chemical companies, isn't 1t?

A Yes, oir, | _

Q And?ﬂbnlangq is on the board of directors, or
has rep:nsnntﬁtlvns on tha board of directors of that?

A Yes; sir.

Q Andtare you that rnpreaentattva?‘
A 'Bo.ioir.

Q Hhotia?

A Mr, Singsr.

Q All right. And in sny event, Dr. Heal who was
with the Vanderbilt University is now at Chemical Institute,
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and he's the director?

A Yes, sir.

Q And he comes to Monsanto--well, ha was, prior
to becoming a diracfor, he in fact was a member of your
Biohazards Committee, wasn't he, sir?

A  Yes, sir:’ |

Q And he séill feturns to Monsanto from time to
time to give you the benefit of what he has learned in
the Chemical Institute, doesn'f he, sir?

A There is no regular time. He may have been
there once or twice. But he really hasn't been to St.
Louis on a regular Easis since Blohazards.

Q I didn't say on a regular. I really said from

time to time,

A Once or twice in the last four or five years he's
been there.

Q All right. And you discussed with him projects
that you at Monsanto want the Chemical Institute to undef-
take, don't you, sir? |

A Yes.

Q And as a mattef of fact they undertook certain
studies at the request of Monsanto, didn't they, sir?

A The only thing they have done for us, they have

initiated studies on certain chemicals of interest to us.
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Q That's what I've asked you, they have in fact
done that, haven't they?

A More as we give the chemical to them, they
decide what they're going to do on that chemical,.

Q I understand. Doctor, in any event it was
reported by Dr. Levinskas that they had discovered in
thelr investigation as to whether or not TCD is a'completa

carcinogen, that is an initlator and.a promoter or simply

a promoter, they have discovered at least that in the mouse,

while it doesn't induce a2 malignancy, it is a potent
promotar, didn't they?
A Yes, sir.

Q And actually it's ten thousand times more potent

‘than some other chemical substance. What is that other )

substance, that phorbol myristate?

A I don't know, But it's one that they usa as a.
standard for promotion. {MMQ

Q@ This TCD is ten /timee more potent than that
standard?

A  Yes.

Q All right, Now, Doctor, he gﬁaa on to tell you
that they've done--now, this work being done by the crITT,
you sccept that as fact, don't you, sir? You're not

challenging what the chemical industry says is a fact, are

- 15
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you, sir?

A Sometimes. Ve question s lot of things that they
do,

Q You're not challenging what they report as far as

TCD being a potent promoter, ten thousand times more potent

‘than the standard?

A The way I look at that, that's in one model--

Q Excuse me. My question is are you challenging
that,. Dr. Roush? Are you accepting this as fact?

A I don't accept it as fact.

‘Q You don't accept it as a fact. All right. Doctor,
they also reported to your--that point for a moment. Did
you, after this Biohazards Committee, or any other bio-
hazards committee, did you say "look, I don't accept that,
I don't think that's so, I don't think that's a fact, ten |

thousand times more potent: than phorbol myristate2”

A No.

Q Have yéu aver stated that on the record?

A No.

Q Have you ever sald that anywhere?

A No.

Q Is today the first time you’re saying it?

A No. It's a fact, but what the implication of.it--‘
Q Doector, I don't want to confuse you.f I'm simply
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asking you toaaccept as fact that TCDD in this particular circuﬁ-

stance is ten thousand times more potent as a cancer promoter
than phorbol myristate.
A I would say probably so. That's the way I think

about that.

Q All right. Did you even put that down on the recordj

A No.

Q Now, Doctor, the next thing that was reported to
you had to do with the fact that TCDD in human skin cells -;
now, this is not working with animals, it's working with
human skin cells, is it not, sir?

A Yes, sir.

Q And that it was found to have a profound effect
on a skin growth factor; isn't that right, sir?

A Yes.

Q Now, do you accept that report from CIIT that we
used in human skin cells, that TCDD has a profouﬂd effect
on this epidermal growth factor?

A Yes, sir,

Q and, Doctor, that is in humans, right, not talking
about animals?

A Yes,

Q Doctor, the next thing reported by CIIT, on the

immune system. The immune system, Dr. Roush, you will agree
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is extremely important, not just in every day health,

but in the prevention, or the destruction of, or the

curing of cancer by the human's own system., You will agree
to that, will you, Dr. Roush, that the imﬁune system is
important in those aspects that I told you?

A I think it probably is, but I'm not sure it is.

Q Doctor, ién't it accepted by all scientific work-

ers in the field of immunology Fhat'our immune system
protects us_against~cancer that we have the ability in our
body to send out cells to take these perspective carcin-
ogens and do things with them, and destroy them. Isn't it
just about a basic accepted:scientific premise?

A No.

Q It is not?

A What we do know is that if your immune system 1s
severely crippled by taking something so that you don't
reject, if you've got a heart transp}ant, thosé_people who
have their immune system almost destroyed have an increased
incidence'of'cancef. But in the . normal range of people
who've got immunologic abnormality, there's no evidence
on how that's related, whether there's an immune function
in that.

Q@ Doctor, you're talking about, I take it from

the way you've answered, proof positive.
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A Pardon?

Q You're saying there is no proof positive o£ it;
is that what you're saying?

A No. Under some circumstances, I know it's active,
and whether it's a;tive in all types of cancer, with all
immunologic reéponses, that hasn't been established.

Q . Well, Doctor, perhaps my guestion was too broad. 1
wasn't saying that the immune system is that which protects us
against all cancers. I1I'll ask you simply,the immune system. doe
have a significant role in protecting us against carcinogens,
doesn't it, sir?

A Probably, yes.

Q Doctor, this report on the immune system that was

being studied by CIIT found that there was a significant decrea

in the weights, the spleen cellularity, the antibiotic platform|

and cell responses, and the mitogenic responses to T&D lymphaci
mitogens.
A  Yes.,.

G Now, Doctor, I won't get into it with you, the T&D

cells, but we've had that discussed at some length by Dr. Zahou{

they conducted that TCD does have an effect upon the T&D cells;
isn't that correct, sir?

A Yes, at the level of exposure used.

Q Doctor, are you familiar with the results of the

OKT 10.studies for the plaintiffs in ‘this.case?

D

" here last year, and this is evidence from CIIT that in the studies

L42)
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A No.

Q No one has advised you as to what--are you familiar
with any of the health effects claimed by the plaintiffs
in this case?

A  Not enough for me to discuss.

Q All right. Doctor, there was another meeting.

Would you mark this, please.

(Plaintiff's exhibit 1441 was marked for
identification by the court reporter.)

Q Handing you now what's been marked plaintiff's
exhibit 1441 and 1'1ll ask you if you recognize that as the
minutes of your Bichazards Committee for April the 21st,
19837

A Yes, sir.

Q I offer that into evidence if it please the
court.

MR. HEINEMAN: Fourteen forty-ome, your Honorf
THE COURT: Right, 1441,
MR. BEINEMAN: No objection.

THE COURT: Admitted without objection.

(Plaintiff's exhibit 1441A was marked for
identification by the court reporter.)

Q (By Mr. Carr) Doctor, I hand you now what's been

1690
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marked plaintiff's 1441A. Do you recognize that as a page

from those minutes? Do you not, sir?

A

Q

Doctor?

A

Yes, sir,.

MR. CARR: 1 offer to the court 1441A,
THE COURT: Any objections on that page?
MR. HEINEMAN:j No objection, your Honor.

THE COURT: Without objection.

(By Mr. Carr) What's the date of those minutes, -

April 21, '83.

MR. CARR: Fourteen forty-one B, please.

(Plaintiff's exhibit 1441B was marked

for identification by the court reporter,)

Q

(By Mr. Carr) Doctor, you recognize 1441B as

a blow~up of 1441A, do you not, sir?

A

Q

Yes, sir,

I offer to the court 1441B, your Honor.
MR. HEINEMAN: No objection.

THE COURT: Pardon?

MR. HEINEMAN: No objection.

THE COURT: Thank you. It will be admitted

without objection.

Q

(By Mr. Carr) Doctor, the subject of that

161
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"time life of one to ten years, that it has a pronounced cumulatj

- reproduction, hepatic function and immune function; isn't that

meeting had to do with an EPA paper, and a paper from the
Canadian Health Department, did it not, sir?

A Yes, sir.

Q And the point is what they are trying to do was to
develor an acceptable risk level for exposure to TCDD; isn't
that correct, sir?

A Yes, sir.

Q And, Dr. Levinskas points out that it is difficult
to do 1t because TCDD is one of the most toxic man-made -- man-
made organic ch?micals known given in a single dose, that it is

persistent in the environment, and living organisms with a half-
toxicity and has been shown to promote carcinogensis and affect
correct, sir?

A Yes, sir.

Q Doctor, he is talking about, at this point in time,

about human beings, isn't he, sir? what is acceptable risk 1ev£l

for exposure to human beings?

& Yes.

Q Isn't he, sir?

A Yes, sir.

Q And he has reported to your committee that TCDD has

a pronounced cumulative toxicity, didn't he, sir?

A Yes,

162
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Q@ " That means in the human body as it accumulates it
gets more toxic, doesn't it, sir?

A | No. It means with continued exposure you'll get an
effect, It doesn't mean it's building up.

Q Wwhat does cumulative mean, gsir, if it doesn't mean
building ug, accumulate?

A Cumulative can be either with accumulated effect or
accumulation of the chemical, either way. You can't tell which
it is by what's stated here. Cumulative toxicity doesn't mean
cumulative of dioxin.

Q That's what you're talking about is TCDD?

A Yes. But he says cumulative toxicity, not cumulative
dose,

Q Well, what he's sayiny that over a period of time thi
can cause ~— it's a toxic over a long period of time as well
then, is that what he's saying?

A Yes.

Q Well, that even makes it worse, doesn't it, sir?
What he's saying is it's not an acute problem, that it's a
problem because of it's being in there for a long period of
time, one to ten years, it can become toxic then; isn't that
what he's saying then? |

A That's true. But he also says it's also one of the

most acute toxic chemicals in the first statement.

Q I don't think that helps us any, Doctor, If it's

163
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one of the most acute toxic substances, and it's also one
of the most acute substances on a chronic or cumulative
basis, that makes it doubly bad, doesn't 1it?

A This 1s based on animal data. That's correct.

Q He's talking about human beings, he's not talking

about animals, -

A He's talking about extrapolating from animals to
man,

Q That's exactly what he's doing.

A That's right.

Q He's saying it's been shown to promote cancer.
He's talking about humans.

A No, he isn't,

Q Six? |

A No, he isn't,

Q Doctor, 1 thought you just agread that he was
talking about what is exposure to TCDD in the human body.

A Yes,

Q In the human being.

A BRe's basing--

Q He's basing his judgment on what has happened to
animsls,

A Yes, .-sir.’

Q But it's his judgment that based upon what is

LU
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happening to animals, it is a risk to human beings becausa
of what it can be to animals —-

A Yes,

Q@ It may do that to human beings. That's what
animal studies are all about.

A That's right,

Q@ He's also saying th;t it affects the reproduction,
the hepatlic function and the immune function. Again
that's a iot more than chloracne, isn't it, Dr. Roush?

A Yes, L

Q Dr. Roush, it is Monganto's view, notwithstanding
what's been reported to tﬁe--back up a little bit, WVas itL
ever contemplated that'what_was going to be said in the
Biohazards Committee meetings would ever be made.public?

A No. No, these were internal minutes so that the
committee can refer back to them on subsequent times.

Q- I understand. I understand perfasctly what you
are saying. You can be more forthcoming and frank and
honest in the minutes of a meeting that you think won't
be made pﬁblic than you would be in a document that you
would think that would be made public; is that correct,

Dr. Roush? |
A I think you have to be more careful in the

precisenass of your worde, at least.
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Q@ Well, you all, wvhen you ware saying these things,

you didn’t expact that it would be read in court eomeda&,
did you, Doctor?

A No, sir.

Q Al11 right., And Doctor, this does not support

your position, your public--your publicly pronounced

position, Dr: Roush, or Monsanto that the only thing that

you can get wrong with you from dioxin exposure is chlor-
acné&? It doesn't support that, does it, sir?
A It doesn't quarrel with it.

. Q@ Doctor, it says here that you can get cancer,

it affects reproduction, it affects hepatic function,

it affects.the immune function, Now that's one hell of
a lot more than chloracne, isn't it, sir?

A ‘Yas, but thisg 18 in a rat,.

Q@ I'm eciry?

A This is in a rat, -

Q But wa just established that your toxicologist

extrapolated that £o human beings, aﬁd that he believed

that it represents a risk to human beings, didn't we just
establish that, Dr. Roush? |
A Yes.
Q Ye2s. Doctor, he goes on to say things that we've

discussed earlier with other witnesses about how {t persists
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in subsurfaée soil, how it volatilized under sope ¢:ondi.i;ii.cms;1
and though it has a relatively low vapor pressﬁre, and
that so0il bacteria doesn't affect it. Does he say that,
sir?

A Yes.

Q And, Doctor, that again is consistent with a
view that if somebody is living on and walking over soil
that has TCD in it that they may well be exposed and be

taking . 1in that vapor; isn't that correct, sir?
A Albeit small.
Q I'm sorry?
A But it's vaery small.

7} The answer to my question is yes, that'’s true,
but it's small? - | |

A Yas,

Q Doctoxr, he goes on to point out that it is
extraordinarily difficult to extrapolate these toxicities
to man simply because the sensitivity of man to dioxin is
not yat known, doesn't ha, sir? |

A Yes,

Q And, Doctor, he goea'on to talk about how the
estimating--the variation in estimating no-effect levels,
specles sensitivity to acute and chronic intake, skin

intake- and the absorption from the gut would lead to a

1 167
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variation of thirty thousand fold in estimating Tilsk to man.

A Yes; sir. |

Q Now, that shows indeed that the difficult problem
of predicting what's going to Lappen in each human being,
doesn't it. sir? - |

A Yes. _

Q Beecause wer know that just as animals differ from
man, individuals differ from one another as to how they
resist cancer, how they can rasist diseases, how they
resist infections. We know that :oo; don't we, sir?

A Yes. ’ |

Q One person not with the same strong genetic
background that another might have might be one that's
more susceptible to disease, a person, an eldarly person
in a nursing home, or a hospital more susceptible to
disease, might be more susceptible to the .risks‘of TCDD,
would he not, sir?

A Yes.

-

Q Doctor, the conclusion that was reached by your

committea after Dr. Levinskas reported these things is that |

it was impossible to determine what is a safe leval of
dioxin.
A That's right.

'Q  And that is still true today, is it not, sir?"
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A CDC came out with a position--

Q Excuse me, Dr. Roush. You have a committee made
of prastigious men, Duke University, New York University,
University of Pittsburg, and yourself, and that comrittee
said that it's presently impossible to determine what 1s
; safa lavel of dioxin, did it not, sir?

A Yes,

Q And that is still presently that committeo's
view, is it not, sir?

A I can't answer that question. Probably yes.

Q Have you seen any committee maet}ng bulletins,
memos, statements in which they say now they can detesrmina
what is a safe level of dioxin, or 1s this the last pro-
nouhcament of the committee on the point?

A. This is the last time we've discussed it with them

Q All right.

THE COURT: Gentlemen, could I see you up at tha
bench for a minute, please.

MR. CARR: Your Honor, I know what you're going
to do, I forgot one thing.

Q" (By Mr. Carr) The Crump extrapolation, Crump by
the way, isn't he one of the experts that’s going to be
called in this case?

A I don’t think so.
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Q@ He may not be. I may be confusing him. He is

a risk assessor, is he not? He assesses risks?

A He's one who worked out one of the models for
testing of risks,

Q All right. He said that in his judgment from
this extrapolation that it's one tenth of & pinimum ex—
posure, calculated from ohe part per billion in soil,
isn't it, sir?

A Yes,

Q What he's saying, what's a tenth of a billion?
It's not & trillion,

A No., It's one. i, ten billion.

Q One tenth of a billion is some fraction theracof,

What he's saying there is the risk lavel, the minimum

-exposure is from an even smaller amount than ona part per

billion in soil, isn't ha, sir?
A Yes,
Q One tenth of one billion, All right, That's .

all I wanted to point-out.

(This colloquy was héld at the bench out of
the hearing of tha jury.)
THE COURT: 1Is there anything that we have to

do in chambers?

170



)

FERGAD CO., BAYONNT, R, DIOU2 1M )t 4B

10

- 11

12
13
14
_lS
16
17

18

19

21

22

*23

24

MR. HEINEMAN: Not that I'm aware of.

THE COURT: Fine. Then we'll break than until
Monday.

(At this point colloquy was held back in the
haaring of the jury.)

THE COURT: All right. Ladies and gentlemen,
it's a pretty afternoon and it's Friday, so we're going
to bresk at this time. We will start again Monday motrning
at nine-thirty. I would remind all of you on any ovarnight
break, including the week-end break, that you're not to
discuss this matter among yourselves, with anyone outside
the jury panel, or as }et form any opinions or conclusions
about the matters on trial, I'd also remind you that you
are not to read, ;r listen or watch anything about this
case, in particular, or subject matter in general imn any
of the media, print or electronic. Thank you for your
attention and patience this week, We'll see you Monday.

Court is adjourmed.

(End of day 5-31-85)
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STATE OF ILLINOIS )
COUNTY OF ST. CLAIR ;

I, KATHLEEN W. BRUNSMANN, CSR, RPR, Official
Court Reporter in and for the Twentieth Judicial Circuit,
do hereby certify that the foregoing transcript of
proceedings 1s a true and acéurate racord of the pro-
ceedings had in the case of: Frances E. Kemner, et al
v. Monsanto Company, casa number 80-L-970 had on the
31st day of May, 1985. These proceedings had before the
Honorable Richard P. Goldenhersh, Judga.

Dated this day of June, 19835.

Kathleen W. Brumsmann, CSR, RPR
0fficial Court Reporter
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STATE OF ILLINOIS )
COUﬁTY OF ST. CLAIR ;

I, KATHLEEN W. BRUNSMANN, CSR, RPR, Official
Court Reporter in and for the Twentieth Judiclal Circuit,
do hereby certify that the foregoing transcript of
proceedings is a trua and accurate record of the pro-
caedings had in the case of: Frances E. Kemner, et al

v, Monsanto Company, case number 80-L-970 had on the

31st day of May, 1985. These proceedings had before the

Honorabla Richard P, Goldenhersh, Judge.
Dated this 2 7§\day of June, 1985,

EN W. BRUNSMANN, CSR, RER
OFFICIAL COURT REPORTER
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STATE OF ILLINOIS )

)
COUNTY OF ST, CLAIR )

I, HONORABLE RICHARD P, GOLDENHERSH, Circuit Judge
in and for the Twentieth Judicial Circuit, do hereby certify
that the foregoing transcript of proceedings is a true and
accurate record of the proceedings had in the case of:.
Frances E. Kemner, et al v. Monsanto Company, case number
80-L-970 had on the 313;: day of May, 1985,

Dated this day of June, 1985.
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