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APPENDIX—Continued

If yes, list such individual:

I hereby swear (or affirm), under penalties of perjury that the fore-
going information is true and accurate to the best of my knowledge,
information and belief. I further understand that this affidavit is
executed as a condition for supplying Mississippi State-owned textbooks
to the above named private school, and that full and accurate answers
are required by order of the United States District Court for the
Northern District of Mississippi dated Julv 25, 1973. in civil action
No. WC 70-53-K, styled Norwood, et al. v. Harrison, et al, on the

docket of the court.
This, . day of

Sworn and subscribed to
before me this day
of , 19

Notary Public

My Commission Expires:

(SEAL)

197

Title:

( Name of School)

The VENZIE CORPORATION, and F. M.
' Venzie & Company, Inc.
V.

UNITED  STATES MINERAL DPPROD-
UCTS COMPANY, INC,, and William
Armstrong & Sons, Inc.

Civ. A. No. 71-123.

United States District Court,

12, D. Pennsylvania.

July 31, 1971

Antitrust action against manuftac-
turer of nonasbestos fireproofing spray
and its licensee alleging violations of
Sherman Anti-Trust Act. The District

Court, Higginbotham. J.. held that
evidence did not .establish that manufac-
turer and licensce emploved unlawrtul
tving arrangements or that there had
been illegal territorial division of mar-
kets and did not establish that manufac-
turer and licensee had engaged in con-
certed refusal to deal with plaintirfs.
Order accordingly.

1. Monopolies C328(7.5)

Evidence, in antitrust  action
against manufacturer ol nonasbestos
fireproofing spray and iz< licensee allog-
ing violutions of Shermas Antitrust Act,
did not establish that e ccafacturer and
licensee  emploved  unla o1l tving ar-
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rangements and that there had been an
illegal territorial division of markets and
the imposition of anticompetitive resale
restrictions. Sherman Anti-Trust Act,
§§ 1, 2 as amended 15 U.S.C.A. §§ 1, 2.

2. Monopolies <=28(7.4)

Evidence, in antitrust action
against manufacturer of nonasbestos
fireproofing spray and its licensee alleg-
ing violation of Sherman Anti-Trust
Act, did not establish that manufacturer
and licensee which were actuated by in-
dependent grounds for refusing to sell
nonasbestos fireproofing spray to plain-
tiff corporations engaged in concerted
refusal to deal with plaintiffs which
were engaged in performing fireprooi-
ing work so as to render manutacturer
and licensee liable for treble damayges.
Sherman Ant-Trust Act, §§ 1, 2 us
amended 15 U.3.C.A. §§ 1,2

3. Monopolies 28(9)

Even if there was some concertud
activity by manuracturer of nonuasbiestos
fireproofing spray and its licensee not
to sell such fireproofing spray to corpo-
rations engaged in performing Iire-
proofing work in city, where neither the
purpose nor the effect of the conduct
was so pernicious and anticompetitive as
to result in an unreasonable restraint of
trade, manufacturer and licensee were
not liable for treble damages under anti-
trust laws. Sherman Anti-Trust Act, 3§
1,2 as'amended 15 U.S.C.A. §§ 1, 2.

4. Monopolies <=28(7.1)

In an antitrust action, plaintitf has
burden of coming forward with substan-
tial evidence establishing f{ormation or
nature of unlawful agreement rather
than resting on mere suspicion or con-
jecture.

3. Monopolics C328(7.3)

Parallel business behavior in and or
itself or i« similar pattern of conduct
does not automatically compel, or conclu-
sively warrant, a finding of a conspiracy
or concerted action or other Hability un-
der the Sherman Anti-Trust Act: Sher-
man Anti-Trust Act, § 1 as amended 15
U.S.CAl L.

6. Monopolies 12(1.11H

Group boycott or concerted refusalz
to deal create a per se liabiiity "inder
titrust laws because restraints intr:=si-
cally are so unduly restrictive and sne:-
competitive,

7. Monopoilies €=12(1.3)

In determining what is the ‘‘reije-
vant market” for purposes of determin-
ing if there has heen a wviotation ¢
Sherman Anti-Trust Act cronmipitins
monopolization of trade, factors o =
considered are the cross eiasticity ol ine
demand, similarity of price, agaotavitity
of product, uses 1o whicn proauct 1s sut
and its generai characteristics. Rer-
man Anti-Trust Act, § 2 as amenaea 13
TCS.C.A 3 2,

8. Monopoulies <12(1.3)
In ddetermiining whether manuiac-
er of nonasbestos [Ireproofing spray
1S llcensee violated Snerman Anti-
GSt ACT proniLiting monopuiizatlicn of
trade, relevant product atarset encem-
rassed all struciural steel fireproofing
nroducts wund Lot mierely  nonasues

Tireproofing products. where plainiis
corporations couid huve utilized asbesto
hearing fircpreofing spray and thzre
was available on the market a number cf
nonasbestos products which could hzwve
been used ror structural steel fireprcoi-
ing performed by plaintiffs. Sherman
Anti-Trust Act, § 2 as amended 15 T .8,
C.A. ¢ 2

9. Monopolies SR17(2.1)

Where refusal to deal is unaccompa-
nicd by anticompetitive objectives such
as price fixing, territorial division of
markets, and attempt at monopolization
or group boveotts, a small merchant
chould Le able frecly to engage in a pri-
vite enterprise as he sees fit and prorer.
10, Monopolies C=28(8)

Relusal, in antitrust action apainst
manutacturcr of nonasbestos firepreor-
ing sprav and its licensee alleging vicia-
tions of Sherman Act prohibiting —n.
nopolization of trade, to give interr:--a-
tory that relevant market includee il
nonushestos structural fireproo ...
products was not error, where three (-
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terroratories wiven relating to relevant
market were adequate.
11. Monopolies C=17(2.1)

If there is per se liability under
Sherman Act because of concerted refus-
al to deal. reasonableness of defendants’
activities is irrelevant.

12. Monopolies ¢=28(7.5)

Record in antitrust action alleging
violation of Sherman Anti-Trust Act
prohibiting monopolization of trade es-
tablished that evidence presented by
plaintiffs regarding extent of their dam-
age was sufficient to support jury’s ver-
dict. Sherman Anti-Trust Act, § 2 as
amended 15 U.S.C.A. § 2.

Peter Hearn and Murray 3. Levin,
Pepper, Hamilton & Scheetz, Philadel-
phia, Pa., for plaintiffs.

Morris R. Brooke, Drinke, Biddle &
Reath, Philadelphia, Pa., for United
States Mineral Products Co., Inec.

Benjamin M. Quigg, Jr., Morgan,
Lewis & Bockius, Philadelphia, Pa.. for
William Armstrong & Sons. Inc.

OPINION
HIGGINBOTHAM, District Judge.

I

INTRODUCTION
The plaintiffs, the Venzie Corporation
(*Venzie") and F. M. Venzie Company,
Ine. (“FMV™), instituted this antitrust

b.15 U8, §F‘l provides in relevant pare:
“Fvery coutract, combination in the form
of trust or otherwise, or conspiraey, in re-
straint of rrade or comnrerce smong the
~woveral States, or with' foreign nations, s
declared to be ilegal . 07

2. 10 ULS.CL § 2 sptes:

“[ivery person who shall menopolize, or at-
rempt  to monopolize, or combine or con-
spire with any other person or persons, (o
monopolize any part of the trade or com-
meree amonz the several Ntateso or with
foreign nations, ~hall be deemed guilty of
a4 misdemenanor, aul, ot convietion thereof,
shudl be punistud by fine not exceeding
fifty thousamd dollars, or by imprisenment
pot eseesding one veir, or by both said
panishuuents, in the diseretion of  the
vonrt,”’

action against the Jdefendants, United
States Mineral Products Comrprany, Inc.
(“USMP™) and William Armstrone &
Sons, Inc. (“Armstrong’), for certain
purported violations of Sections 1 and 2
of the Sherman Act. as amended, 15 U.
S.C. §§ 1' and 2* Among the pro-
scribed conduct the Complaint alleged
that defendants had (1) conspired to
monopolize or attempt to monopolize the
relevant product market of asbestos-iree
spray fireproofing materials in the Phil-
adelphia vicinity; (2) that defendants
had employed unlawful tying arrange-
ments; t3) there had been illegal terri-
torial division of markets and the impo-
sition of anti-competitive resale restric-
tions: and (4) the defendants had en-
saged in a concerted rerusal to deal.

711 This matter was duly tried to a
jury, whereupon at the conciusion ol the
presentation of the piaintiffs’ evidence
both derendants moved Ior directed ver-
dicts in accordence with  red .R.Civ.P.
50(a)rd The Court ruled that on the ev-
idence adduced vy the plaintiffs they
nad  failed o extablish o prima facie
case regarding the wyving arrangements
and the territorial division of markets.
The Court determined {urther that as-
suming aryiendo that either defendant
unilaterally possessed monopoly power
over the asbestos-free spray fireproofing
materiais the plaintiffs clearly had not
demonstrated that there veas “the willful
acquisition or maintenance of that pow-
er as distinguished from growth or de-

3. FellRCIe P, 00 remdds i pertinent part @

") Motion for Directed Verdict: When
Made: Erffeet, A party who movex for a
directed  verdiet at the elose of the evi-
depiee offered by an opponent may  offer
evidenes in the event that the motion ix
ot granted, without havimgs reserved the
richt so to do and to the same extent as
it the motion Lad nor made made, A\ mo-
tion for o directed verdiet which is not
sranted is onot oo waiver of trinl by jury
even thoush all parties to the aetion have
moved fop direeted verdictse A monon for
a direeted verdier shall state the <peeifie
sronnds therefor, Ihe order of the court

vranting i motion Tor a directed v s
effective withont any atssent of the ory,”
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velopment as a consequence of a superi-
or product, business acumen, or historic
accident” in contravention of United
States v. Grinnell Corp., 384 U.S. 563.
570-5371. 86 S.Ct. 1698, 1704, 16 L.Ed.2d
778 (1968). JMoreover, insofar as the
plaintiffs were arguing that where
USMP or Armstrong separately and
without agreement refused to deal with
the plaintiffs. the Court additionally
held that such unilateral refusals to deal
were not per se violations of Section 1
of the Sherman Act and defendants
were entitled to directed verdicts.

The Court reserved its judgment on
the conspiracy issues, namely, whether
there was a conspiracy to monopolize, a
conspiracy to attempt 1o monopoiize or a
conspiracy to reruse to deal. Upon com-
pletion of the defencdants’ evidence, ue-
fendants renewed their motions ror di-
rected verdicts. In a Memorandum
Opinion dictated from the Bench the
Court noted that the trial record prepon-
derated in favor of finding as a matter
of law that the relevant product market
included all structural steel fireprooring
materials rather than solely non-asbestos
fireproofing spray products and that
plaintiffs had not met their burden of
proof in establishing that USMP’s new
product was any significant portion of
the total structural fireproofing market.
The Court also declared that the plain-
tiffs had not shown that there was any

& Fed R.Civ.. 50 states in relevant part:

“(b) Motion for Judgment Notwitlsrand-
ing the Verdict. Whenever a4 motion for «t
directed “verdict made at the close of all
the evidence is denied or for any reason is
nat granted, the court is deemed to have
submitted the netion to the jury subject 1o
a Dater shetermination of  the legal quess
tions  raised by the motion,  Not o Jater
than 10 duys after entry of  judiment, «
party whe hax toved for o direeted vers
dict may nove to bave the serdiet and any
Judgment eutered thereon set aside ad to
bave judizaent entered in weordanes with
his motion for i directed vendict: or if o
verdict wias not petirned sneh parey, withs

anti-competitive motive or ofcct rein-

tive to the defendants’ conduct soward
the plaintiffs in refusine to denl.

Court deemed it feasible to submit the
conspiracy and relevant product issues
to the jury, since such a procedure
would require only an additional two or
three days of trial time and could possi-
bly obviate a second trial encomnassing
maybe five or six weeks should an annel-
late Court disagree with its ruhnes.
Upon submission of the case to the iury,
the jury's answers to speciaiiv prepared
interrogatories conciuded that the reie-
vant product market snould be Himited
to oanly non-aspestos spray lireprooting
rrodncts and that the defenaants nad
rarticinated in a concerted rerusal to
deal with the piantifts. The jury how-
ever determined that the defendants nad
nnt conspired 10 Monopoilze ot conspired
to attemipt Lo nlonoupotize ine relevant
nroduet market. Treuling the damages
awarded the plaintiifs, the verdict was
recorded in the amount ui S550.402.

The defendunts have now moved the
Court for judument n. o. v, pursuant to
Fed.R.Civ.P. Sutin#* or in the alterna-
tive for a new trial, and the plaintiffs
have petitioned the Court ror the assess-
ment of reasonable counsel fees in the
amount of 100000 in uccordance with
Section 4 of the Clayton Act, 135 U.§.C. §

i 10 adavs arter the jury has been ddis-
chiarged, tay move for judzment in ae-
cordance with his motion for n directed
verdict, .\ motion Tor a new trial may he
Joined with  this motion, or a new rrinl
iy be praved for in the alternative,  If a
verdiet was returned the conrt tay allow
the judemient to stand or mav reopen the
Judament and either orvder a0 new trial or
dirver the entry of judgment as if the re-
gutested werdier hond beeen direeted, BT
verdier wis returped the court rany direet
the entry of hebanent ax if the requested
verdiet ol been directed or may order
new trial”
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155 For reasons hereinafter appearing,
the defendants’ motions for judgment n.
o. v. are Granted. ‘

II.

HISTORY OF THE CASE.

On a motion for directed verdict or
judgment n. o. v. the Court is obligated
to view the entire record in a light most
favorable to the party opposing the mo-
tion, extending to the plaintiff the bene-
fit of every inference which can be rea-
sonably drawn from the evidence. The
Court is appropriately cautioned that it
does not undertake to appraise the
weight or the credibility of the evidence
presented in the case. See, ¢. g., Brady
v. Southern Ry. Co.. 320 U.S. 470, 479-
480, 64 3.Ct. 232, 234, 83 L.Ed. 259
(1943); Woods v. National Life and Ac-
cident Insurance Company, 347 F.2d Tuv,
768 (3d Cir. 1y63); Independent Irun
Works. Inc. v. United States Steel Corp,,
322 F.2d 656, vol (uth Cir, 1963, Del-
aware Valley Marine Supply Cu.
American Tobacco Co,, 207 F.2d 199, 2.2
(3rd Cir. 10613, cert, denied, 50 U3,
839, 22 S.Ct. 867, T L.Ed.2d 843 1862y
Schad v. Twenticth Centurv-fFox [Film
Corp., 126 F.2d 991, 993 3rd C(ir.
1943); John=on v. J. II. Yost Lumbtcer
Co., 117 F.2d 53, 57 (8th Cir. 1041,
McGlinchey v. Baker. 356 F.Supp. 1154,
1136 (E.D.Pa.1973), and Paletsky v.
Farrell, 3¢ F.R.D. 467, 469 «M.D.Pa.
1972).

A brief recitation of the pertinent
facts will he of aid in analyzing and un-
derstanding the case at bar. i

Plaintiffs Venzie and FMV and de-
fendant Armstrong are all engaged as
apblicators in the lathing, plastering and
structural fireproofing business.  De-
fendant USMP, on the other hand, i1s not
an applicator but rather manufactures,
sells and distributes fireproofing materi-

3. 15 UNC 810 provides
SAny persan who shall be injured o Lis
business or property by reason of  anye
thing forbidden in the antitrust laws may
st therefor in oany alistoet court of  the
United States i the district in which the

als, including a non-asbestos firerrcotf-
ing spray called Cafco Blaze-3hield
DC/F. the product which the defendants
refused to muke avaiiable to the rlain-
tiffs and thus precinitated this litiga-
tion.

The background events of this case
first unfold on October 2, 1969 when the
Turner Construction Company (‘“Turn-
er’”) awarded FMV the contract to do \(\0\"
the structural rireprooring work on the Y
Philadeiphia Eleetric Company building Nt
at 2001 Market Street in Philadeiphia7
t"PE™, FMV's selection for the proj-
eCl Wus based on 1ts tendering the low-
est bid of 3110,000. Several weeks later 'S
‘Turner wwarded a second contract to X
Vienzie for it to perform ail the structur- .
al [ireprooling work on the Fidelity Mu-. v
tual Girard Trust Building at 15th and /
South  enn  Jquare in  Philadeiphia s
“FGT. Inothe Fall of 1969 these two
projuects probavly represented the largest
~truetiral freprooling jobs in the Clity
¢ Philadelphia and nad bLeen competi-
tively sougnt aiter by practitioners of
the trade. Armstrona, lixe oiher compa-
nies, had bid on Loth of these jobs, oniy
o he rejected hecause it did not submit
the lowest bid.

Contempuraiicous with these events,
several <covernmental agencies—ihe
Pennsylvania Department of Environ-
mental  Resources,  Air  Management
Services of Philadelphia (“AMS™Y. und
the Occupational & Radiological Health
Seetion of Philadelphia—were conduct-
ing investigations relative to the health
hazards arising out of the utilization of
spray ireproofing materials containing
ashestos. There was a growing concern
amonyg governmental officials that un-
less asbestos-bearing spray fireproofing

pProducts were properly contained, seri- |
ous eeological and health risks could ve- i
snlt,

defendaat vesides o is found or Las oan

PPN ey M AN

wcent, without  respect ty the amovn:  in
cotitroversy,  and  shall recover thre. 7okl
the alamages by b astained,  and cne

cost ool s, bnelading a0 reasonable trore

ney's fee
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Since -an asbestos-containing fire- and 17, 1970 for its continued Tailure to 21
proofing material would be used by contain the spray firepreoring mate- 21
FMV, the Turner-FMV fireproofing rials.$ le"
contract for the PE building required On June 23, 1970 spraving operations f‘\_
FMV to enclose completely all areas to  had reached the tenth flear of ths FQ n
be spray fireproofed with tarpaulins so  hujlding. Due. to Venzie's eontinuine p'e
that asbestos-bearing dust and flakes fajlure to contain the asbestos-bearing v
from the fireproofing spray would mot spray the Philadelphia District Attorney py
become air-borne beyond the building jnitiated a criminal action against Ven- ! lc
lines. FMV was furthermore required e resulting in a suspension of the ' i}
to clean up all deposits of fireproofing work on the FG project rending resolu- ‘
material after each floor of the building tion of the legai questions. =Spravine te
was completed. The Turner-Venzie fire-  aperations were simuitaneousiv stonped
proofing contract for the FG building 4t the PE job as Turner and MV ¢
contained similar provisions with re- awaited the outcome of Venzie's iewal W
spect to enclosures and cleaning; how- ({ifficulties with the City. te
ever, special du§t, conn_'olA gquipmcnt Even thouwrh Venzie haa oricmaily ta,
would al.:;o be needed to DUNIMIZE LA 8¢ o hmirrnd o bid to Turner expressiv 3
cumulation of dust 0{1 tae CUI.]'\:“'U,CUU“' arreemnye 0 oa luv’) containmMment ol tnhe ti\
In addition to the a_xore_emem‘xoncu' CON- cnpav fireprovting matertu for a iump £
tractual terms, the City issued to \cn_'/.lc <im. Venzie wis DOW able to renesotiate ‘
and FMV permits for spray iircprouxmg the contract with Turner wnereoy 3en- ;‘
the FG and PE buildings on the COHUIE s would be reimbursed tor costs and E
tion that thcre bc__lt.)O'é CORLAMIMERL 0L iditionaily jroviced « ice oi L0 for rr
the spray lireproofing muterials. evernead wnd 30 prefit. A simtar al- P
Notwithstanding the contractuil obil-  feration was reacnied belwesn  Torner I
gations and the commitments made O nd MV with 1075 Leine alowed Tor t:
the City, the plaintirfs did not adhere 10 gvernend wod proiiz, b'
their promises. Numerous citations On Juiy 21, ricaded nolo E
were issued against FMV and Venzic 0 imidere o =il charges t
for violating the City's Air ?0“““09 brousnt wxain.t iU by the IIswrict Attor- a
Code in failing to contain the fireproof- .5 Orfice wnd paid a fine of 3759.00. s
ing materials within the building con- 1, Opier was entered Ly the Common b
fines. The City of Philadelphia in.stitut- Pleas Court Judwe permitting Venzie to t
3 ed an equity action against Venzie and . hiinue applyving an usbestos-bearing |8
Turner on March 20, 1970 relative to the  i1o1100rine material on the FG build. I
FG job to compel total containment of j,..° The Order however ‘ncluded the {
the spray fireproofing materials as had  f|jowing proviso: " N
P been pr(:viogsly agreed upon when the “hIremcdiately upon approval for use <1
-spray permit had been gmm?‘? by the in accordance with the standards sct i
. City. On april 2, 1970 a bnpulatxon‘ forth under the Philadelphia  Fire a
was entered and apprtz\'ed by a Ju(.ige ot Code of a non-asbestos fireproofing .
the. Commqn .Plcns Court of ?hl]fuld' material, such material shall be used
phia, committing ’I‘t}l‘)l@l‘ and Venzie to for future Tireproofing in place of as- r
have complete containment of the «pray bestos-bearing material.” !
fireproofing material used at the con- ki
struction sites. Despite the execution of  On August 23, 1970, upon representation c
this Stipulation, Venzie reccived addi-  to the Court that Venzic could apply and I
tional citations on April 30, June 9, 11 fully contain an asbestos-hearing materi- t
6. Althouzh  these enforeement etions were to by Venzie on April 2 1970, FMV bl
directed  primarily Guinst Venzie saul o the abso received chtions for vielating  the 7
FG project, Turner required FMV to comply City's Adr Pollution Code but theee had been

wWith the terms of the eonsent decree agreed e Conrt proceedings brought noainst i,
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al in accordance with the Order of July
21, 1970. the foregoing proviso was de-
leted. thus enabling an asbestos spray
fireproofing product to be used indefi-
nitely on the FG project. During this
period of time two other contractors
were able to secure similar Court de-
crees whereby under conditions calling
for complete containment and adequate
clean-up procedures, they could complete
the firenroofing work utilizing an asbes-
tos-bearing fireproofing sprav.

Thoeuehn there were swift legal ramiri-
cations for any rireproofing appilcator
Wwho undertook 1o sprayv an asbestos-con-
taining product without adequate con-
tainment, auring the reievant period in
giestion there was never anv Court ur-
der, local or state regulation vanning en-
tirelv tne use ol an asbestos-tearing
fireprooring spray il it were properiy
contained. In ract, in a report prepared
by the Philadelphia  Department  of
Health Ad Hoc Committee on iZuviron-
mental and  Qccupational  Hasards ol
Spray Asbestos Fibers, dated Atsigust 51,
1970, it specifically recommended that
the sprayving of asbestos material in
building construction within the City or
Philadelphia should not be prohibited un-
til “three months subsequent to (1) the
adoption of the regulation, or (2) at
such earlier date on which approved as-
bestos-free sprav fireproofing =substi-
tutes are commercially available from at
least two manufacturers.” Repulations
prohibiting the use of ashestos in fire-
proofing materials did not wo into «ffect

until July 18, 1971, but by Nove SO

1970 two ashestos-free spray. fireproot- -

ing substitutes were commercially avail-
aole.

The Philadelphia Building Code's fire
retardation standards  required fire-
proofing products to have attained 1
hour c¢olumn, 4 hour beam and i} hour
deck  ratings  from  the Underwriters
Laboratories, Ine. (YULI™).  In addi-
tion, a non-ashestos fireproofinge spray
product had to be approved by the De-

7. D othee early 1000°s MY had not yet heen
inearporited, Howart Venze, who dater
wirs atfiliated witlh FMV) was one ol the

N [

partment of Licenses and Inspections of
the City of Philadelphia (“DLI" and by
AMS of the Philadelphia Health Depart-
ment.

ziven that overview, nne must also in-
terweave and hichlizht the salient facts
relating to USMP and Armstrong.

In late March of 1970 USMP gained
approval from ULI for one of its prod-
ucts recently introduced on the market.
Thouch there were szeveral aspestos-
Poarine ospray  rireprooling  materials
ceneraily oavinlable  commerenuiy.  this
rroduct, Carco Blaze-Shield DC/F
CcDEEF™Y, was the 1Irst non-asoestos
sprav rireprooling product to nave re-
cetved ULL approval in tne Phictaeiphia
area, DO, I, however, nad not at that
time been recownized vy DLI or AMS.

Kince at least February 1ved, Arm-
strone hias been a licensed appiicator of
USMP and was thereby entitled to pur-
chase from USLIP un accoustical tile
nroduct, Calco Sound->iieid o5, and its
fireprooling products, inciuding Carfco
Blaze-shieid, o forerunner of  Cafco
Bluze-shield UC, 7. The ayreements
formaiizing this arrangement “were non-
exclusive in their wording., Thougzh geo-
grapnically the license agreements dis-
closed that Armstrong would operate in
Philadeiphia and the surrounding coun-
ties, Armstrong was not expressly pre-
vented Irom bidding on and accepting
work outside of this catchment area.
Nor did the license agreements explicitly
preclude Armstrong from using products
of other manufacturers, though implicit-
ly USMP had agreed to fulfill all the
fireproofing needs of Armstrong.

It so happened that in the spring and
summer of 1970 Armstrong wus the only
licensed applicator of USMP in the Phil-
adelphia vicinity, Ironically, in the ear-
Iy 1060°s USMP had a license ayrreement
with Venzie hut USMP terminated this
agreement when Venzie misapplicd Caf-
vo Blaze-shicld by refusing to wnply the
material ay thickly as USMUP -hought
necessary for adequate fire protection.?

Venzie hrothers operating the V. Y ST
ration as i then existed,
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Thus since that time USMP had not sold
Venzie any of its fireproofing products,
though it has sold Venzie some of its ac-
coustical tile product. Cafco Sound-
Shield 83.

Around early July 1970 in the wake of
Turner’s and Venzie's increasing legal
troubles with the City and the technical
difficulties # encountered in containing
100¢z an asbestos-bearing spray fire-
proofing product, and furthermore due
to the construction delavs attendant to
these events, Turner decided that it
wanted to complete the FG and PE proj-
ects with a non-asbestos spray.

The record in this case is uncontro-
verted that the rirst instance anyone as-
sociated with the plaintiirs attempted to
purchase DC/F from USMP was on July
6, 1970 when Clyde Marshall ("Mar-
shall”) of Turner cailed Harry Gropp
(“Gropp”), the Sales DManager ivr
USMP, and sought to buy DU,/T iur
Turner or the piainuiirs. Gropp's re-
sponse was “No.” As reported at the
trial:

“Q. Now getting to your conversu-
tion, Mr. Marshall, with Mr. Gropp of
United States Mineral Products Com-
pany on July 6th, did vou ask JMr.
Gropp specifically whether or not he
would sell Cafco DC/F for the Phila-
delphia Electric job to be applied by
F. M. Venzie & Company?

“A. You are going back three
years. I asked him—1I told him that
we had two jobs that nceded non-as-
bestos material. I asked him would
he sell it to the subcentractors that
were working on these jobs or to
Turner.

8. The nsbhestos-hearing emissions into the wir
conld have been more efficiently containeld if
the exterior walls of the building had been
first erected, hut Turner decided it did not
want to that  appronel and
quently relied primarily upon the use of tar-
mitlins,

follow vt
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“Q. Andwhat éid he answer?

“A. No.

“Q. He =aid rizht then and there
that he would not s2il it?

"A. To my recoliection. that was

his answer.”

During the same telephone conversa-
tion of July 6th Group however re-
ferred Marshall to Harrv Schneider
t*Schnerder™ ¥ who was aifiliatea with
USAMDP. JMarsnail was rurther advised
that USMP had a franchised aoplicator
in DPhiladeiphia. In a ietter dated the
<ame day, gropp wrote to Marsnail. d:s-
cussing DOV EF and again directing nim
to Nchnewder,  When  Marsnail  caiied
Schnetder on August 4th, ne was toid
that USMDP had a francnisea applicator
in Philadeiphia and tnat Marsnail shouid
contact then.

On Juiy 17, 1v70 Howard \enzie
*Howard” of MV, who nad secen
DC/F advertisea in the June 1970 issue
of Wells and Coilinus, cailed Jchnelcer
of USMP to purcnuse OC, F. Howard
Schnender Lbout Turner's decision
1o compicte the PE building with a non-
asbestes fireprooring spray. Schneider
suggested that Howard contact Arm-
strony, stating “I am sure they [Arm-
strong] can work something out for you
or make it available.,” Howard was not
expressly told “No” but at least the im-
plication was clear that USMP would -
not sell him the product. Howard in the
past had purchased from USMP Cailco
Sound-Shield 85, the accoustical tile
product, even though he was not a licen-
see of USMPD.

On July 13th Howard called William
Armstrong, III, the president of Arm-

toid

Reglonal Nales
sentative Tor USMDP and ojeerated not one of
Philivdelpding but in Mary Land,

The pladntitfs contend that Crond's resteti <o
wis o not in fiet o firme UNo” ond that o be

9. Nehneider was the Reyre-

the ecessarey approval o sell Pa/F - e
conie from Sehnetder, Furthermore, oo o
apparently did not specificadly bottom o e
D o sejl o Tarner's or the plae o0 0SS

Lot bein lcensed applicator . of USML
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lorolus us to =ell the product.” Approx-
imately around this time Howard also
spoke to Willlam D'Arey of Armstrong
about the possibility of obtaining DC/F
for the PE project and was apprised
that Howard would have to talk to John
D’Arcy, Sr. (“D’Arcy, Sr.”), Chairman
of the Board of Armstrong.

On July 19th, Howard telephoned John
D’Arcy. Sr.. to follow up on his request
of buying DC/F for the PE job. The
testimony of Howard was that D’Arcy,
Sr. “informed me that he cannot sell the
material. He said ‘terminate your con-
tract,” and he will finish it {the PE job]
with the right product.” At other por-
tions of his testimony Howard stated:

“Mr. D’Arcy, Sr. said he had a fran-
chise with United States Mineral
Products and he could not sell the
product to me, that if I could not sup-
ply material on the job to terminate
my contract and he would finish the
project.”

Howard again called Schneider of
USMP on July 20th or July 21st, inquir-
ing if he could purchase DC/F from
JAM Industries, USMP’s licensed appli-
cator in Trenton, New Jersey, Schnei-
der told him that USMP would discon-
tinue delivering DC/F to JAM Indus-
tries if USMP ascertained DC/F was
not actually being used by JAM Indus-
tries for its own projects. Sometime
the same day of July 20th John Hanft of
Turner called James P. Verhalen (“Ver-
halen), President of USMP, about ac-
quiring DC/F. According to an office
memorandum prepared by IHuanft the

10, The plaintiffs contend that the Hanrt con.
versation  demonstrates  the  conspuratorial
conduet of USMID and urges:

“Howux open to the jury o deaw severad
resasonable inferences from U e above-gquoted
Langzige, Por one thing, it seems elear thit
USMIY voubl not aet on its own ta el
D/l ta the plaintiffs. it conld, that
wonld seem o simpler, more atteaetive alter:
wiative than exertingg pressure on Armstrong,
Just as Armstroug eoull wor o sell DO/ bes

VZINZIZ CORP. v. UNITED STATES MINELAL PROD. CO.. INC. a7
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~vons. who old HHoward “our franchise

next day summarizine that conversation,
it stated in pertinent rarr:

“After his explaining the importance
of seeing their products applied prop-
erly so as not to damace their reputa-
tion. thus requiring a franchised ti.
c., approved) applicator, he agreed
that they should endeavor to help us
on our two Philadeiphia projects
which are in difficulty. While he un-
derstood that his sales manager « Har-
ry Groppi. whno is away rfor a week,
had initiated such action. he reassured
me that he would personaily exert
pressure through his normai channeis
to have Armstrong make some sort of
arrangement with Venzie.”

Althourh the exact dav couid not e
pinpointed. “around the midaie of Juiy,
or July 22, somewnere in that neignoor-
hood.” Wes Brown of Turner catied Junn
D'Arcy, Jr. (“D’Arcey, Jr.”+ of Arm-
strong and asked if Turner couid buy
DC/F from Armstrong and turn it over
to FMV for use on the PE bLuilding.
D’Arcy, Jr. said he couid not seil to
Turner because Turner was not an up-
plicator. Evidently during this convar-
sion, Brown asked if Armstrong wouid
be interested in completing the PE Jire-
proofing job. D'Arcy. Jr.'s respoanse
was that he would rot bLe interecsied
since there was another fireproofer on
the job.

In addition to the other telephone con-
versations heretofore noted as having
occurred on July 20th, on the same day
D'Arey, Sr. called Schneider. Theuzh
there are slightly contlicting versions as
to the complete substance of that conver-
sation, it is agrrced that D’Arey, Sr. up-

citlse S ranehise agreenoent with UsM
forbisde it, ~o it seems UNMDP was not

Cree
et ol s owng That Verhalen was poine
to enert pressure on Armstrong Leads 1o
weotnd pertntssible jnference t that the ape-
proval of hoti defendimts was Loeessury b

fore the plannidfs would Y permittead .
purchoase PO E from et (Plain -
Memorimdnm  in Oppositi to fiefenn
Motion For Jwizmeent N L, or

New Prial wr 6-T0
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prised Schneider that Turner had ap-
proached him relative to submitting a
proposal to complete the PE project and
that he, D'Arcy, Sr., had indicated he
was not interested. Schneider also re-
ported to D’Arey, Sr. that he [Schnei-
der] had received two calls from Gropp
and Hanft regarding the PE project.
The divergence comes in that D’Arcy,
Sr. stated that the reason for his call to
Schneider was not primarily to discuss
the PE project but rather to ask him to
come to West Chester, Pennsyivania and
review problems relating to use of DC/F
on the West Chester State Teachers job.
the first job on which Armstrong had
applied DC/F.

On July 21st after a visit to the West
Chester State Teachers College site,
Schneider had lunch at the Conestoga
Inn in Bryn Mawr, Pennsylvania with
D’Arcy, Sr., Don Hitner and either Wil-
liam D’Arey or D’Arcy, Jr.1t The only
direct testimony in the case was that ut
this luncheon the West Chester job wus
discussed. Plaintiffs however argte
that the true purpose of the lunchueon
and the reasonable inference which the
jury can draw from the record was that
“this luncheon was when D’Arey, Sr.,
D’Arcy, Jr.,, and Schneider reconfirmed
their companies’ agreement not to make
DC/F available to plaintiffs. Their ac-
tions over the next month carried out

1. The plaintifis attach considerable signifi-

canee to whether Willinm [’Arey or D Arey.
Jr. was in attendance at thar luncoeon,
When the PE and ]G projeets were taken
over by Armstrong in late Yugsut 1070,
D’Arey, Jr. was in charge. Moreover,
D’Arcy, Jr. had ne eonneetion with the work
being undertuken at the West Chester proy-
et Therefore plaintiffs assert it was prop-
er for the jury to infer that DYArey, Je's
status i August 1970 could be nmpnted 1o
him on July 210 1970, deapite the faet tha
on July 21st the P ool 160 projects were
not Armstrong's.

12. Even at this stage of the case, the Conrt
is still nnable o fathoa when the ninad
agreetnent betweenn Armstrong aml USM?
wits ety formulbated,

the agreement—and with -he -iinnad
for  results.” Emrhasis wided
(Plaintiffs’ Memorandum in O-=resition
to Defendants’ Motion Far I-demern
N.O.V. and/or For A New Trial (= 0y 12
Hanft of Turner also called D' Lo
on July 21st, during which D'Arcy.
“insisted that the only wav that we
[Turner) could use Cafco was to have
him take over the work on a T & M0
(time and material] basis.”

Iad

For the next week communications
among the parties were not as treauent.
On July 23th Brown of Turner caied
D'Arcy, Jr., requesting a proposai Irom
Armstrong on the PE job. D Arev. Jr.
indicated he would have to think 1t over
and calli him back. On the sume cay
Armstrong calied USMP. The next cav,
to buy DC/ I to rurnish to Turner’s sub-
contractors. Gropp sald T3MP couid
not sell hecause Turner was not o spray
rireproofing appicator and UILiDP soid
only to approved applicalors.  Garopp
survested that Brown cultact tacir ap-
nroved appliciior, Armsirong.

On July outh there was anotmer call
Srem Armstrong 1o USMP. The same
day D'Arey, Jr. called Brown, giving
him a proposal for the PE job and say-

iny that he could start in 3 dayvs and he
had enourh DC,'E to finish the PE iob.1$

13, Plaierirds eain offer an explanation for
this series of CVRITS '

“tac July o 2S) Brown asked D \rey, Jr.
whether Armstrong would submit o pro-
positl 1o complete the PIT batlidine,
P Arey, Je, ealled back on July 30 with
the full details of it proposal. Morse sjg-
niticantty, 1Y Arey, Jr. o sabd Armstrong
coubd bewin in five davs and ool cnough
DO taocomplete the Y job (NI 147
one ol the dargest fireprooting Subs in
Philaebelphin . history, This indormation
coulbil have heen obtained only from UM
i either or both of the telephone ealis
which oceunrred o Jdaly 2N aod Jaly Do
(Venzie Eah, S, Armstrong dida’t hiave
osizmtieant o amennt oof DO/ i s Jros.
sessione (NUED SSTYL AL o alie D/

would use wonld  lone to cote from
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On  Jaly 213t D'Arcy, Jr. called
Schneider. asking him to come to Phila-
delphia the next business day to assist
in yetting DC/F approved by the City
of Philadelphia. On August 3rd and 4th
Schneider was in Philadelphia, and. to-
sether with D'Arey, Jr., visited the vari-
ous City offices in an effort to expedite
the clearance of DC/F. In addition on
August 4th Marshall of Turner ecalled
Schneider and was told that USMP had
a franchised applicator to whom USMP
would sell and that Marshall should con-
tact Armstrong.

On August 17th DC/F was approved
by the Philadelphia Department of Li-
censes and Inspections and on August
26th DC/F was approved by the DPhila-
deiphia Health Department—AMS.
FAMV was formaily terminated from the
PE job on August 23, 1970 and Venzie

was released Drom the I'Gojob on L
31, 19700 In cach instance the basts {or
the termination was the inubiiity of
plaintifss to obtain DCJFL Both LIV
and Venzie were replaced by Arm-
strong it

Finally, on November 4, 1070 the v ity
of Philadelphia approved a rew ;roduct
by W. R. Grace & Co. called Monnkaote
MK-4. This product, a non-ashestos
fireproofing spray, then became the sve-
ond product apart from DC/F 5 have

USMDP.  On these faets it wns perfeetly
proper for the jury to infer that DYArey,
Jr. and USMP discussed the PR proposai,
that they agreed to go after the b ooz
gressively by telling Brown  that  work
vould besin in five days and thar DS F
was fully available. AL of the visits 1o
Pliladelphia by Sehueider, lunehvons, tele-
phone  ealls between  Armstrong andd
PSMP, joint visits to City officinls, Tarn-
"er, the arehiteer, ete. muost be viewed in
Vight of this asgressive interest i the
Jobs,
1t shonid also be noted that DY ey, N,
amed DA ey, e expliin sl bur vwa o the
mninerous  telephone ealls between NN
dud Armastrong during the relevant time
perved e having to ddo with the “rebirively
sl West Chester Joh (NI S22, N2
NO6EE, and D100, CPhe jury, oas b was
free 1o ddo. ohviousty bl not belivve the
Armstrone testinony thiat “sueh eadis vere
reanhily . eaplanned LN e

met all the neceszare clearances by the
City of Philudeirnin,

One other fact <»od fe mentioned.
Before Monokote MK-4 was anproved by
the City., Whitman Breathers.  Ine.
Whitman™ and T, 00 JeGione & Co,
Inc. i“McGlone™), contraciors and on-
licensees of USMP, sousht to purchase
DC/F from USMP for use nn their proi-
ects. After being refused. Whitman and
McGlone threatened to sne USMP in or-
der to ohtain DO F.  Verhalen., che
President of TUSMP, accutescea and.
aver the objections of Nchneider, avreed
to seil them DO F. This series of
events occurred Juring Septemouer and
October 1970, thus arter noth of the
plaintifrs’ contracts nad already cveen
terminated.

Thus the jury here wis presented a
case  where, amonyg  olner nines, ine
record estabalsaed inat 1, UsiP would
not seil the product, U, I5, o the riain-
Ures but referred taem instead to Arme-

v

stroprw; 20

DRGNS, e, relused to
oo hantiils because it pe-
Qise v USLIP prevented
S ownen caeen wiith a lawsait
PRSP o o

o . Iy
entors,

sl DO

el TR

frane

o noD-deensed appil-

The shintil’s nerein urge that the
reasonable nferences 10 Le drawn Srom
this vrecord wre that TRMP and Arm-

taining o other matters, bee, the West
Chester i) vArmstrons Memaorasdam
oo s Phe Sary may properts bhave won-

dered s why s much concern over West
Chester ami <o little coneern over P'EL one
of the largest spray fireproofing johs in
the  Listory  «of  Philadelphiny Faually
properly, the jury may have inferred thar
theses ealls dealt primarily with I'F and
Foe jobs™ (Plainntfs" Memornndum  in
Opposition ta Defendants” - XMation For
Juwdement NLOUYL and/or For A New riat
BTERU [T

B Armstrong sssunned Loth of sheee 0l on
more Tavorable terms than el Leen estend-
ed 1o Venzie ar ]"H\'. .\I'm\ll")n;.: wontil roe-
ceive costs plus D00 Tor o over ead and o
protin,  As previously toted, FMAS ceviand
contract with Turner provided for coss Lias
Tae, dor combined  overhedl  and o rolitn,
Turner's contraet with Vencie alb i ofor
coats phas s overhend wna D e oy
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strong agreed to carve out the Philadel-
phia vicinity a5 Armstrong’s “exclusive”
territory; that USMP could not sell any
of its fireproofing products, particularly
DC/F, to any other applicator or party
without first consulting with Arm-
strong; that Armstrong could not sell
DC/F unless it first cleared it with
USMP: that USMP would aggressively
seek out fireproofing business and chan-
nel it to Armstrong; that the defend-
ants were not unilaterally implementing
a long-standing policy of any type: and
finally that these acts were undertaken
solely to deprive the plaintiffs of their
contracts so that Armstrong might be
substituted.

The plaintiffs maintain these infer-
ences are reasonable notwithstanuing
that Armstrong has been in the fire-
proofing business as an applicator ror
75 years and has never been engaged us
a retailer or distributor of fireproofing
products; that there was no economic
advantage whatsoever to USMP's \L’“Hl},’
to Armstrong in lieu of Venzie or MV
or Turner; that USMP had had unx‘a-
vorable business experiences with Venzie
in the past, culminating in the termina-
tion of Venzie's license; that USMP at
this time sold its fireproofing products
only to licensed applicators; that nei-
ther Armstrong nor USMP in any way
caused plaintiffs’ legal complications
with the City of Philadelphia: and that
if USMP had the only available product
it was purely a historic accident and due
to its technological expertise.

Construing the facts most favorably
towards the plaintiffs, the Court must
conclude that the record when viewed in
its entirety doces not reasonably support
the inferences which the plaintiffs now
advance.

I

DISCUSSION
[2,3] One of the troublesome issues
emerging from the fuacts of this case
was superbly and succinctly articulated

by the United States Sunroms Coaee in
Theatre Enterprises v. Par
D. Corp., 346 U.S. 537, 540, : .
239, 98 L.Ed. 273 (1034}, wwhnova fe el
marked that “[tlhe (‘l'LI'll estian s
whether [defendants' candoes - s e
[p]amtxffs] stemmed from inderoncon:
decision or from an agreement, tacit or
express.” Now that this Court has ence
again had the opportunity to review
thoroughly the instant record, it i< <iij
firmly convinced that the impetus ot de-
fendants’ conduct was oredicated upon
each of them acting unilateraiiv, sepa-
rately, and not in concert. Each derend-
ant  was  actuated by independent
srounds aithough the decision-masing
Process miy have manilested itsetl py a
similarity of hehavior. Moreover. even
it the Court conciuded there were some
concerted activity by e delenaants tne
facts, as are vorne vidi oy Uls rveold,
clearly do not demonstrate that either
the purpose or the «fjeer of e conduct

Wils S0 pernicious abid anti-competitive
that there conscquentiv alvse ali alirvids
sonable restraint of trade whien =nould
thereby saddle the delendants witn tre-

ble duamunzes uanider the wntiirust laws.

Cf. Albrecht v, Herald Co., 599 U3, 145,
388 3.0 o09, 1Y Lid.2d 993 (1063)
American Tobaceo Co. v, United States,
323 UL, 781, 98 S.Ct 1125, 99 L.IEd.
1575 «1946) ;. Berven Druge Co. v. Parke,
Davis & Co.. 207 F.24 725 (3rd Cir.
1962), and Guameo, Iue. v. Providence
Fruit & DProduce Bldw., 194 F.2d 434
(1st Cir. 1052

{1,5] The Court in reaching this
judgment is not unmindful that where
there are allegations of conspiratorial el-
ements or clandestine agreements, the
plaintiffs necessarily might rely heavily
on circumstantial or indivect evidence to
prove and buttress their case. Theatre
Enterprizes v Pavamount Film D. Corp.,
supra, 16 U.S, at 310-541, 74 S.Ct. at
2502000 Resorting to eircumstantial
evidence nonetheless does not wholly re-
licve the pluntiffs of their obligation of
coming forward with substantial evi-

dence
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dence establishing the formation or na-
ture of an unlawful agreement rather
than resting on mere suspicion or con-
jecture. Johnson v. J. H. Yost Lumber
Co.. supra, 117 ¥.2d at 61. Cf. Schad v.
Twentieth Centurv-Fox Film Corp.. su-
pra, 136 F.2d at 996. Parallel business
behavior in and of itself or a similar
pattern of conduct does not automatical-
ly compel, or conclusively warrant, a
finding of a conspiracy or concerted ac-
tion or other liability under the Sher-
man Act. Winchester Theatre Co. v.
Paramount Film Distributing Corp., 324
F.2d 652, 653 (1st Cir. 1963): Indepen-
dent Iron Works, Inc. v. United States
Rteel Corp., 322 F.2d 656, 661-665 1 9th
Cir. 1963): Gold Fuel Service. Inc. v.
Esso xtandard Oil Co., 306 F.2d 61, vd
t3rd Cir. 1962); Delaware Valiey Sia-
rine Sup. Co. v. American Tobacco Col,
207 F.2d 19y, 202-208 cord Cir il
cert. dented, 569 U.s. 239, =2 S0t
867, 7 L.Ed.2d 243 119823 Norta
Penn Oil & Tire Co. v. Philiips -troic-
um Co.. 238 F.Supp. 998, ¢22-025 L.D.
Pa.1973): United Shoppers Exciusive v.
Broadway-Hale Stores, Inc.. 1966 (il
Trade Cas. © 71,727 at 82271 to 22272
(N.D.Cal.1965), and United States
Twentieth Century-Fox Film Corp.. 157
F.Supp. 7%, 85 (S.D.Cal.19561.

[6] In United States v. Colrate &
Co.. 250 U.8. 300, 39 S.Ct. 465, 63 L.Ed.
992 (1019), the Supreme Court souzht
to harmonize the provisions of the Sher-
man Act invalidating all restraints of
trade with the right of a merchant unt-
laterally to engage in business with
whom he desires. “In the absence of
any purpose to crcate or maintain a mo-
nopoly, the act does not restrict the lony
recognized vight of trader or manutac-
turer engaged in oan entirely private
business, freely to exercise his own inde-
pendent diseretion as to parties with
whom he will deal; and, of course, he
muay antounce in advance the cireum.
stances under which he will refuse to
<ell.”  Id. at 307, 29 S.Ct.oat X, Con-
versely, wroup hoyeotts or concerted re-
Tusals to desd create o oper s lichidling

under the antitrust laws beeatuze the re-
straints intrinsically are so nunguh
strictive and anti-com:otitive.  Soe, o a.,
Radiant Burnors, Ine. +. Poap Gas
Light & Coke Co.. 364 U.2. 838, 330-680,
R1 S.Ct. 383, 087, 5 [.E4.2d 233 10681y
Klor's Ine. v. Breadwav-Hala Stores,
Inc., 359 U.S. 207, 211-212, 79 2.Ct. 703,
709, 3 L.Ed.2d 741 1959 : Otto Milk
Co. v. United Dairv Farmers Coop
Ass’'n.,, 388 Fo2d4 790, To7 o a3rd Cip,
1967). and Jones Kmittine <orn. +. Mor-
gan, 361 17.2d 451, 439 «rd G, 19an),

The Supreme Court has observeda now-
ever in White Jotor (o. v. United
States, 372 U3, 258, 201-204. =5 SOt
806, TN1-702, 0 L.Ed.2d 783 - 1vs3s, that
not every rertieal arrangement beiween
N nlll“l”.ll(.'“ll'l.‘l' A @ tsiriutor result-
o in estanilsning por se o dabaily, and
that rhe stanugard ot dic e of seasoen’

shonid e aggeiled. Ll canmitaiiol of

the DUSHICSS praclices i lae restiraint
of frade inherent taereln must we juily
exninred 1 el ing lhe
ANU=come e L ariicular
arranvement, lrisutor-
~hin i an st nical re-

st of has  received
wideapread, i sunction, Alpha
Digivth, ool Jack Daniel

™

ot I.2d 442, 452-433 (9th
Cir. 1072 0 Joseph E. Seagram & Sons,
Ine. v Hawailan Oke & Liquors, Ltd.,
416 .24 71, 76-30 (9th Cir. 1969), cert.
denied, 506 TS 1062, 99 S.Ct. 752, 24
L.EE.2d 755 11970); Ace Beer Distribu-
tois, Ine. v. Kohn, Inec,, 318 F.2d 283,
226287 (6th Cir. 1963): Packard Mo-
tor Car Co. v, Webster Motor Car Co.
oo U.s.App.D.C. 161, 243 F.2d 418,
420-121 (1937), cert, denied, 255 U.S.
822, 73 S.Ct. 29, 2 L.Ed.2d 38 (1957),
and Peerless Dental Supply Co. v. Weber
Dental Mfg, Co., 283 F.Supp. 282, 239-
290 ClDPataGRY. In Scagram & Sons
lac., supra, the Court expressly found
that ubsent the existence of an anti-com-
petitive purpose and/or effect, “the deci-
sion of the seller to transfer '.5s husi-
ness from A to B is valid even ---~ugh B
may have solicited the transfer ..d even
thowde the seller and B may h. o agreed
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before the seller terminates his dealings
with A.” 416 F.2d at 78.

The Court acknowledges that the case
at bar does not involve an exclusive deal-
ership although at all times relevant
hereto USMP had only a single fran-
chised applicator, Armstrong, in the
Philadelphia vicinity. But other non-ex-
clusive dealership settings have gained
judicial approval even though the verti-
cal relationships produced some measur-
able restriction in competition. Weather
Wise Co. v. Aeroquip Corp., 468 F.2d
716, 718 (5th Cir. 1972). cert. denied.
410 U.S. 990, 93 S.Ct. 1505, 36 L.Ed.2d
188 (1973); Ark Dental Supply Co. v.
Cavitron Corp., 461 F.2d 1093, 1094 (3rd
Cir. 1972);: Bushie v. Stenocord Corp..
460 F.2d 116, 119-120 (9th Cir. 1972}
Elder-Beerman Stores Corp. v. Federat-
ed Dept. Stores, Inc., 4539 F.2d 133,
144-148 (6th Cir. 1972), and Tripoli- Co.
v. Wella Corp., 425 F.2d 932, 956-u50
(8rd Cir. 1970), cert. denied, 00 U.3.
831, 91 S.Ct. ¢2, 27 L.Ed.2d 62 «1uT0),

Plaintiffs strenuously maintain that
in many of the cases heretoiore cited,
there had been explicit rindings that
there were other products reasonably in-
terchangeable or the plaintiffs had
failed to show that there were no =uch
alternatives available. Considerable ¢m-
phasis is placed on language in United
States v. Arnold, Schwinn & Co., 338 U.
S. 365, 376, 87 S.Ct. 1856, 1864, 18 L.
Ed.2d 1249 (1967), where the Court
stated:

“At the other extreme, @ munutrac-
turer of a product other and equiva-
lent brands of which are readily avail-
able in the market may select his cus-
“tomers, and for this purpose he may
‘franchise’ certain dealers to whom,
alone, he will sell his goods. €L, Unit-
ed States v. Colgate & Co., 200 U5,
300, 39 S.Ct. 165, 63 L.I8d. 992 (1919).
If the restraint stops at that point--ir
nothinyg more 1s involved than vertieal
‘confinement’ of the manutuacturer’s
own siles of the merchandize to select-
ed denlers, and if competitive products
are readily available to others, the re-
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striction on thes alone, wauld
not violute the At Im-
phasis wided”

The ulumate and ~ivetal question

presented In this casze can therefore be
distilled as follows:
petitive objective, does a manuracturer
forfeit the right to select his customers
if arguably his product is the only one
available? That statement of the issue
necessarily assumes that in the case at
har there in fact was only one nrocuct,
Cafeo DC-F., thouzh that assumrolion
was, ana stll is, vicorousiv chalienged.
The above rramine of the 1ssue assumes
furthermore that this recora not
evidence any uniawrui. anti-compeusive
motive ol the derenaants.

Ahsent ar apti-com-

adoes

A subspdiare ssue n tiis o case 1s
whether the deilneation ol tne rejevant
nroaduet marset 1S a4 iaclual determina-
flon—ajline entirely witiin e Crov-
ince of the jury—or a .wgual judgment—
which is defined by tae LCourt.
the leading

Many of
nave Leen
non-lury and laerelore are not toizily
dispositive ol this point, '
States v, Grinnedl Corp., O
SO I0us, s
Brown Shoe Co.

IR 20,

anuilrust cases

11Go5y;
370
510
S1082), and United States v. . Du-
Pont De Nemours & Co., 331 U.8. 277,
76 S.Ct. 994, 100 L.Ed. 1264 ¢1956). In
the non-jury case of Acme Precision
Products, Ine. v. American Alloys Corp.,
4841 F.ad 1237, 1245 «2th Cir. 19733 the
Court declared that the definition of the
refevant product market was essentizlly
a-fact question subject to the azpplicution
of certain legal guidelines.

RN

[71 Dulont teaches us  that  the
touchstone for ascertaining the relevant
product market in a Section 2 context is
“reasonihle interchangeability” of prad-
nets.  Factors which should he consid-
ered are the ceross-clasticity of demuand,
the similarity of price. the wdistability

ol products, the uses to which “= 1 e5dd-
uct is put, and s general oot
ties, 001 TLS, at 3= o=t ;
SO at 000, o=y il :
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VENZIE CORP. v. UNITED STATES MINERAL PROD. CO.. INC.
Cite as S5 P Supp, ot inT h

ould Shoe, where the Court was explicating materials and combiration of materials
Em- the parameters of Section 7 of the Clay- instead of being limited salelv to non-

ton Act, it recognized that the relevant asbestos fireproofinge svrav materials.
stion product ‘marke.t could consist of a sub- The Cqurt is in acreement with that
 be market for antitrust purposes. contenuion.
‘ont- “The boundaries of such a submar- First. it is clear that plaintiff could
arer ket may be determined by examining have utilized an azbestos-bearmne. di-
ners such practical indicia as industry or rect-to-steel fireproofing spray had
one public recognition of the submarket as there been 100% containment of the
ssue a separate economic entity, the prod- air-borne emissions. [Except for the
2 at uct’s pecuiiar characteristics and uses.  Dresence oI aspestos. tnose nrodicels are
luct, unique production facilities, distinct reasonabiy intercnanceaole witn (afco
tion customers, distinct prices. sensitivity DO
ged. to price c¢nanges. and specialized ven- Necondlv, there were cenerallv avalia-
mes dors.” 370 U.S. at 325, 82 S.Ct. at ble on the marxet a numober oI non-as-
not 1524, Leslnd comentilious ana memorane prod-
‘tive ! The f'nm‘t 'in i d l@kc\\:lsc fotta N 1 v.s!';:':i.m :;;:‘l‘\p{:'()g;::;. “w(,;h;:;

.- th{lt o Fection 2 matrx “"Urﬁcf'“_“u_ eadnets nerrormed essentiany the luen-

: 18 L‘:‘{I.\‘l'.\‘lllin‘.;:l'x\"L‘lS. but it l.:ulcu duroaet Sl Temirion wnd Loe cost per syuare
sant that it would fe permissibie W0 coiibidbie o 0 o i L
. , L oD Tireproofingg olie lien tnick was
s 1A e ”]'”“‘_L_ @HHIRCE DL et 87 Gty e samie, cuihiotsh the

Nt Prodiicts oF SCrVICes WACTY thal o e - o T ) .

o . . . . oaorlication cests MmMay ive ueen inree
. bination refiects commerclal et s,
- of

e .- L - T TIMCS ad CApUNSIVe a3 4 [on-as-
D384 US.at 572, =0 S0t 1704, ' ¢ t

sorcaiing Spray or an
Throunehont the trial of he Datant Hladons lircproofing spray.
: case, the defendunts adopted the position 077 : 75 S.
, that the reievant product market shoild 0t ot 1012-10ls. fome of those prod-

include ail structural steel fireproofinw itz ore Lited onoie Jollowing chart:

een :
ally :
.ted
. 86
d);

370

e e s N
GOl LS. el aud—-213,

LT per
510 olumn e Sletiod ol Sg0TLx
?_l;’ Product Natins R tien 17 shick Res=ult
‘Ir; Partially
ion Nat'l Gypsum Co. Trived o finisned
Doy ) Gypsolite ( Types 4 hr HEHNS S Loetadoadh .12 structural
ne G. G-2, and G-, Foard memkber

he U. S. Gypsum Co. '
y Structolite 1 hr. B & 12 .
on : (Types Rand $H

Gypsum hoard or

he tile (various 4 he. 4 b 0 b ” 12 ”
nt manufacturers)
18 Fiber bourd

-

. (various 4 hr. 4+ hr. <o) v :
'l{ manutacturers) ‘ 3 ;:
' A= 2
‘o Verniculite or “: }g
,-\ purlite plaster 4 hr. 1 hr. Sohir. applicd to N3=.10 % 255..-2
" (various mirs.) metal lath :sz‘

\ Johns-Manville [";‘z"g
Blaze-Urete tohr, " 12 o ERe:
27 3t it
ot
’ e
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During the relevant period in question there were no other ran-asboestas Sire
proofing spray products that had received both ULI and AMS ur

for Cafco DC/F.

reroval axeont

The following interrogatories were submitted to the jury for their Jioterminn.

tion of the relevant product market:

“(1) DOYOU FIND THAT THE RELEVANT PRODUCT vis
MARKET WAS NON-ASBESTOS SPRAY (DIRECT

TO STEEL) PRODUCTS?

NO

“(2) DO YOU FIND THAT THE RELEVANT PRODUCT YES
MARKET WAS ASBESTOS AND NON-ASBESTOS
SPRAY (DIRECT TO STEEL) PRODUCTS? M)

“(3) DO YOU FIND THAT THE RELEVANT PRODUCT
MARKET WAS ALL STRUCTURAL STEEL FIRE YES
PROOFING PRODUCTS (INCLUDING SPRAY AND
NON-SPRAY. ASBESTOS AND NON-ASBESTOs. NO
GYPSUM BOARD, TILE, METAL LATHE AND

PLASTER, ETC.)?”

The jury answered “Yes” to interrogato-
ry (1).

[81 The Court believes—irrespective
of whether it should be a fuctuai or le-
gal determination—ithat given the record
in this case the relevant product muarket
should have cncompassed all structural
steel fireproofing products if the stand-
ards of DuPont, Broun Shoe, and Grin-
nell are followed. All the reasonable in-
ferences inescapably point to such a con-
clusion.

Courts generally hkave cast sertous
doubts on the existence of a velevant
product market which is comprised of
only a single product. DuPont, supra,
351 U.S. at 380-331, 394-404, 76 S.Ct. at

999, 1006-1012; Acme Precision Prod-

ucts, Inc. v. American Alloys Corp., su-
pra, 48+ F.2d at 1242-1244; Bendix
Corp. v. Balax, Inc, 471 F.2d 119, 161
(7th Cir. 1972); Elder-Beerman Stores
Corp. v. Federated Dept. Stores, Inc., su-
pra, 450 F.2d at 119 Industrial Blds.
Materials, Ine. v. Interchemical Corp.,
437 F.2d 1236, 1944 toth Cirs 1971) 5 1L
E. Fletcher Co. v. Rock of Ages, Corp,,
326 F.2d 13, 15, 17 «2d Cir. 1063), and
Paddington Corp. v. Major Brands, Inc.,
359 F.Supp. 1201, 1249 0. 5 cW.D.ORL

1973).  Cf. Bushie v. Slenuvcurd Corp.,
sapra, 400 24 at 1210

P91 Where a refusad 1o dead as here
is unaccompiilited by an anti-competitive
objective suen as price-rixing, territoriai
division or mardets, wn silempt at mo-
nopoiization or rroup Loveotts, a small
merchant snould be able freely 1o engage
In o private enterprise as he sees fit and
proper. USMP is not a public utility or
a large conviomerate. If USMP occu-
pied the jesition of o monopolist it was
“ehst” Dnto that position solely because
af s ineenuity, industriousness and
kistorie accident. TFor USMP's fortui-
tous development of a superior ﬁi‘oduct.
4 manuracturer should not be rewarded
with an antitrust suit when it thereby
failed to ubandon and disavow its past
long-standing business procedure of sell-
ing  through  licensed applicators.
Weather Wise Co. v, Aeroquip Corp., su-
pro. 168 F.2d at 718; Ark Dental Sup-
ply Co.o v. Cavitron Corp., supra, 161 F.
2d at 10945 Tripoli Co. v. Wella Corp.,
supra, 425 F.2d at 936-939, and United
Shoppers Fxcelusive v, Broadway-Hale
Stores, Ine., supra, 1966 CCH Trad.

Cas, U717 at 82,278 and 22,275
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While Armstrong gained financially fendants to which »er =¢ liahilitv at-
by Turner’'s decision to complete the tached or the restraint of <rade caused
fireproofing work on the PE and FG thereby was :0 unreasonable *ecause
projects with a non-asbestos fireproof- there was only a =sincvie product. this
ing spray, Armstrong in no manner Court would then find that detfendants’
sought to influence Turner's arriving at  remaining objections are withant more.
that decision. Armstrong, like Venzie There would be no need Jor a1 second
and FMV, was an applicator of fire- trial and the Court of Appeals couid
proofing products and was not a distrib- reinstate plaintiffs’ verdict.
utor. It would indeed be an anomalous
result of the antitrust laws to require a {107 One of the USMP's reasons as
non-wholesaler or non-retailer drastically  to why it deems there shouid be a new
to alter its' established bus.iness policies  t1ia} is that there snouid have veen
and operations by compelling it to be- ¢y, 1h interrogatory suomittea o tne
come a distributor and then reguxre l_t to ey oin their ascertammng tne rewevant
sell those products to competitors wnen ) .,

; — : . rroduct murket,  OUn page 954 ol s
for 75 vears it has not been enguged as L . o S o

a retailer or distributor. See cases cited mem'n‘ SHPTRL LRe LUt aneites (e

in preceding paragraph. chree interrogatories waicn swere wsiven

<oothe dury, USHE urees that asourta

The Court’s review of the Instanl jnrerrogatory shouid have peen tehaered
record and the applicable legal authori-  ynd that one wouid have Leen “aid ron-
ties impels it to conclude that the rea-  iestos structural  fireprooling  prod-
sonable inferences which the jury couid  yers, wnethier direci-tossteel spray, ce-

! draw are that there was no concericd "= mentitions or miembiahe. 3uend o ree

fusal to deal and that the reievant prea-
uct market was all structural steel fire-
proofing products. Furthermore, if de-
fendants did act in concert they were
not motivated by the accomplishment of
an anti-competitive objective nor wias
there any unreasonable restrant of
trade. Accordingly, in the Court’s view.
the plaintiifs’ verdict must be set aside
and the defendants are entitled to jude-
ment n. o. V.

V.

ALTERNATIVE RULINGS

An appellate Court might conclude
that my reading and constructien of the
record were too myopic and that the
record did substantiate the jury find-
ings. Thereiore, the Court is addition-
ally ruling on the remaining objections
of the derendants, If o reviewing Court
determines that the record
plaintiffs’ inferences and that there was

supports

a concerted refusal to deal by the de-

GUOST Was Mdde 1o tie Vol oy ooth de-
fenuants prior to the Uourt's tinal dratt-
The Uourt
reguest Jduring trial and
stiil belleves the three interrogatories

iy ol e interrogatories.
rejected e

Siven o the fary owere adequate. The
product  market  issue  was
dwelled on at great length by all the
arttex in this ease and thoroughly cov-
the Charge of the Court. he
ary owas tully apprised of the technieal
and Uinancial differences of all the fire-
prooling products. 1t was the jury's be-

JAnhat only non-ashestos spray direct-

reievant

vied an

ta-steel piroducts should constitute the
relevant market.
A related objection propounded by

USMDP is that the jury did not deter-
mine whether Spravdon Type HI-D or J
Airotherm 400
competing  products,

ucts

and were available as
These two prod-
non-ashestes,  direct-to-steel
fireproofing sprays generally  avaitu? fo

during the summer of 1970, but newtoer

weere

had attaimned a4 hour column ratir - Ly
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ULI. It thus would have been necessary
to have used a combination of other
products in order to fireproof the col-
umns of the respective buildings. The
jury therefore would have had to have
answered “Yes” to interrogatory (3) he-
fore either Spravdon II-D or J and Air-
otherm 400 could have been considered
as competing alternatives.

[11] Another objection of the de-
fendants is that there was no findine by
the jury that the conduct of the defend-
ants was unreasonable and that such a
finding was necessary. If there is per
se liability because of the concerted re-
fusal to deal. the reasonableness of the
defendants’ activities is irrelevant.
Lamb Enterprises, Inc., v. Toledo Biaade
Co., 461 F.2d 3085, 517 «uth Cir. 1e72:,
cert. denied, {u9 U.3. 1dul, v S0 525,
34 L.Ed.2d 262 (1y72).

(12] The rinal objection Is il
there was insurlicient evidence preschiis
ed by the plaintiris regarding tne extient
of damages sustained by them.
strong chailenges the use of {four esu-
mates orfered by plaintiffs' expert velu-
tive to computing a portion of plaintifs’
damages. An anualysis of the centive
record leads the Court to the conclusion
that there was adequate evidence upon
which the jury could base its verdict
without indulging in speculation or von-
jecture. Zenith Radio Corp. v. Huzel-
tine Research, Inc., 395 U.S. 100, 123-
125, 89 S.Ct. 1562, 1576-1577, 23 L.Ed.
2d 129 (1969); Bigelow v. KO Radio
Pictures, 327 U.S. 251, 262-266. 66 S.Ct.
574, 579-580, 90 L.Ed. 652 119046), and
Eastman Kodak Co. v. Southern Photo
Materials Co., 273 U.S. 359, 378-379, -17
S.Ct. 400, 105, 71 L.E2d. 634 (1927).

Arme

In these alternative rulings, the Court
reserves making any judgment as to the
amount of attorncys’ fees. [If the ver-
diet should be reinstated, this Court will
then award plaintiffs’ counsel reasonable
compensation pursuant to Seetion 4 of
the Clayton Act.
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FIDELITY STANDARD LIFE INSUR-
ANCE COMPANY. Plaintiff.
V.

FIRST NATIONAL BANK & TRUST
COMPANY OF VIDALIA, GEREORGIA,
Defendant and Third Party Plaintiff,

v,
SECURITY MUTUAL CASUALTY COM.
PANY. Third Party Defendant.
Civ. A. No. 674=R.

United States District Court.

S0 teorsia.

e -

swainsnoro Division.
oot 20Ut

laintitf wbrought action Jor en-
:"-3'('(‘3.".l.‘!!1 ”I' M} LUUXS!LU‘.IL state
Pianuil moved 1or summii-
ment, The District Cours, Law-
Judwe, newd that wnere
record demonstrated tnat jurisaictional

CUESUION WS Fdlsed Gid Duay Litlvated

S
veld

sment

cencwe, o onrer

o Lomsiana slale Cuull, welendant cousd
not rentirale jullsdiciividl 1ssue o3 10
anpiteatnhity ol lohg-arm statute: that
Loulsiana jud<mient pessessed requisise
ol Tinaty o waicn
and  enrorceaiiity

reguired recognition
taersol  under :uil
faith and credit ciause, despite pendency
ol appeal in Louisiana; and that conten-
tion that loun agreements on which Lou-
istana judrment was tzsed were pro-
cured by fraudalent transactions related
to fraaad antringice in nature and was not
suriicient to keep federal district court
from accordinge full faith and credit to
Louistana judement.

Plaintiff's  motion {or
Judgment srranted.

summary

1. Judgment C3828(1)

A judgment proved in manner pro-
vided by statute enacted pursuant to full
rarth and credit clause of Federal Con-
cntitled 1o receive same
recognition and  effect in any
United States court as it would recervn
in courts of state where judgment s

stitution i
force,
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-iff,

: TRUST
-EORGIA,
‘laintift,

TY COM-
lant,

art,

for en-
ite court
- summa-
LB ye
-re
susctional
litigated
.ant could
-ue as to
‘te; that
requisite
cognition
der full
nendency
.t conten-
1ich Lou-
ere pro-
S related
was not
ict court
zredit to

ummary

er pro-
t to full
“al Coqe-
U 2

ny
LoLeive
*nt was

FIDELITY STAND. L. L. CO. v. FIRST N. 3. & T. CO. OF VIDALIA, GA. a57

Cte ws SN2 FoSupp. 0l 01T

rendered. U.S.C.A.Const. art. 4, §1; 238
U.S.C.A. 3

2. Judgment <813

When a court is called on to enforce
a foreign judzment. it may properly ex-
amine basis for iurisdiction of court in
which judegment was entered. but extent
of inquiry into jurisdiction is limited.
U.S.C.A.Const. art. 4, § 1; 28 U.S.C.A. §

+=0a

L™,

3. Evidence =82

There is a presumption in ravor of
regularity or juagment ol court or orii-
nal jurisdiction.

4. Judgment =823(3.39)

Where suit was brougnt in federai
district court in Guorgid to enforce a
Louisiana state court judgmuent, and
record demonstrated thal jurisdlelioinu
question wius rajsed ald fhay abiZated
in Loulsiana state court, delendunt coilid
not in rederal court relitivate jurisdice-
tional issue us to applicabiiity 0 long
arm <tatutc L’.:.L..x.Lonsl. art. 4.8 1l

R U.S.C.. 1 3

2 ot GYe e e b
D8 Nationad Bunx Aot

5. Judgment 38138

In the case of collateral atticx on
judgment of another court rosyceting fu-
risdiction over defendant's person, once
it is shown that such issue was fullyv liti.
gated in original court, bindineg effect
must be accorded to same under Tull
faith and credit clause. U.3.C.A.Const,
art. 4, § L.
8. Judzment C=815 .

A judgment of a state court in or-
der to be given full faith and c¢redit in
another jurisdiction must be o Tfinal
judgment adjudicating the litigation in
a conclusive manner.  U.S.C.A.Const.
art. 4, § L.

7. JJudgment =928

The finality of the Judement of a
state court, the enforcement of which is
sought in another jurisdiction, depends
on the law of the state in which judg-
ment was originadly entered. USCAL
Const. art. 4, § 1.

8. Judgment C=828(3.16)

Loulsiana jndement possessed req-
ualsite of rinality whnich req "'e’ recog-
nition and enrorceanilityv }~ ec? under
full faith and credit clause, despite pen-
dency of appeal in Louisiara. where
Louistana judement was subiect to en-
forcement in Louisiana. U.S.C.A.Const.
art. 4, § 1; 23 U.S.C.A. ¥ 1733: LSaA-
C.C.P. arts. 2087, 2123, 2124, 2232,

. Judgment <2813

Generai ruie is that full faith and
credit does not pave 1o ve accorded a
hdument where the coiiateral attack is
Sused onoits procurement tarougsn rraud.
U imdeacnment of forelen jucoment is
annted 1o eXistente of raud 154t 1s ex-
*rinsic in s nature, that 1s, raud pre-
wenting one Irom Baving o reat contest
o 'h

St based o collcuel off aolivities
stratde of the eourt receedine s theme

aedves, ULSW0 A onst art, a0 3 1.

[E R N

10, Judgment =503
intrinsie fraad s unavaliing as ba-
#is ol eohaterdl ailacx on judgment, and

mUnse fraud wwunsists of {raudulent
ot that jertadn 1o an issue invoived in
vieinal dollon which was Hiicated or
wdd Bave been xm"‘xtw therein. TU.S.
tLAaUonst art, 4, 31

. sudament S=828(3.20)

Contention that loan agreements on
which Louisiana <tate court judement
was based were procured by fraudulent
transactions related to fraud intrinsie in
nature and was thus insuificient to keep
federal distriet court in Georgia from
according full faith and eredit to Louisi-
ana judement, where intrinsic fraud al-
legred could have been subject matter of
defense in litigation in Louisiana. U.S.
C.AConst, art, 4, § 1: 28 U.R.C.A. §

TH8.

Dow N, Kirkpatrick, IT (Jor s, Bird
& Howelly  Atlanta, Ga., for Fidehty
Standard Life Ins, Co.

Paul W, Cathoun, Jr.. ¥V . 4., for
Mirst National Dank oo 7 - . of Vi-
dalia,
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zhe premises to be searched.” United
States v. Ersner, 297 F.2d 595, 597 (6th
Cir. 1962), cert. denied, 369 U.S. 859, 82
S.Ct. 947, 8 L.Ed.2d 17 (1962).

We rind, therefore, that the affidavits
showed sufficient probable cause at the
time issued to warrant a reasonably pru-
dent person in believing that an offense
was being or had been committed on the
premises to be searched, that the partic-
ular items to be seized would be found
on the premises to be searched, and that
the search warrant thus met the require-
ments of the Fourth Amendment. Be-
cause we hold the search warrant valid,
we need not reach the question of
whether the exclusionary rule was prop-
erly applied.

The decision of the district court is
reversed and the case remanded.

O & KEY hUMBERSYSTEM

Sz

The VENZIE CORPORATION, and F.
M. Venzie & Company, Inc.,
Appellants,

VY.

UNITED STATES MINERAL PROD-
UCTS COMPANY, INC. and William
Armstrong & Sons, Inc., Appellees.

No. 74-1995.

United States Court of Appeals,
Third Cireuit.

Argued April 17, 1975,
Decided Augr. 27, 1975,

Fircoroofing contractors hroueht ae-
tion against vompetitor and yrinst man-
ufueturer  of  nonasbestos fireprooting
spray alleging violations of the Sherman
Anti-Trust Act. The United States Dis-
trict Conrt for the Fastern District of
Pennsylvama, Ao Leon Higgrinbodham,

Jr., J., 382 F.Supp. 939, rendered jude-
ment for the defendants, and plaintiffs
appealed. The Court of Appeals, Seitz,
Chief Judge, held that absent evidence
of a showing of acts by defendants in
contradiction of their own economic in-
terests and satisfactory demonstration of
motivation to engage in a concerted re-
fusal to deal with the plaintiffs, the evi-
dence of the defendants’ parallel busi-
ness behavior did not establish concerted
refusal to deal; that the ban on resale
imposed on the defendant contractor by
the manufacturer was not a per se viola-
tion of the Sherman Act: and that the
manufacturer's policy of sciiing Tfire-
proofing spray only to licensed appiica-
tors who in turn sold only on an appiied
basis did not amount to an iilegal tving
arrangement.
Affirmed.

1. Courts <=406.5(10)

In determining it district court erred
in granting judgment a. o, v., Court of
Appeals is required, as is disirict court,
to view evidence and ail reasonable in-
ferences therefrom in light most favor-
able to party against whom judgment
was granted,

2. Monopolies <=17(2.1)

In absence of showing of ucts by
defendants in contradiction of their own
economic interest and satisfactory dem-
onstration of motivation to engage in
concerted refusal to deal, defendants’
parallel business behavior was insuffi-
cient to establish concerted refusal o
deal.  Sherman Anti-Trust Aet, § 115
Us.CA. § L

3. Monopolies c=17(2.1)

Where by fireproofing contractors’
trade practice no contractor eneaged in
resciling  fireproofing  obtained  from
manufacturer, ban on resales imposed by
manufaeturer wis not per se violation of
Sherman Act Sherman Anti-Trust Act,
§ 1,15 USCA§ 1.

1. Monopolies o==17(2.5)

Fireproofing  spray  manufacturer's
policy ol selling spray only o licensad
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applicators who in turn sold only on an
applied basis did not amount to illegal
tying arrangement, in that seller of “ty-
ing"” product had no economic interest in
market for the “tied” product and did
not receive commission on sales of prod-
uct. Sherman Anti-Trust Act, § 1, 15
US.CA. § 1

5. Monopolies ==17(2.5)

Tying agreements are unlawful
where tyving product possesses sufficient
economic power so as to appreciably re-
strain compbetition in tied product mar-
ket and where not insubstantial amount
of commerce is affected by arrangement.
Sherman Anu-Trust Act. § 1. 15 U.S.
CA. § L

6. Monopolies <=17(2.3)

Tyinge cuoreements are treated as per
Se antitrust violallons because they serve
no purpose olaer than suppression ol
competition.  Sihermall Anl-urust Act,
§1,15 Uada 3 1.

Peter Hearn, Hlurray S. bLevin, xen-
neth I. Levin, Philadelpnia, Pu., o ap-
pellants; Puepper. Humiiton & Scheetz,
Philadelphia, Pa., of counsel.

Benjamin M. Quigg, Jr.. Stepnen WL
Armstrong, Phiiadelphia, Pua, Jor Wi
liam Armstrong & Sons. Inc Morgan,
Lewis & Bockius, Philudephia, Pua., of
counsel.

Morris R. Brooke, Philadelpnia, Pua,
for United States Mineral Products Com-
pany, Inc; Drinker, Biddle & Reath,
Philadelphia, Pa., of counsel.

Before SEITZ, Chief Judee, wnd 1O-
SENN and WEIS, Circuit Judges.

OQPINION OF THE COURT

SEITZ, Chicf Judize.

Plaintiffs, the Venzie Corporation and
F. M. Venzie & Company, Incelt, wppeal
from un order granting defendants” mo-
tion for judgment nooovoon their chiim
of a concerted retusal to deall In their
1. Althouuh pluantifts atre ndependent compa-

ates and o Pt cesngetinge contractors, ther
iterests 1 s caes ateadenticals s Theretore,

complaint, plaintiffs usserted that de-
fendants United States Mineral Products
Company, Inec. (*“Mineral”) and William
Armstrong & Sons, Inc. (“Armstrong”)
had by agreement refused to sell a fire-
proofing material to plaintiffs in viola-
tion of Section 1 of the Sherman Act.
Plaintiffs also attack an order of the
district court directing a verdict for de-
fendants on their claim that defendants
had illegally tied the sale of the fire-
proofing product of Mineral to the pur-
chase of the application services of Arm-
strong.

Plaintiffs and defendant Armstrong
are competing fireproofing contractors in
Philadelphia.  In late 1969, plaintiffs
were awarded contracts to fireproof two
buildings in Philadelphia for which the
general contractor was Turner Construc-
tion Company (“Turner”). Armstrong's
Lids on the prujects were rejected. The
contriet for vach job specified that as-
seestos sty lireproofing be used, and
;intidds ontained permits from the City
of  Phitadetphia conditioned upon  their
promise that there would be no visible
emisons oulside the building perime-
ters.

Shordy alter plaintiffs began spraying
on one of the projects, a civil suit was
filed by the eity Department of Health
in March 1970 as a result of emissions of
spray from the building. The suit was
resolved by o stipulation that specified
strict containment and clean-up proce-
dures.  Further violutions of the city’s
Air Pollution Code through additional
cmissions led to the filing of a criminal
sult against one of the plaintiffs by the
Philadelphia District Attorney’s office on
June 23, 1970, After that  plaintiff
pleided nolo contendere on July 21, 1070,
to a charpge of creating a public nuisance,
an order was entered permitting further
use ol asbestos spray on the project only
i the exterior wildls of the building were
first constructed.  The order also re-
quirad the substitution of a non-ashestos

woeewtl! reter to them collectively o phiantitts
thaonphout thas cpamon
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bearing spray as soon as such a product
was approved for use.

Because Turner regarded erection of
the exterior walls as unfeasible and be-
cause Turner rejected alternates to spray
fireproofing such as gypsum hardboard
or metal lath and plaster, plaintiffs be-
gan to search for a non-asbestos spray
product to be used on both projects.
The only asbestos-free spray product
then on the market that met the fire
retardation standards of the Philadelphia
Building Code was Cafco DC/F. Devel-
oped by defendant Mineral in 1968-69,
DC/F had been approved by Underwrit-
ers Laboratories, a national testing con-
cern, for column, beam and deck rire
retardation standards equivalent to those
of the Philadelphia Code in March 1970.

Mineral sold its [ireproofing only
through licensees in order, according to
Mineral, to insure high quality uppiica-
tion. Although the company had given
no exclusive territorial licenses ana had
previously licensed other Philadephia
fireproofers, Armstrong was the =ole Min-
cral sicensee in Philadelphia in the sum-
mer of 19702 A predecessor of both
plaintiffs had been w Minerul Geensee,
but nreither piaintiff had been authorizod
to appiy Mincral fireproofing since u diz-
pute between Mineral and the predeces-
sor company in 1963,

Throughout the month of Ihiv 1070,
plaintiffs and Turner bomburded defend-
ants with requests to purchase DC/F for
plaintiffs’ use. The first contact was a
July 6, 1970, telephone call by Turner's
dircetor of prarchasing to Mineral's ren-
eral sules manager.  The Turner repre-
sentative was told that Mineral would
not sell to Turner and that Mineral had
a Philidelphia licensee, but was wlso ad-
vised to contact Minerad's Philadelphia
sales representitive. The conversation
was followed by o letter from Mineral
deseribing DC/ZF in some detail and grive-
ing the telephone number of the Phila-
detphia representative who  might be
contiacted for further information.  In

2. In September and Ovtober 1970, Minerad, un-
dor threat of antitoet suit, hieensed oo other

subsequent inquirtes addrossed <5 8
ing the month of Iulv, AMisoral main-
tained the posture that it =nid oniv 1o its
licensed applicators and hat inoguiries
should bhe addressed o Armsirene,
Plaintiffs’ proposal to purchase DC/F
from a Mineral licensce in New Jersey
was met with a warning that Mineral
would terminate shinments to that com-
pany if it found that the firenroofing
materials were not being used mrectiv
by the licensee.

I3

=

o

4
'

Armstrong’s position regarding sales
to plaintiffs was unecaquivocar tnrougnout
plaintif{s’ newotiations.  Arouna Juiv 20,
Loth the president ana chnairman or the
board ol Armstrong toid puanulls that
Armsurong cound not sein UC, B obeeause
its lrancnise foroaue resale of the prod-
uct.  Armstronw, in accord witn  the
tricde practice, nud never sod lireproof-
Ny omuitertias,

unce it was cicar that plaintilts could
not wvbtain UL 17, Turner abprouched
Armstronyg for a bid on both projects,
because the contractor felt this was the
ony wuy o obtain the product. Turner
accepled one bid prepared on July 30
whnich contuined  percentages for over-
nead and profit deseribed by one of its
olficiuls us "unusually high” and which
gave a margin of profit greater than
plaintiffs  would have reccived under
eir contracts. A similar bid was later
accepted for the second project.  Plain-
tffs’ contracts were terminated.

Once Armstrong had submitted a bid
to Turner, Mineral’'s Philadelphia repre-
sentative visited the eity on August 3, 11
and 18 for the purpose of obtaining finul
city approval for DC/F. Formal approv-
al was granted on August 18, 1970, wfter
it was determined that DC/ZF was suit-
able for the lightweight conerete Turner
was using.,

Plaintiffs filed this suit for losses in-
curred as i result of the termination of
their contracts beeause of their inability
to purchase DC/ZF. They alleged, inter
alia, that defendiants had violited  Sce-

Phaladelphia contractors o hadle 10, fire-
prooting,
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tion 1 of the Sherman Aect by: (1) en-
gaging in a concerted refusal to seil
DC/F to plaintiffs and (2) illegally tving
the purchase of Armstrong's services to
the purchase of Mineral’s fireproofing?

At the conclusion of plaintiffs’ evi-
dence, the district judge directed a ver-
dict in favor of defendants on the tying
claim. At the close of all the evidence,
the court denied defendants’ motion for
a directed verdict on the refusal to deal
claim and presented the case to the jury.
In answer to special interrogatories the
jury found (1) that defendants had eon-
gaged in a concerted refusal to deal with
plaintiffs and (2) that plaintiffs had suse
tained combined damages of $112.134.
The district court, however, enterea
judgment for defenuants n. o. v. on tne
ground that “the reasonable inferences
which the jury could draw are that there
was no concerled  refusal o gead
. . .00 Even il the delenaants naa
acted in concert, the court neld tiaere
was no Sherman Act viociation oucilise
“they were not motivuted by the accoms-
plishment ol an anti-competitive wojie-
tive nor was tiere any unroedsonubic ro-
straint of trade.” 382 F.Supp. usy, 0453
(E.D.Pa.1974).

[1] Our function is to determine ir
the district court erred in granting judg-
ment n. o. v. In this task., we ure re-
quired, as was the district court, 1o view
the evidence and all reasonable inforenc-
es therefrom in the light most favorable
to plaintiffs. Plaintiffs urge us to treat

the dirccted verdiet on the tyving claim

only if we sustain the judgment nooo. v,
on the charge of a4 concerted refusal to
deal.

Evidence of Concerted Activity of De-
fendunts
Plaintiffs urge that their inability to
purchase Cafco was the product of two
agreements between defenduntss (1) o
general restriction that Armstrong could
not sell fireproofing which it purchised

3. Plaintffs also charged that detendants hod
conspired to monapohize and bod menapodised
the matket tor non-asbhestos spras Lieprooting

521 FEDERAL REPORTER. 2d SERIES

from Mineral under its franchise con-
tract except on an applied hasis: and (2)
a more recent agreement aimed at plain-
tiffs and supplementing the prohibition
on resale under Mineral also
agreed not to =eil to vlaintiffs for the
purpose of forcing plaintiffs from the
Turner jobs so that defendant Arm-
strong could replace them.

wwhich

With reard to these claims. although
plainti{fs were not reauired to demon-
strate the formation of any exopress
agreement and although they could relv
on an inferance of the existence of an
acreement from circumstantial evidence,
thew still had the buruen of adducing
sufficient evidence from which the jury
could conciude, on the vasis of reasona-
hle inferences and not mere speculation,
that «defendants’ refusals to deal with
them were the product of concerted ac-
tinn hetween them. Assuming for the
moment that Minerai had piaced resale
restrictions on Armstrong, we snatl first
trent the sulficiency of piaintiffs’ evi-
dence to establisn that any resale limita-
tion was suppiemented by u concerted
refusal Lo deui inspired by the anti-com-
petitive  motive of substituting Arm-
strong for plaintii{s on the Philadelphia

rotedts,

A, Agreement Not to Sell to Plain-
L

Plaintifrs cite a number of items of
evidence from which they argue the jury
could reasonubly have inferred the exist-
ence of a conspiracy between defendunts
to withhold DC/F from them in order

< that Armstrong might be substituted on

the Turner jobs.  We shull treat the
items seriatim and then cumulatively.
In demonstrating the opportunities for
agreement,  plaintiffs
point o the fact that numerous tele-

creation  of oan

phone calls were mude between defend-
ants in July and Aagust 1979, that de-
fendants admitted to o July 20th discus-
son concerninge plaintiffs’ inquiries  to
cach of them, and that on Julv 21, 1970,

mothe Phitadelptya aree Thev do vot appeal

rom the tesolution ot those sssues i detend-
ants’ tavor
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officials of defendants met for lunch.
Defendants explain the telephone calls
and luncheon meeting as relating to a
job at West Chester State Teachers’ Col-
lege where Armstrong was applyving
DC/F for the first time.* Although de-
fendants denied that they had discussed
plaintiffs or the Turner jobs except on
July 20 and denied that any under-
standing was reached during that con-
versation, plaintiffs argue the jury could
have disheiieved defendants and conciud-
ed that during the course of the tcie-
phone conversations and luncheon meet-
ing, defenuants reached an agreement
not to seil to platnuffs.

While the jury wuas [ree o disrepard
the aelenaunts’ testumony that no wyree-
ment of any Kl wias lormuiitad during
the course of these contacts, tere disoe-
Hel could ot rise 1o e ever ol positive
prool of agreement Lo suslaun painiuiis’
burden of proving conspiraey.  Furiner-
more, wniic ool of colilacis  belween
the manulacturer and it eensee duringg
the crucial ~ummer period mayv denon-
strate an opportunity for formuation ol o
conspiracy, such an opportunity ix sirnid-
icunt only 1 other evidence permits an
inference that an agreement <id in Jucet
exist.  Thus, 1t is necessary to review
plaintiffs” other evidence before the im-
portance of the contaets between derend-
ants and the inferences the jury micht
legitimately draw therefrom may be de-
termined.

In this regard, plaintiffs point to Arm-
strong's replics to their inquiries as indi-
aatingg the existence of an agreement be-
tween defendants, On July 20, Arm-
strong's chairman advised Venzie to ter-
minate its eontract so that Armstrong
could “linish it with the right product.”
and on July 21 he told Turner's general
superintendent for one job that the only
way Turner “eoald use [DCF] was o
have [Armstrongr] take over the work on
4. Plunutts draw support for their consprracy

theory trom the fact that there was testumony

that one paticipant at thee fanchean was an

Armstionge othicnd who Laad o conoection

swith the West Chiester job which was alleyedly

the subject of the mecting. That otticwal Later

a time-and-material hasis””  Armstrong
made such statements even though Min-
eral had granted it no exclusive territori-
al license tor the Philadelphia area.
Plaintiffs urge that a permissible infer-
ence to be drawn from these expressions
of confidence that Mineral would not
permit any other company to apply
DC/F was that Armstrong was relyving
on an agreement with Mineral that Min-
eral would not sell to plaintiffs.

However, the reasonableness of plain-
+iffs’ inference from Armstrong's state-
ments cannotl be judged apart from the
factual context in wnicn the statements
were made: Armstrong had been a Min-
e ireprooiing licensee for five years
and was its oniy Philadeiphia licensee at
the time, phantitfs were not Mineral li-
censees, and Minceral soid oniy to its li-
censees. Viewed in this context, we can-
mat see now irom inese statements the
ey couid do more than speculate that
an nureement with Mineral to boyeott
planulrs may neave given rise to Arm-
Strong’s asscrtions that it would be the
omy contractor in Philadelphia  which
coutd outuin DC/F. The inference that
Armstrong’s officiuls were relying on
Knowledze of Mineral’s selling practices
1= ~0 much =ronger than an inference
thut they spore with knowledge of an
agreement not to =ell to plaintiffs as to
make it unreasonsble to draw support
for a theory of conspirucy from these
statements,

Phuntiffs ulso scek support for their
conspiracy theory from the cager assiste
ance Mineral gave Armstrong in sceur-
ing city approval for DC/F once Arm-
strong had bid on the Turner projects
and from an assurance given Turner by
.-\rmsl}'nng on July 30 that it could begrin
work in 5 days and would have cnotugrh
DC/E o complete the  first projeet,
Plaintiffs argue that Armstrong’s confi-
dence about its supply of DCSER could
only have been obtained from: contact

assumed docction ot Aymetye - -

~roofing
v the Turner projects, AW ~auld be
v banted speevudatiog Lo s attach
anyoseaunhicance to the pre i5oindi-
vidual or to unpute his statc L1970

batk to the date of the bnche.
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with Mineral and that the jury could
have inferred that the defendants agreed
then to go after the jobs aggressively
and to inform Turner that work could
begin in five days. They argue that all
contacts between defendants and the vis-
its by Mineral’s Philadelphia representa-
tive to Philadelphia “must be viewed in
light of this aggressive interest in the
jobs.” But even though there was con-
tact between defendants at this time,
this evidence proves nothing other than
that Mineral acted in its own interests to
obtain Philadelphia approval for its prod-
uct after a licensee had submitted a bid
on a major Philadelphia project and that
it indicated the extent ol suppiics avaiiu-
ble for shipment to the licensee.  ihe
jury could not reasonably have inferred
an agreement tu boycott piaintiils from
such evidence nor could it have conciud-
ed that all Mireral’s previous actions
were colored by its willingness 1o assist
Armstrong at this time.

Finally, plaintiils rely to 4 subslaniio
degree on what they deseribe as the “eu-
riously evasive bchavior™ of Mincral in
referring Armstrony
though Armstrong wias an spplicutor and
not a seller of fireproofing. For cxam-
ple, on July 17, Mincral's Philadelphia
representative told plaintiffs that Arm-
atrong would *“work something out or
make it availuble to vou.” On July 20,
Mineral's president emphasized o Turn-
er the importance of using a {ranchised
applicator in order that their products
were properly applied so us not to duam-
age their reputation and promised  he
would “personully exert pressure
to have Armstrongr make =ome sort of
arrangement with Venzie”  Plamuffs
argue that from this Linguaze the jury
could have inferred that Mineral coubd
not deal without Armstronyg’s permission.
Otherwise, they say, it would have been
much simpler for Mincral to sell dirceddy
to plaintiffs rather than referring the
caller to Armstrong,

callers 1o cven

These statements must also be judpred
in their context. Mimeral teadi-
tionally sold wniy to its Heensees, we find
nothing inconsistent in its retfusal to xell

Nince
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and the referral of cullers to 2 licensee
which could =ell the product on an ap-
plied basis. However. Mineral’s avpar-
ent willingness that Armstrong “make
[DC/F] available™ does appear inconsist-
ent with its arguments respecting the
need for application by its trained licen-
sees. The question then becomes wheth-
er this inconsistencv was sufficient to
justify the jury in finding consbiracy.

21 We must conciude that this incon-
sigstency, even wnen viewed in oadent of
the other evidence to wnien bviainuffs
point, is insullicient Lo meet tneir bur-
den of proving conspiracy.  Avurt from
evidence that cach delenaant relused 10
deal with them and tniat at icast by the
fime of the eiepnone conversation be-
tween defenaants on Juiy 20 cach was
aware of the other's actions, paintifts
refied on the arcumstanuai evigence out-
linea agrreement,
Thetr eviaence does not, Loswever, in-

above  aa prool i

canie two coerments generily considered
CrLiCen i estehRRING conspiracy from
evidence ol pariicl business behavior:
{1} a snowine of acts by defendants in
contradiction of their own cconomic in-
terests, Deluware Vulley Marine Supply
Co. o American Tobacco Co.. 297 F.od
109 (Srd Cir. 1961), cert. denied, 269 U.S.
€39, 32 5.Ct 8KT, T LEd.2d 843 (1962);
and (2) satisfactory demonstrution of a
motivation to enter an agreement, First
Nut'l Bank v. Cities Service Co., 391 US.
233, 287, =3 S.Ct.
(1968). .

The ahsence of action contrary to once's
ceonomice

1575, 20 L.Ed.2d 569

interests renders consciously
paridlel business behavior “meaningriess,

and in no

way indicates  agreement.

" Turncer, The Definition of
Agreement Under the Sherman Aet:
Conscious  Parallelism and  Refusals to

Deal, 55 Harv LLRev, 655, 681 (1062),  In
this cuase, Armstrong’s retfusal to sell was
wholly consistent with its history as un
applicator and not a seller of tireproof-
ing and was in line with the trade prae-
tice as testificd to by pladintiffs’ witness-
css Parthermore, althoueh Miceral’s re-
Pusul to deal meant that it bypassed the
opportunity to muke substantial sales to
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a non-licensee, such action was consistent
with its history of insuring proper appli-
cation of its products by selling only
through trained licensee-applicators.

Critical also is a showing of a motiva-
tion to conspire against plaintiffs, for in
the absence of a demonstration of how it
would benefit a party to refuse to deal,
the requisite inference of conspiracy does
not follow from a mere coincidence of
refusais to deal. First Nat’l Bank, su-
pra. Plaintiffs find evidence from which
motivation may be inferred in the fact
that under its 1965 license agreement
with Mineral, Armstrong was committed
to purchase uil its requirements of ma-
chine uppiied fireproofing from Mineral.
Although the ugreement contained no
limitations on  Mineral's Phiiadclpnia
sales, putintiffs urgue that the jury cowd
have inferred that as a quid pro quo ivr
the requirements provision, Mincrai hud
agreed to sell to applicators in Philadel-
piia only with the eoncurrence ol Arim-
strong.

The record contains no evidence other
than the requirements contract itseif
from which the jury could infer the ex-
istence of uny agreement giving Arm-
strong general veto power over Mineral's
Philadelphia sales. The absence of any
other evidenee pointing to such an agree-
ment convinces us that the jury could
not reasonably have found such an
agreement to exist and could not have
concluded that Armstrong exercised
veto power over xales to plaintiffs pur-
suant o u pre-existing commitment by
Mineral.  PFurthermore, this case wis
tried on the theory that defenduants en-
tered a specifie conspiriey in reaction to
certain events in the summer of 1970
with a definite purpose: *“to gain the
{Turncr] jobs for Armstrong.”  Plaintiffs
do not suggrest any way in which the
requirements contriet might have moti-
rated Mineral to. enter such an agree-
ment 1o oust plaintiffs, and no connce-
tion is appirent to us,

Plaintiffs’ failure to demonstrate a
benefit that would motivate Mineral to
agrree o refuse to dead with plainutrs s
undcerscored by the absence of evidencee

from which the jury could reasonably
have inferred that there was such a sub-
stantial possibility that Armstrong would
obtain the Turner jobs if plaintiffs could
not purchase DC/F that Mineral would
decline definite sales to plaintiffs in the
hope of securing such a result. Al-
though plaintiffs testified that they con-
veyed their “predicament” to Mineral as
carly as Julv 17, and although defend-
ants were aware of the city’s crackdown
on ashestos soray products. nothing in

. the record demonstrates that either de-

fondant was or shouid have been aware
that DC/F was the onily product that
Turner couid or wouid use on the
nroiects. Indeewy, internal Turner memo-
randa show that as 1ate as Juiy 24, Turn-
er made a tentative decision to recoms
mence work on vne builiding with a com-
bination of piaster and another asbestos-
free spray thut met tne Philadeiphia fire
standards exeept for coiumns. Turner's
decision to use oniy DC/F was not made
until some ume ufter that date. The
vighiiily of suen a4 cumbinalion as an al-
ternutive to UC/F is demonstrated by
the fuet thut the columns on the other
building were in fact fireproofed with a
plaster compound. Purthermore, Turner
had made contacts pointing to purchase
of the alternate spray until it appeared
that there wuas some question whether
the product had been tested on the type
of concerete Turner was using and wheth-
er the product must be tamped after ap-
plication.  Iiven after Turner settled on
DC/IP, tests for its elfectivencess on the
particular conerete had to be conducted
before it was approved for use.

In sum, plaintiffs established parallel
refusals to deal, contacts between a
manufacturer and its licensee during the
crucial time period, confidence by Arm-
strongr that it alone would be able to
seeure DC/F, Mineral's active assistince
to Armstrong once the latter had sub-
mitted i bid to Turner, and Mineral's
scemingly inconsistent behavior in hint-
ingr that Armstrong might muake DC/F
available to plaintiffs.  How.ver, they
failed to prove any conduct o ntrary to
Minceral's cconomie interests b do not
point to any factors which w - .dd moti-
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vate Minceral to agree in 1970 to refuse
to sell to plaintiffs.  Giving plaintiffs cv-
ery legitimate inference in their favor
from the evidence, we must conelude
that they failed to adduce sufficient
facts from which the jury could reason-
ably have inferred the existence of an
agreement under which Mineral bound
itself not to sell to plaintiffs in order to
force them from the Turner jobs. We
find the evidence was insufficient to per-
mit the jury to reject the conclusion that
Mineral's refusals of plaintiff’s offers to
purchase were the result of independent
business judgment exercised consistentiv
with its economic interests.

B. Resaie Restrictions on Armstrong

Plaintiffs also urge that resate restrie-
tions were imposed upon Armstrong LV
Mineral, and that such restrictions them-
selves constituted per se viviations ol
Section 1 of the Sherman Act. They
rely for support on the statement in
United States v. Arnold, Scinwinn «& Co.,
388 U.S. 265, 379, 27 S.CL 1356, 1265, 1>
L.Ed.2d 1249 (1867) thatl it Is unreason-
able without more for 4 munulucturer to
seek to restrict and confine arcis or per-
sons with whom an article may be trad-
ed after the manufacturcr huas parted
with dominion over it.” They argue that
‘Mineral’s warning that it would termi-
nate sales to a New Jersey licensee if
that company resold to plaintiffs demon-
strates that Mineral would act to entoree
such an unlawful restriction on resales.

[3] Armstrong’s license agreement
with Mireral contains no prohibition on
resale. However, in refusing o sell
DC/F to plaintiffs, officials of Arm-
strong twice stated that its franchise
forbade resale of Mineral’s fireproofing.
Despite the absence of a written resale
restriction, we agree with plaintiffs that
this evidence would justify the jury in
concluding that a ban by
Armstrong did in ficet exist by agree-
ment hetween defendants.

That the jury may have found such an
agreement to exist does not, however,
mean that antitrust liahility must inevi-
t..’).hl.\' follow.

on resales

This court, sitting in bane,
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has previously limited the language of
Schwinn relied on by plaintiffs to its fac-
tual context of restrictions on resales by
bicycle distributors.  Tripoli Co. v. Wella
Corp., 425 F.2d 932 (3rd Cir. 1970), cert.
denied, 400 U.S. 231, 91 S.Ct. 62, 27
L.Ed.2d 62 (1971). Furthermore, we are
mindful of the Supreme Court’s admoni-
tion in White Motor Co. v. United
States, 372 U.S. 253, & S.Ct. 696. 9
L.Ed.2d 733 (1963) that it is necessary to
assess the actual imopact of vertical re-
strictions on comnetition before deciding
whether thev have such a2 “pernicious ef-
fect on competition and lack .
any reaeeming virtue'' that theyv should
tae classified as per se violations of Sec-
tion 1 of the Sherman Act.

The nature ol the business of defend-
ant Armstrong and Its compelitors is
most persuasive thal any restrictions on
its resale of fireprooling had no anti-
competitive effeet that couid give rise to
per anutrust uabtlity.  The record
makes 1l ciear (at conlraclors sucn us
Armstronir aure collsuimners, nol distribu-
tors, ol lireprooling products wnich they
purcnase for use in connection with the
suie ol their appiication serviees. Plain-
ufls do not dispute thut Armsirong has
never sold fireproofing since it entered
the ficid in 1930. DMore significantly,
even the president of Venzie attested to
the fact that the trade practice umong
fireproofing contructors is thai no one,
including plaintiffs, engages in reselling
fireprooting, ulthough loans of material
are sometimes made “to help out com-
petitors if thev are short.”

Ne

We are unable to discern how Miner-
al’s attempt to limit Armstrong to acting
as an applicator and not a seller of its
fireproofing could unrcasonably restrain
competition when in fact there is no
competition amony fireproofing contrace-
tors in the resale of fireproofing materi-
We are not here concerned with
restrictions on sales by distributors or

als.

rotailers In the business of sellingr, and
thus find Sehwinn inupplicable to this
fact situntion.

Since we have found that the ouelence
wis insulficient for a reasonable -ury to
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conclude that defendants’ refusals to
deal with plaintiffs were the product of
an agreement not to sell to plaintiffs
and that any general restrictions on re-
sales by Armstrong did not violate the
Sherman Act, we must conclude that the
district court properly entered judgment
n. o. v. for defendants on plaintiffs’ con-
spiracy claim. Because of our disposition
of the issue of agreement between de-
fendants, we need not reach plaintiffs’
arguments respecting definition of the
relevant product market.

Unlawrul Tying Arrangement

{4] Zecause we have concluded that
the district court did not err in granung
judgment n. o. v., it is necessary that we
treat piainurls’ cliim  that error was
committed when the court directea o
verdict for defendants on their cnarge ol
an illegat te-ino  In this aspect of their
case, painuils argue that Minerai's pou-
CY ool il omy Lo deensed appicalors
who In turn soid eniy on an appuicd ooses
amounted w u Wing arrangement aider
which the purchase of DO was pormit-
ted only if Armstrong’s uppiication seru-
ices were also boupht.

[5,6] The Supreme Court hus defined
a tving arrangement as “‘uan agreement
by a party to scll one product but only
on the condition that the buyer also pur-
chases a different (or tied) product.”
Northern Pacific Ry. v. United States,
356 L.S. 1, 5, 718 S.Ct. 514, 2 L.Ed.2d 515
(1958). Such agreements are unlawful
where the tying product possesses suffi-
clent economic power s0 its to appreci-
ably restrain competition in the ticd
product market and a “not insubstantial”
amount of commercee is affected by the
arrangement.  Id. at 6, 78 S5.CL 514
Tic-ins are treated as per se antitrust
violations becituse they serve no purpose
other than the suppression of competi-
tion. [d.

5. The case cited by plamutls tor the proposi-
tion that “repardiess ot who s the provider of
the tied product or service, o bean requere-
ent cnt Boas rhee e undesirable comyet
tive vitects,” Penn Calvitmzag: Coo v Lukens
Steel Co, 59 FRDOTH S A(EDPa 10T, m-

(I SR T

The eritren, '!“!‘E(‘EL‘!‘."}' in }‘lililltiffs' ef-
forts to prove an leeal tie-in is that
they have fuiled to establish a faetual
pattern that falls within the definition
of arranrements  which  the Supreme
Court has declared itleoal per se. Mineral
did not offer to sell to plaintiffs condi-
tioned on their use of Armstrong’s serv-
ices as an applicator: Mineral refused to
sell to plainulfs under anv ctrcumstances
since they were not neensees. Mineral's
roesponse wis i retusal to deal, not a
condittioned  agreement  to deall In
adopting sueh i position, wniceh plaintiffs
do not here urge was wne product of any
agreement with Armstrone, Mineral was
merety exeresing its rient protected un-
aer the duetrine of Uniced states v, Col-
ile & Co, 230 U8, 5o, 39 .0 463, 63
Leizd, 902 (191, Lo refuse uniiateraily to

dueith Wit any present or potential o cus-
tolner,

Furtnermore, jnainudi's nave cited us

TN et s SRICHL, asofere, the

seiler of Lie Tlune hrodtetl Lad no eco-
nonue inlerest i e Mmarsei Jor the
TUed” proguel e e as Dot al scist receiv-

1

Ing o commission  on saies of  the
product. Our research Bas  revealed
only cuses halding 1o the contrary,  See,
e, Crawrord Transport Co. v Chrysler
Corp,, 338 F.2d 934 (6th Cir. 1064, cert.
denied, 330 U.S. 954, =5 2.Ct 1ox8, 13
L.Ed.2d 972 (1965);  Miller Motors Inc. v.
Ford Motor Co., 252 F.24 41 (4th Cir.
1957).  The record in this case fuils o
establish any clfort by Minceral to use its
ceonomice position as'the manufacturer of
DC/1 to invade and dominuate the fire-
proofing application business and does
not demonstrate any interest of Mineral
in Armstrong except o insure proper ap-
plication ol its products when purchased
by others. The absence of a direet inter-
estoin the ticd product market  leaves
open the possibility of o nonpredatory
Justification for  requiring sales only

volved o scller of the tang presduct who also
sotd the ted services and used 1ts leverape
over the price of the tying prodect to torce the
Prrctaser to horepo use ul o conupetitor’s sery-

1o,

[ v
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throurh Armstrong  and  distincuishes
this situation from the solely anti-com-
petitive urrangements which have been
branded as per se antitrust violations.

To adont plaintiffs’ position would rev-
olutionize the antitrust field. Every re-
fusal by a franchisor to deal with one
not a franchisee would automatically
lead to a per se violation of the Sherman
Act if the franchisor’s product possessed
the “desirability to consumers” or
“uniqueness’” which have been found suf-
ficient to establish the necessary eco-
nomic power ol the tving product. Unit-
ed States v. Loew’s, Inc., 371 U.S. 38,
83 S.Ct. 97. 9 L.Ed.2d 11 1962y It
would, morcover, umount to a substan-
tial underceutting of the Colgate doctrine
validating uniiateral refusals o deal in
the uabsence of a4 monopolistic purpose.
Neither precedent nor poiicy  sugzests
that such a reordering of the anutrust
implications of business behavior s in
order. The district court did not crr in
directing a verdict for defendants on
plaintiffs’ tying claim.

The judgment of the district court wiil
be affirmed.

UNITED STATES of America,
Appellee,
v.
Robert Wayne JOHNSON, Appellant.
No. 75-1937.
United Stiates Court of Appeals,
Ninth Circuit.

Augr. 21, 1975,

Defendant  was  convicted  in the
United States Distriet Court for the Dis-
trict of Arizona, William €. Frev, J.) of
knowingly and intentionadly  importings

marijuana  and possessing marijuana
with the intent to distribute, and he ap-
nealed. The Court of Appeals, Sneed,
Circuit Judge, held that government wit-
ness’ testimony that all information con-
tained in handwritten notes he made
concerning the arrest and interview of
defendant was transferred to case report
turned over to defense counsel did not
relieve trial court of duty of conducting
requested inquiry as to whether notes
constituted a producible statement under
the Jencks Act so that its failure to con-
duet =uch an inquiry constituted error.

Vacaled and remanded.

1. Criminal Law <=627.6(4)

Individual notes and reports of
government agents who testify for the
povernment, mude in ihe course of a
criminal investigation, are the proper
subject ol inquiry und may be subject to
production under Jencks Act. 18 U.S.
C.AL Y 8500, 33Wote)l).

2. Criminal Law <=627.3(5)

It is function of trial court to deter-
mine whether notes of government
agent who testifies for government,
made in course of criminal investigation,
constitute a “statement” within meaning
of Jencks Act and whether notes relate
to subject matter to which witness testi-
fied and ure thus producible. 18 U.S.
C.A. §§ 3500, 3500(b, c).

3. Criminal Law <=627.6(4)

Hundwritten notes regarding the ar-
rest and interview of defendant, made
by arresting drug enforcement adminis-
tration agent who was government wit-
ness, constituted a  producible “state-
ment” under the Jencks Act if notes
were adopted or approved by agent. 18
U.S.C.A. §§ 3500, 3500(ci1).

4. Criminal Law <=627.6(5)
Government witness' testimony that

all information contained in bandwritten

notes he made concerninge wrrost and in-

terview of defendant wis onsferred to
cise report turned over © . 0 Cinse coun-
sel did not relieve <o

i duty of
conducting  requa fiwooas to



