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WORKt:RS' COMPENSATION APt'EALS BOARD 
STATE OF CAUFORNIA 

3 JACQ,1IELINE GLANCY, as party 
applicant in her individual capacit~ 

4 and as personal representative and 
next of kin of (Leo J.Streithorst, 

CASE No. 50 SF 192-145 

5 deceased), l' 
App ICaTlt 

6 
VS. 

7 WESTERN ASBESTOS COMPAb'Y., et aI, 
and STATE CO~~ATION INSURANCE 

B FUND, et a1, , 

9 Defend:nnt 

10 

> 

11 I hereby certify that the attached documents ere true 

12 and correct copies of the original documents filed in the records 

13 of this office in the above-entitled matter. 

14 ATTEST roy hand and the Seal of the Workers' Compensation 

15 Appeals BOard of the State of C31iforDia. 

16 

17 

18 

19 

20 

21 

22 

23 

24 DBted at San Francisco, 

25 California, this 16th day 

26 of April, 1984. 

27 

Workers' Compensation Judge 
Workers' Compensation Appeals Board 
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LEGAL DOCUMENr DUPLICATING SERVIC~ -

PERTAINING TO:L. J. STREITHORST 

,~ 

'. 

WORKER'S COMPENSATioN APPEALS BOARD 

SAN FRANCISCO 

I'lEMITTO: 

p,o. box lICIS 
san francisco ca 94101 
(415) 664·3062 
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PANEL ONE 

r J ~CQUELINE CLANCY, aa party 
IDpliee.nt .. n her 1nd1vldual 
c~paclt1 a-d as personal 

~ 

r ~reaenta iYe ahd next of kin 
(I I' uO J •.. tre1thorat, c1ecedent 

Appl~cant 

~ 'WESTERN ASBES'l'OS COMPANY, et aI, 
~ and STATE COJI(P.ENSATION INSORANC 
" FUND, AETNJ... CASUALTY lI: SUR.E'l'Y 
~ C )KPANY, P. CIPIC EKPLOYERS Di 
I; A,~CE COMPANY, et al 

j 
" I' 
" 

I>efen<lants 

CASE BO.~60 SP 192-1~5 

ORDER OP DI§MISSAL 

» Th1. eafe was retu~ed to the calendar ror turther 
~ 
~ hearing by Order ot tbe Commie~1on filed May 19, 1964. On Jul, 30, 

r 1964, AIl Order wae made taking sa1d C88e orr calenda.r. On septe.­

i b~r 1, 1964 applle~t'a attorney addre5sed a letter to the Ca.a1a-· 
I 

~ .ion ~queat1ng that the app11cation t1led by appl1eant be 41a­
I 
. aiaae.,. . 
r 
f : 
a 
~ March 

GOOD CADSE APPEARING THEREPOR: 

IT IS ORDERED t~at the Application tiled he~1n 

_ .. '1.960 be, and the ... e hereby h, dismlaaeo. 

INDUSTR!AL ACcIDENT ~OKMlSSION 
011 'T}ffi ~A'T'F. "11 (!!r.Tt'(\tlUT& 



/ B ~FORE T. rE INDUST UA.L ACCJ ')ENT COMMISSION (!F TIlE STATE OF CAl.IF0RNlA 

.~,; :-;.I!:::Lj !::.: GLAl'CY. as pari J appli cer. t 1 n 
~~r :nd~'!d~al cas Lclty aOL as per$o~al 
!" ; ;>esen' !tlve anc next or ~1n of MINUTES OF HEARING 
1".:- J. 5, -el thcrst deceder:. Applic;mt ( CC::TI:;:..:.::D ) 

."r:j 
OR:bR ~:~ .. 9?F'~ C:,LEi:nt..:l 

:11 - -

'/';' .• ;":: • .:: I- .,;;.:::;rc.:.: c ,~':FM;Y, L t Oil, ar.d 
::.: I :'';: IX! ··;:':::;hTlm: rr:'::;UHAUC ~ Ftr.:D, 
f·. :~::;'. C;"': '/d.TI a ::. rIir;TY COl: :>Al.1# 
; .. ·.;::;::-I::; ;PUiY'::RJ 'J;~URAr;~ COMPAllY J 

<:; ~ ;;!, Dr(ww.nts 

rbc~ 111d Tlln~: San :":,anciscr I J'wlly ;0, 1964, lC:)-) a.m. 

Jo;-r:; 10!l 
?AT~.GON 

A!==;:l: :,:,nt 00t :::r-.?s~nt; l''!p~~~r:-;ed by :;r:,it~, PG.r'r13--., 
P~d~~: & Clunc~, Att~rn:y~ (J0~;;'h E. :n!~~ ep~~3r!~~1. 

IY; !',:~. l;ar, t 0to.!. 1 Cr.,r:-.[.e rJ C'J L !(jl'l 1 ( .. I. r<.l ;'10:: ~ ;;-'J r.:i r··; r. ;.~ : .... ,!, tc 6 
flY.;'; ;f!Jrd 1.1.) ~ fJ ,:,1..1..,,('1.''::;. 
fy;~r,: J'!r.t f..~Lr.~ C"3ln)t.;;'~ :'UId:~;J ::;~:'.f.'!'.::t !..!,!."~·~';r.t d 
~-I';d.·~ <.:~~ l>".:t,_rt I '-':r,!,~!". ~";. / •. '['(,' d. i·.t.t(::'~r~.j~.:, 
(-;:;":'.:1t:lN: P. J:>.!:.I.:rr.:Jl~, ... r. r..a."",..:!'.,; & ::l;;.;:::1,,1 £:.~r-:;~r,,~ce). r 
:>';~e:'" . .i~nt P::lC~ ~·~c E::·.plc.:.-:r·3 Jr;.: r:.r.';-:, :: .. ;r"';:"r.:' r·~: r,:,~:;.nt.ed 
by F'.:.:'len & F~2.;';:.;l, !,t'orney:> th:-:r. R. ':rJ':".~'i ~".r:,,-,~e~:r;:'\g). \ 
~re!ihnt Ind\.;:;tr~al l!1G~"n!t:,' ;: .... ?t..:;y, l:1c,:,::,·_!·1.~) IrJd~r.in1ty 
:.;t(c~::':1~e, rcpr~~~:;t~d OJ' J~CI: .:::. G:;:;~~:1n, ;"~t::;rr.,::: • 

7.)C~ C;...'.:S:::. :~pP.c:h!n:;J TIGR.:·:!""JR. IT 13 OR~~~D ':1"::. ~ 'tr,~ a~OY~ ~r.:~ tlc:l 
-::~t~~r ce ar:d t!-.~ .;~:-e h~J"eO:; is t;l.~'~~ off c·.:!,:r.::'l:- .. ~:".d ~1j !'~:·~;-.~r 
a.~t!cr. on t:-:.;. la~t"!r~ Of)'.-I r~r.d:n~ !'":~"'~:n :'_.:. ;;;-;6,_'1':, 3"':..'";-:::' t') t-,::!.n~ 
r·~'>(~~, af' '!r nv~1c':, upon I";rpe!Jt or ar;j' o~ . :,': r :::·tl r;:J :-,,~=-;t-::.. 
:~ ·.;·."';!C~ (j~ T.'~'O! UY'u,r tl':!k~n!" ofr cal~(.~I' j:; . '.: 'J",'J. 

~; ,6J"T ~~-.'or~'. 
!-'. .::.-:::?_~:~; .Jt:f-::""l"'j;'Jr.t r~c1 !".!c ~'!"rlloy~r~ .. :r-.!!:~r:~ r,~~:, Gt .. ~ .. : :;~::; :'.J d(~ .j,;r:··ral 

f'.c.t1cr.:J, co:.;r.::;-=J. ~.an bC"!~n ;r.~tr'.;~:.tl t:) [..it tr.<;r ~n 'r:-!t1n~. 

...... "T'\,r'\ .... ~ ...... , •• r __ ~; __ .... &.. _ _ ...... __ .............. ~ .... r l ".,... ., ..... ~,.. P . .,. _"'--'r"'CT"'r . .., ..... ,..1 
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CErV£D 
UN 8. 1954 BEFORE 'lRS I1~DUSTRIAL ACC.:tDEl~~ CCi'~':I.sSION 

OF Tr.E STATE OP CALI:'OP~:IA 

CASE NO.- 60 SF 192-14 W.l'!~m r.f -1I.: .. m.I'I. lru~u 
elm;:_ Of 11:1i'~l'~ let..oUl. 

FILED 
5 L,J. SrREITHOR3T, J{.;h ~ - 196~ 

6 Applicant, 

7 ... .0 • 

• 

8 ' .. ;Z':';Tc.FJ! ASB!::S'1'OS CO;,~PA}:YI et al, PETlTICrl ?O~ RECONSIDERATlOll 
ar,1 STATZ cmU';:;;;3hTIOH D:SaRANC~ 

9 ';-:;:;D, AZn~A CASUALTY & su:tZ'!Y 
CO~:PA1:Y I PACIFIC a:PLOiSRS 

10 n;SV'nANCE COHPAN'.l., et aI, 

11 

12 

Defendants. 

13 STATE COlr.PENSATION n-:SURAllCE Y'U'hl>" a defendant herein~ 

14 pet1tlons for recons1deration of the ORJERS . (Vacating Orde~ 0: 
l~ ~lo~13aal) (subatltutine Party App11cant) and (P.cturn1~ to 

1$ calendar) upon the !ollow1n~ grounds: 

17 1. That by St;ch Orders I the CO~.:-:~i5s1on acted "lthout 

18 and Ln excess of ita powe~s. 

-

19 2. That toe evid,mce does not. jt.:stifr the FindIngs of ' 

20 Fact. 

22 

23 
The aforesaid O?~ERS, by which thla dc~er.da~t ~ b~en 

aGc~leved, were dated (and pr~~~~bly ~~dc) y.~¥ 12, 1964 ~~d 
24 

rc:cl~ed by this dcren~ant On May 20 1 1964. ~ay 12~ 1964 ~an 
2~ 

~O~e Seven daye prior to the date on ~hlch thl~ dcfend~ntrs 
26 

Aj~Z'.-r.:;n TO l'?:'TITIOlJ FOn TiECO!:S IDEfI A '1'1 01: Clnj!Ol' 1,~OTION TO SET 

, 
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1 £QNTENTIONS 
2 In add1tion to the contentions set forth 1n de£endantts 
~ sa1d Answer and incorporated here1n 8 th13 defendant strongly 
• contends that your Honorable Commission erred 10 the exerc1se 
:s or jur1sdict1on 1n the mak.1ng or tlald ORDERS. 
6 Defendant alao contends that the~e 1s inequ1ty 1n ~ett1ng 
7 aside dismiusal ot only certain defendants while allowing prior 

/. 8 d1s!rl$sa18 to stand \mvaeated. Tl11a 18 .!!£! stating that it 
9 would have been Juot and equitable to vacate all dismissals. 

10 but merely 1n e~ha8is or the unJuatlce 1n vacat1ng any of the 
11 dlemisaals. 

12 ~ISCUSSIO~ 

13 ~ppllcant'a hybrid pet1tlon~n legal contemplation} was 
14 either a Petition for Reoonslderat1on or a Petition to'Reopen. 
l~ It ~et the requlrement~ of neither. 

16 Labor Code Sect10n 5903 8eta forth the grounds upon which 
17 a petItion for reconalderatlon may be made and fUrther providea 
18 "and no other [jroun1J." 

19 Applicant i s petition did not ment10n a s10ble one of any 
20 Buch grounds and cannot validly be treated as a petition tor 
21 reconsideration. 

22 ASSUming that appl1cant intended his petition as one to 
23 reopen, Labor Code Sections 5803 and 5805 then appear to be the 
2' governing provlo1one aupplemented by the Comm1081ont~ Ru1c5 ot 
20 PPact1ce and Prooedure (Sect1on 10711). 

26 Section 10111 ot aaid ~les requlre~ that petit10ns to 

·-
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been the "Executrix or the Eetate N ot the deceased employee 
const1tute good cause to reopen. 

Ander$on VB. Superior Court, 187 Cal. 95 shows that: 
"IT IS THE DUTY OF THE PERSO~.~L REPRSSENTA­TIVE OF A DECEASED PLAINTIFF TO HAVE PEND­

rnG LI'l'IGATION B!lOUGHT TO TRIAL "!THIN THE STATUTORY PERIOD." 

£ 

Laehe~ and lack or dilIgence for over 18 months can hardly 
be an eXCU8e tor good cause. Although the CO~lBs1on haB 
stated 1t$ be11er that the deeedent's he1r~ should not be 
penalIzed beeauee of the failure O~ inabi11ty of e~loyee's 
attorneys to aScertain and adv13e the Co~lss1on or his death l 

such attorney~ by letter of October 8~ 1962 advised the Commiu-
810n that the employee h ••• has been confined to Brookside 
Boap1ta1. seriously ill and w1ll be unable to attend the hear1ng 
on October 11, 1962." The man died FOUR DAYS a£ter the date 
scheduled tor hear1ng and the attorneys I Beven days before -the 
death, knew that the man W~6 1n the na~ed hospital. The de­
cedent's e~ecutrlx had a duty to have the pending lItIgation 
brought ~lthout wa1t1ng 18 ~onths to ~ake an appearance. 

In paeB1ng_ tvo 1tems are worth mentioning: 

1. The ratalIy defeetive petItIon BhoW3 neither that 
JaCqUeline Clancey qualIf1ed nor. lr ~O, 13 Btl11 acting sa 
an Executrix. Notw1th~tand1ng the opening pa~agraph of sa1~ 
pet1tion 1t nowhere even otates that ~he is a daughter or heir 
of the decedent. 

2. There 18 not even an attempt to ahow an excuse for the 

e 
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action and concludes the rights of the parties in that 
particular act1on; D9wlln~ va. Polack~ 18 Cal. 626. A dls- " 
mIssal for delay 1n or want of prosecution 1s not a Jud~ment 
on the mer1ts but rather a rerusal to hear"and determine on 
the merits; Bell VB. Solomon8, 162 CaJ.i05. .But .. auc.h a diD .. 
missal depr1ve~ the cour~ of juriSdIction to hear or d~termlne 
any motion llnrelated to the dl.smUllal; ~.rd va. Garland (1946) 
21 Cal.2d 840. 

Once lost .. Juri5diction cannot be regained even by 
stipulation or ~h8 part1es; S~uer ve. ~perlo~ Court, 14 
cal.App.580. 

A31de from the power conferred by Section 473 or the Code 
of C1v1l Procedure. the trial court cannot vacate lt5 dec1s1on, 
once it 1ft made .. on grounda of Judic1al error. ~hu" where the 
record 6how~ that there 15 no mere m1stake or 1nadvertence on 
the part of the tr1al court, and that an order of d18~5s31 
was the order intended to be made .. an appellate court will not 
vaca~e that orQer; ~~t vs. United Artists (1947) 79 Cal.APp~2d 619 .. 625. 

In the instant matter l there had been several Notices or 
Intent to Dismiss and quite obviously the actual D1s~lssals 
were not made by mere"m1~take Qr inadvertence on the part ot 
the trial court. It she# 1n fact, has legal ~tatus to do 90, 
Jacqueline Clancy 18 not pre~ented from r~l1ng her own app11ea." 
tlon for hearing on the mer1ta on tne sa~e cause as shown by 
the Olwell ca8e (supra). 
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Mrs. Clancy laila to ~eet eIther the requirements for ft petition for reeon~1derat1on or the ~equ1rements for a petition to reopl!n. 

The trial trlbl1.nal. having made ita Judicial detel"ln1natlon to d1emis& the case lost Jurisdiction (save as otherwi8e pro­vided for good enuae) to reopen the matter. 
Strip the concluaions trom tho petition wh1ch 18 under attack and th~re 18 not even a 8keleton left. 
There !s no equ~ty in vaoat1ng a dism1ssal as to some de­fendants and not vacat1ng dlsm1~salB of other derendant~. Eighteen months del~y by a personal representative 1n pursu1ng l1t1gatlon 1~ laches not c~pable of excuse. WIIEREFORE" defendant prays that. the ORDERS made May 12, 1964, be V8cate~ and nullified and that the Order or D1am1s$81, date~ ~~¢h 31, 1904 bb affirmed, ret1T1ed and rcln~tated. Coplea or thie Pet1tion tor Reconsideration have been mailed to tne parties 1n~1cated below. 

Respectrully Bub~tted, 

~£torneYOrenanti' Dated in San Francisco, California 
this 8th day of June l 1964. 

cc - S~lth, ParriSh} Paduck & Clancy 315 ~lnancla1 C~nter Bu1lding Oakland} cal1ro~a 
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1 e~ - Depart~ent of E~ployment 
P.o. Box 1857 

2 Cakland, Ca11fo~a 

boA 

• 
cc - Pa~lr1c Employers Insu~ance COmpany 

3 244 Pine Street 
San Francisco, california 

• ce w ~e5tern Asbestos Co. 
675 Town~end street 

~ San Francisco, California 
CC - MunClet Cork Corp. 

8 550 Brannan Street 
~an Prancioco, California 

7 cc - Plbcrglaaa Eng1neer1ng & SUpply Co. 
1200 - 17th St~eet 

a San Franc1sco, californ1a 
cc - Van Arsdale &: Harris Co. 

9 595 'l\mnel Avem..e 
San Francisco, Ca11tornia 

10 cc .. Aetna Casualty & Surety Co. 
~20 Montgomery Street 

11 San Francleeo, Ca11fornia 
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c c - Cla1u Department 

p.. -¥'§!;*. .• Q-
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/ 
-
. ' 

1 

2 

.:s 

• 
t5 

e 

1 

8 

9 

10 

11 

12 

13 

1" 
l~ 

« bee .eet. -+rrr .t d' irtd b t .. 10£_ 

• e 

!ERIPICATION 

Unde~ penalty or perjury I declare the truth or the 

tollovlng: (8) That the contents of the roregol~ document 

are true md correct ot my own knowledge# except as to matter.a 

stated therein on information and belier; (b) that the ~tter8 

eo ~tQted are belleved by ~e to be true and correct; 3nd (e) 

that I make this ver1ficat1on b9cause the facts eet forth 1n 

sa1d document are within ~ knowledge and because as attorney 

rOI! one ot the defenc1ant:J herein, I am more familIar with such 

facts than are the otr~cera of sa1d defendant. 

~ttorney~ 

Da ted this 8th dRY or __ ~:uu~n~e~ ____ 1 1964. 

16 in San Francisco, Cal1f'ornia. 
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4 

~ L. J. STRErrHORST ~ 

6 Applicant, 

7 

6 

9 

10 

11 

12 

·';8. 

1'::rsn:.\N ASBESTOS COHPAl'lY J ct al~ 
and STATE CO~lPENSATION INSW.A.NCE 
FUNDJ AF:r..iA CASUALTY ~ SURETY 
CCHPA:lY", PACIFIC n:PLO\'EnS I~SUMNCE co HPA....\'Y ~ et al .. 

Dercnjants. 

13 Come:s noW', defendant STA'l'E CCMPDr3.~TIC~.J r;:;UJ-:All:'c 
14 YUN~I w1~~ th1~ lta Answe~ to Petition tor Rc~o~1dc~at1on 
l~ and/or Motion to set A311c D1snisoal :for Want of Pr~secutlon, . 
18 ana in respect thprcof alleges: 

11 1. State Compen~ation Insurance Funj denle3 that 
18 the ~etlt1on for Reconsideration ~ho~s any gro~~ds for ~nt-
19 L,g of P.e~on31derat1on o£ th~ Crder of ~arch 31 .. 1954. 
20 2. State Compensation lns~rance F~ de~les that 
21 ~hc Petit10n to S~t A~1je Dls~l~s~l for Wan~ o~ P~cs~c~ti~n 
22 ~how~ any brO~~ ror doin& ~o. 

3. And for a r~ther separate answer a~d aff1rmatlve 
24 defense to all cla~ assertej bJ petition in the a~ove 
~~ entitled matter, S~atc Compensatlcn Inaurance F~d alleges that 
28 all said ela!m3 are barred by the provisions of Sections 5400 tc 
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lungs over a period of many years. Several ~p!oJers and 
lns~nee carrier~ f11ed an An~wer. 

App11eant took nc step~ to brin~ the ca~e to hear1n£ 
~~~ on or a~out September 29, 1961, ce~taln d~rend~nt3 filej a 
Pet~tlcn to D1~mlss for Wa~t or rrG~ccut1on. en Nove~er 29, 
1961, Dismissal tor Want of Pro5ecutlon was la3ued as to th03~ 
certaL~ defendantS. On December 1, 1961, State Cc~~ensat1on 
Insurance Fun'.l flIed. a PetItion to Dl:m:.lss for liant of 
Pro~ecut1on. A Uotice of lntcntlcn to D1s:n.1S5 for ..... ant of 
Prose~ution dated Dece .. ;l'oer 8, 1961 wa3 i~siJej by t~e Industrial 
AccId€nt Comm1ssion, George W. Lane, Referee. Written oojectlon 
'~3 to be made wlt~1n 15 days from date or service. On DeceQber 
27, 1961, (19 daY3 later) applieant's attorne~ f11ej an o~jcctlc 
to Not1ce of Int£ntlcn to Di::;rtt1es .ror '(,'ant of Pros~cutlcn. Cn 
June 20, 1962J another Not1ce of Inte~t1o~ to D1so1ss ~~r Want 
of Prosecut1on wa3 aerved by toe In1u~tr~1 A:~ljent CO~lso1on. 
On )uly 3, 1962, the State Co~pensat1on Inooranee ?un1 rene~ed 
1t5 reque~t for a Petit10n to Dlst.'.1ss fer ·,·iant of: frvGe';L;tlon. 

On July 11, 196z j the appl1cantt~ attol~~Y rll~j ~h 0~Ject1on to 
N'ctice 04 Intentl()n to Dlsmss for ;""ant of Prcs€cu~icr... Cn 
Aucust 3 .. 1962, the case was set tc:.' !;ear!.:tg on Cc~o~er 11, 1962. 
By letter of O'!tobcr 8, 1962, the appl~cant;ts at~o:ney inforned 
the Industrial Accident Co~ls31on that ~r. S~relthcr~t haj ~een 
eonfined to Broo~lde Hospital SC'!'1ously 111. Cn ~tober ll~ 
1962, applicant'S attorn~1 appeared ~~1 stated that the a~p~ican~ 
was then hosp1tallzQd in what appeared to be a te~.lnal conj~t10 
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the Ca3e wa2 ordered dlsmlszed for :ailure or prosequt~on. 

I. The cla~ or JacquelL~e Glaney is barred by the 
statute 0: L1m1tations as provl.jej by Labor Cede Sections 5400 
to 5412, ~~clu~1ve, and particularly b~ La~~r COd~ Se~tlon 
5406 , wh1ch provlde~: 

~5405. Tha perIod within wr.lch ~~y be 
co~enced proceed1~bc for the col1cctlo~ or the b£net1ts provided by Article 4 or 
C~pter 2 of ?art 2 of this clvlsion 13 one -:-(eo.r from: 
(a) The jJ.te of dC'atr. where :l.cat!1 Oc:::urs 

w1thin one year from date or 1nJlU7; or (b) The date of last ~urn1~~~,~ of a~y bene­f1ts und~r Chapter 2 ot Part 2 of this 
d.lv:!.:3!on J where deat!l OCCU:-3 more than one year froru the date of injury; Or~ (c) The date of death, where death occurs more than one ~~ar artcr the date of 1nJury and compencat1on benefit~ haYe been furnished. 

No such pro~eedin6.l may be cor. .. -;Jen:::ed DOre than one year after the date of dea~hJ nor more than 240 weeks from the date of in,! ury • " 

Leo J. Stre~thor$t dIed on October 15~ 1962. No com~ensatton 
bcner~t3 have been furnished. No al'mrd ha~ been r:Jade. Mo .. e 
thaa 240 week3 have passed olnce the date 0: lnjurJ alleged 
to be July 2l~ 1959 (See pet1tloncrp' Application, Case 
60 ~P-192-145) Ruiz v. I.A.C. (1955) 45 enl. 2j 40~~ 28~ P. 2d 
229, 20 cee 265. state Cocpen3~t1on lr.s~rar.ce ~~~~ v. I.A.C. 
(2958) 23 177-

2.. Dilly perc;cn~ ar;6l"1evcd directly or i!1:!:!.rectl~, 
by a final Order, D~c1s1on or ~w~rd of ~he Cor.~ssloner er 
~_IY __ ,. ... .. , 



/ 
b 

o 

1 pr~ceed1ngs at the time 0: f111n6 ot tr.e PetitIon for 

2 Rec:m31dcra~lon and/or r·1otlon to !jet ASide Dl~r.;,1ssal fo,...·~ant 

3 of p~osccutlon. At the time of th~ fIl1ng of the pct1t16n~ 

4 J~cqucl1ne ~lancy waa not substituted in place and stead as 

e ~he pC:30nal rcprc~entat1vc nnd next of yJn of L. J. 

6 Strc1thorst, the e.pj>lieant. J'o.cquel1ne Cl<:me:,- ha'1 no 

7 3tatuD no a partJ to the proceedlngo. S1r.r. ~ no part:t can 
.. ' 

8 pct1~lon tor reconsideration afte~ 20 da¥~ rol1o~1nC 

9 D1<lJlilJ3al for ~"a. .. t of Pro:)ccut1on .. J'acquC'llnc Clane:7 .1s now 

10 ba~cd by the Statote of L1mltatlon3. Labor Code Sectlon 5903. 

11 3. Labor Code Sect1cn 5900 et. seq. prcvlde~ for 

12 the m~ of reco~3iceratlon rro~ an Order or DeC~51cn or a 

13 rc:eree, Section 5~03 provl1e~: 
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"~903. At any time with1n tw~n~y .:!'l.y:; after 
the ~crv1c~ of 3.n:l 1'lr.al order, jc.cL::.ion or 
aW3rd ~de and file1 b~ a cc~~l~~lGn~r or a 
referee erant1nc or dcnll~~ ~cm~cn~a~1vn, or 
~r1~1nG OU~ o~ cr inc1dental thc~cto~ any 
per:!on a~£:rlc':ed tncrc'Jy C.2.;; pet1~lcn for 
Te~on~11erat1on upon One or ~orc of th~ 
ro~lo~f1..'1;:; 0'0\,;Il:l;> ar::i :10 cth~r; 
(a.) T.lat \:'y s;Jc:, or;:!er, dcol;Jic:1, or a'.'8.rd 

r.ade and filed by a cC~jis~ion~r o~ ~ 
rcfe=e~, the cOr.l1:l1s::~o!l. acted ;tlthou'; 
or 1n cAces:;! o!' lt~ pmlt':r.::;. 

(b) T~t the orl~r. dccisioa, or award ~~3 
pro=u~ej by fraud. 

(c) Tnat the cvijer.~e dOCS not jU3~1fy the 
f1ndL'1C3 of fact. 

(d) Tr~t the pct1tl~ncr r~n ~l~covered nc~ 
e\'ldencc rnater131 to h1r.l, t;h1ch he could 
not, with rc~~on~blc ~!lls(nca, have 
d1s~0'/ered and produced at the hearl...'1e. 

(e) That the r1n1in~s of fact 10 nat 3upp~rt 
the or1nr l dacl~1onl or a~~rd. 

Ncth1ng ccn~a1nej in this 3ectlon shall lL~1t 
th~ &rant of cont1n~1ng Ju=1sjictlon contained 
in sectIon:) 5803 to 5805 l..'"l=luslve.'· 

. "-- -\- -- .... .- ..... -- ~ - - - - .. ., - -- ....... - - --

..... 

.' 

.-
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1 4. Pet1tioner fails to dt~t1ngu1~h a petit10n for 

2 ~e~ons1deratlon ~rom a petItion to r~open and rails to gIve 

3 DO~e indication to jU3t1!) a reopenins of the case. Petitioner 

& has not alleged any ground to reopen this case a~ b, the facts 

6 shown the~e1n it is clear that the pet1tioner or petitIoner's 

6 co~el~ or both, have @x~rcised a laek of d11~~nce 1n brlng-

1 inS the ea.~e to hearing.. :lee e.g. ~on:;o11(!at~.:! "';e::tern St~el 

8 .y.!. I.A.C., (1962) 205 Cal. M)P. 2d 275, Zl cee 159; U~ •. ~. PlEe 

9 & Paun:1r-,l Cor:;pany v. 1.f. wC. r :.upra. 

10 (a.) It required t:lore tha."l one an1 one-hal! 

11 y~ar3 ~or the applicants to get the case 

12 

1.-3 
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to hearing. Ap~licatlon was r1led on 

March 4, 1960 and hearing was finally 

~et rcr October 11, 1962. During th1~ 

period, Di3m1s~al for ~ant of ProsecutIon 

waa Granted to 3cve~al def~n1ant~. 

(b) AD long aeo as July 11, 1962, appllcant'B 

attorney cla1med to have the al1eoed 

medical ev1dence needed to pro;;!ccu~e i11s 

ca$c. (See Obje~tion to Notice of In­

ten~ion to rlsn1ss for want cf Pro~eco~1on, 

dated July 11, 1962) 

(c) Dated Decmn.bcr B, 1%1, l1o'::1t:e cf Intr:nt1on 

to D13~lD3 within 15 da~o 1r n~ wr1t~cn 00-

Jection be na1c wa3 8~rv~d by tho ln~uotr1al 

Accident Co~13s1on throu;:;h 1-1:', Gcc%'r;e W. 



-
/' 

q .. 

1 

6 

1 

8 

9 

10 

11 

12 

13 

14 

10 

19 

17 

18 

19 

20 

21 

22 

215 

26 

.. eftwe'n $ eo,,. 'tzHt , ... Or ' •• <,.. ... 

another obJectl~n (July 11, 1962) flna113 
f11ing ~cd1cel repcrts that dated ~ro~ 
rotay or 1961. 

(d) Appllcant l s attorne~ actually knew the 
loeatlon (Broo~1de ~c~pltal) cf Mr. 
Stre1thorst during y~. Stre1thor3tl~ 

t~rm1nal 111ne~~. It Becmz 1n=on~eivable 

that app11eant's attornoy vould not ~­

qu1re as to his aged cllcnt l s health. 

(See petltlcne~13 attorneY'a letter to 

the Indu3~r1a1 Acc1dent C~3s1~ da~ed 
octob~r 3, 1952.) 

(e) At the ~earlng cr Cctobcr 11. 1952 ap­
pllcant'e attorney knew the a~rllcant 

wan ser1ou~ly ill and at th~ tL~e had 

actual or eon~truct1v~ knowle1ge t~t 

the app11cant's con~1tlcn wa: te~inal. 

App11cant, L. J. 3trc1thorst~ dle~ O~ 
October 15, 1962 at age 72. No~w1th-

3tan11ne, over one and cnephal~ years 

have elapsed before appllca~t's attorn~y 
a~tcDpted to br1n~ th13 ¢~3C to te~~~t1on. 

(r) A5 prov1d~d by the Labor Code l appl~can~l~ 

attorney had ampl~ t~e to cbJect tc the 
Nctlcc of lntcnt·lcn to i)!-:;::-.105 crc,le;:-c'! b;: 
the lnduatrlal Accid~nt C~~~1~s1~nJ Geor£e 
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1 tr~t autopoy ~1nd1ng~ confirw applicant's uriSinal cla~ that 
2 he w~s d13abled becau~e 0: asbc~tosls~ (but this r.~ died cf 
3 care1n~). 7he allecej aut~psy finj~fi5s ~ou~d n~t const1tute 
• the dlscove~ "new ev1;jI:mc~tJ upon \'rhlch rE:'ccns~era~1on .. '111 
~" lie even 1~ the 8~ were t~ely. ~bor Code Section 5903. 
6 (d) "Tender of merely new cumulative evidence doe3 not 
7 con~t1tutc val1d ~ound for reconoide~at1on.n I.A.C. R~e 
e 10870 (r) See Clendaniel v. t.A.C. {1941} 17 Cal. 2d 659. 111 
9 P. Zd 314, 6 eee eS. 

~cro;. it 1a t'e~pectfully pra.yed that the 
Pct;t:tion for Reconsldc:-at1on and/or NC'tion to Set A:s!.je 
Dis~!.3sal ror Want of ~os~ut1on be denied. 

.-
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COP1e~ ot.t~ts Answer to Pe~1tlcn ror R~ccns1de~tlon 
and/or Hotlon to ;)et AsIde D1stlis~al fo:- i!a:1t of rrosecut1o:1 
have been naIled On the perno~ and add~Q~se~ c~wn below. 
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Rezpcctful1y ~~Q~tted~ 

Dated at $an F~nc16cOI ~allforr.1a 
~hi~ 19th da7 or ~~YI 1964 
cc-
S~~~h# Parr13h~ P~duck ~ C!anc~# ~:torn~~~ at Law }15 Pi..-.anclal Center Bulltj1ne .. Oal~laClJ .. CalHo;.-n1a. 
f1dlen 'I; 71lIpp1, Attornc.:;J ~t L;iw 31:; H-;,;:J.~Cc;-:,.cry ~tre~::, !;an Franci:;co 1 Ca,11f0:'!1ll 
!~:1:1a ',: 0roDn:;, Attorr.e::~ at La:1 2540 ~~ Paolo Avenue .. Caklan1. Cal1r~~Cl1a 

.. 
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\'EnIFICA'l'IOU 

Under pcnalt~ or perJu~J 1 je~lare the truth or the 

4 follo\,/~: (a) Tl'.at the oontent!) of the fot'eGoine; document· are 

e 
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10 

11 

12 

13 

14 

15 

16 

true ~~~ ccr~ect.o.r my own knoHlejee~ excep~ as to matters 

stated therein on 1nro~t1on and be11ef; (b) that the mattera 

~o 5~atcd are bell~vea by oe to be true and eorrcct; and (e) 

that I cake thl~ vcrif1eat1cn because the racts net rorth in 

said document ~e wIthin ~ knowledge and because as attorney 

for the defendant herein, I am more familiar with such facts 

tran are the orflcer3 Qr sa1d derencant. 

17 Dat;e-j, at san Fr!lnC1~co .. Call.fornia 

18 ~hla 19th day of May, 1964 

19 
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JUJ MiSSION $11tEET 

SAN FRANOSCO J. CALIFORNIA 

De~~tmCnt of InduBtria1 Relat10nB 
Industrial Accident C(l1llll1SBiOD 
P. O. Box 603 
San Fran~iGco 1, Cal1Iorn1& 

Attent1on: George W. Lane, Rd'eree 

.. AoI. ..... ,... ............. 

....... 
R. T. Read. 
General F1le 

RE: L..J. STREInI~sr V. WESTI:Rn.AS:5ES:roS CO., ET AI,. 
Claim 110. Sf 191:!-:-145 

Dear Sj.r; 

In refly 'to your letter or MS.;('cll 11, ~960, \Ie viL'>.h to send. the 1"O~ 
inf'ormation. " 

iolestern Asbestos Co., 675 To-.mse::d St.~ San Franc:hco, Call!'crn1a 
State COlll}-'Eln(;ation In6:.lrIUlCe Fund, Policy JIo. 11 93224-56, 1-1.56-57, 
Policy No. D 93224-57. 1-1-51-58, Policy No. D 93224.58, 1-1-58-59 
FollCY No. D 93224-59~ 1-1-59-60. . 

Plant Asbeato5 Co" 1300 fuurth St., flneryvllle, California 
InduDtr1al Ind. Co., ~l1cy No. C:' 602110, 1-1-58-59 and 
fulley No. CP 600056 J 1-1-59-60. 

Fluor Maln~:'lnnc!: Co., 406 "'ard St., ~rtinez, California 
~50c1ated Ind. Corp., Policy No. 480285, 4-25·52-53 

ContinenWl Cus. Co., l-tlUcy flo. (;409667, 4-25.)3-54, Policy No. (Not 
ava,ilable) 4 -2) _,~_J)), Policy Uo. 1907(3) l 4 -25-~S-;l>, Po11cy lio. 1(94)26, 
4-25-56-)7, PolicY No. 1894526, 4-25~)7-~8, Polley No. 1B94~261 4-25~5B-59. 

C. F. Brnun to Co., 1000 Gouth Frer.JOnt Ave., Alhambra., Ct1l1rornil\ 
Amr!rican Potor1::,ts I:.::.. Co., l'ol1ey No. eM 42CX340.1-1-?2·53 
anti Policy 1/u. eM :"';&012. 1~1-~3~)4. 

l;..untJennc;,~1 MuLl".ll.l C .. ':~:..Llty Co., Policy No. C 4';)'0'14, 1-1-)3-~4 

An;criCUI) M;ltOriPt5 I!I:. Co., I c;,l1(:y No. eM 4:...'()01"::, 1-1~)4-)), l'o}1cy No. 
eM lj~:00J~, 1-1-', - ~,t'Ol1c.:y ]:". GM 4L.~JOl..!J 1-1-"ll-;"(, l'ol1cy)iO. eM 4<.,'15012 
1-1-~'{-~v, unci t.,;,112J 1.0. L'M 4<:-.012, 1-1-'J.i-:"9. 
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Department or InduBtrial R~1~t1ona 
Industrial Acc1den~ Commla~10n 

RECEIOED 
APR ~ -1950 

Olru,.UfT 01 I~X~rlAl. tU.u/Olll 
~ Of I&;II..ltlW. £roD£m 

Al-In.i;troPg Cork Co., 304 Sha..., Rorui, South San FrWlclsco, Cal1forn1a 
Tr8v~ler6 Ina. Coo, Policy No. 2047243, 1-1-52-53, Policy No. 2673S~\, 
1-1-53-54, Policy No. 33bC210, 1-1-~4-55, Policy no. 4490459, 1-1-55.56, 
Policy No. 4991518, 1-1-56-57, Policy No. 6483814, 1-1-51-58, Policy 
No. 7220992, 1-1-58-59. 

San Jose Asbestos Co., San Jose,} CIIo11rorD.1a 

we a...~ sublt1tUng coverage tor (),ren ~1u1o dba: San Jose Asbestos eo., 
1140 Lennon Way, Sao Jose. 

Rardvare )Nt~l Ca 5ualty Co., Polley No. 605551, 3-9-56-57, .f'QUI;;Y 
No. 705080, 3-9·51~5B. 

Chas. Ayers Co., 695 )Unnesot8 St., san Frllrlclsco, calltorn1a (Hot.hiDg pr1ol" to 
5-26-53). 

kgons,ut Insurance Co., Pollcy lb. 105668, 5-26-53-1-1-54, Polley 
No. 114699, 1.1-54.55, Policy No. 133959, 1-1·55-56, Poliey No. 
147705, 1.1·56·57, Policy No. 02044. 1-1-57-58. 

Fiberglas Engineering &: Supply Dividoo, l2OO-11~ st., San P'r9.DClsco, Ca11tornia 
ktnA Casualty « S.trety Co •• Policy No. 3J..C 733, 9-1-5~-55, 
Pelle;y No. 31C 784, 9-1·55 ·56, Ptlllc;y Jk). 3lC 822, 9·1-56·51 

lJ:)rentz.eo Co., 2267 )tl.rket St., ()ikland, California 
Industrial 100.. CO' 6 Polley No. 501 CP 00429 ... 1-1-55-56. 

Aetna Steel Products COt"})Qrat1on, 61 Bro3dvay, Nev York. 
He.rtlord Accident BJld Ind" PoUcy No. US 995537, lO~-45-46 .. PQl1cy 
No. us 65009, lo-6.46.h7, Polley NO. US 125~, l0-6-47-48. 

Bay Cities Asbestos Co., 1.td., Firth Ave. &: E. 12th $:., Oakland. Cal1torn1. 
!:1d',;strial Ind. Exchange, 3~31~3 lL,,<;.il ';-3l~ (Policy nur:nbel"S llO~ 
&>'a1lable), Effective 3.31.45 Polley 00. &')"()1lC:8. 

R. T. Re~d) ~rer1r.tendent 

UndcrwTitins De~~~ut 
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