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Paul Mergell
615-525-¢679

To Paul, Bill, David Charles, and all the other good guys.

Hexe ate my commente on the draft of the May 7, 1992
settlement letter on Nevada Power and the attached summary.
These commente are not in order of importance but rather in
order of presentation.

I would end the firgt sentence after "against all
Defendants." it is my experience that defenge counsel hate
linvtening to Plaintiffs' attorneys talk about prublems
facing the defense. They know what the problems are and the
remainder of that first sentence is not needed.

The biggest problem I se¢e with the settlement proposal
18 ity identification of a real bottom line. 1In my twelve
years here in my little fish bowl in Bugene, I have hever
had a defense counsel believe me when 1 said my first offer
wvag my bottom line. I am friends with some defense coungel
and have spoken with them about this. They all smile or
laugh and say there is no way they will treat an initial
ofter as a final offer - it just doesn't work that way.

I think that negotiations allow defenae counsel to
prove their worth. Obviously, defense counsel's opjipnion is
important, if not persuasive, to most clients considering
settlement. The trick then becomes manipulating figures and
positiong so that defense counsel wants & case to settle.

Here, defense counsel have made major errors and may be
in a precarious relationship with their clients = or they
may fuar such a relationship. Our task is to make defense
counsel jlook and feel good g0 that they will support a
settlement of §15 million,

I think the way we accomplish that task is to assume
out first offer will not be treated as & bottomline.
Instead, we should indicate our first offer is a firm
bottomline, but be willing to move slightly, It ie my
opinion our first offer should be £1% million plus our
estimate of the defense counsels fees plus 8§ million. Our
offer would then be about 8§18 million, If we let Gefense
counsal talk us down to §13 million, they will fesl gooa
because they saved their clients 63 million (81 million
-after their attorney fees), and the defendants should feel
good because, at that point, Nevada Power is not making one
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penney other than being reimbursed for its costus and not
incurring its own attorney fees.

In the last sentence of Lhe letter, we should
specifically indicate that it is not our intent to have this
settlemant offer be used 1ip any judicial proceeding. 1In
Orogon, we have a rule of evidence (4@8) that precludes use
of otfors of compromise., It is standard that wa cite that
ORE provision in any settlement letter as a precaution. My
guess 1s that Nevada has a similar rule and we may want to
cite the specific rule of evidence.

In the summary, the swcond paragraph is not clear to
me. The first point is not identified as a first point, but
that ia not the main problem. 7T think we ara tryvina +o say
that if Nevada Power obtains a large jury verdict, it will®
be used against these defendants in subseqguent litigation
and in pettlement negotiations accompanying those lawsuits.
1f that happens, the total cost to these defendants will be
significantly higher than they would pay if they quietly
settled our lawsuit. 1Is that what we mean in the first part
of that paragraph? If so, we might want to make it clearer.
If ¢hoe e nat uhat wa maan, then what Ao wae mamn (T iunege
spoke with Bill 6nyder who indicated the meaning may be
cleac to the appropriate people on defendants' side wo maybe
my concerns are less compelling).

I really like the remainder of the summary, with the
additions Bill indicated wers baing hade, eiceptl [or the
ending which needs to be changed nlightly if we ask for more
than 815 million in our imitial offesx,

1 thank your settlement approach is strong and may be
accepted for the amount you are seeking. 1 even think they
may agree right off to pay the £18 million because it ia
probably substantially less than what they are expecting us
to make as an initial offer.

If anyone wants me to review additional drafts, I will
be in my vftice until 9:88 p.m, PDT,

Ralph
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