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CONCE>TS OF DISARILITY
INDER WORKMUN'S CORCLRSAYI:N stngurcse  RECES VED

M.EM
During the present week, we hzave been.prlvileged to meet

in an atzosphsre of learning to :vcnnsig‘er the problens preéntcd
by *pneumoconicses", Certainly there is no Plzce in this country
where that subject his received iore conscicntious secieatific &ng
inteusive consideration than fcro at the Saranac Laboratory,

‘ We have renewed our &ssociations wilh the gessries and
tozchin; s of those tuc Erand men of industrizl medicinee-Leroy U,
Gardner and 4irthur 4, Vorwalc—together with their EEny associztes
who heve rendsred such cistinfaishec service in this fielc of
mecicine,

The previcus neetings cof ihe EY::posius have been devoted
t0 the medical aspecis of preuroconicses; becining witi; the
present session, we turn Lo the legal aspects of these prodless to
consider;

1. Législative provisicas for cuspunsatice
Jor the victime cf these ciseases, end

2, 7The evaluaticn of Csebility or injury
arisin, therefrac,

These probliecs e.re caplex und ;ive rise to diZferences
of opinien, dependent JoCo Wie pointy ol vicw ol &pproach.,

In order thut I war lcentify wmyself for the record, 1
wigh to Btite that in ny prfescicnss prictice, I hove alwere
represented erployere ond incurere 4o A2LTeTE oslins wit., this

subject, except din 2 nimer o7 LISV wivre Ly e:iuLlomr clients
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heve egussted me to Teprescnt their e.:yloy’g'e% in the Proscatstion
of clains, wWhiie Ky profescional representatics has boen op the
side of erLloyers, xy toinking has &lways been in;‘lunced by deep
sentiment and Tegard for those tragic figures xno becoze diessbleq
Or die from diseases four which the medical prefession mas found no
Cure,

Our brothers of the medicgl pmi‘éesiaa have wlrcady
adiitted that they do not know a1} &o0ut potaasconioses, Therce
u\v.: Rany unsclvec questioas tnat shicuic stimuizie eintinued laborr.
tory reseafch of the type and characier that nae dstinfuiches the
activities of thie Laocratory, Pro. tie legal stanzcint s our
dsgisiatures » Sondusions wnd eoupts have bsen sTesliling with the
dlegal problexe reiatirg to esxpioyer liabilit:: o ¢usencation;
and here &galn, we fing Lhat they have act founs all the answers
to those problers,

In gy rewsrks, Jlesse coneider 1nzt I a= WinlHins oute
loud with no conelusive cpirions, but etif) e “2¢ ¢l & grogs who
le tryiug to find &NSWCrs o cuesticme thzi rave £0 perplexed my
dlegal brethren,

Dr, Vorwald har: esyed pe W ciecuss tme le,z) econcept of
_the tern *dicadility® unier the Corpenreticn stletutes., 4s & prelude
to that discussion, sy 1 remdnd you of vie natare ¢f an €upleverts
liablity to poy eonpeneetion for these diseeses, ‘Lpe ilzvilivy is
two-fold: (1) that L:osed Lty tie cozwon law, znd (2) that fiposed
by the Wormen's Cowocasution Acts of tie severwi fwlies, Co-aon
law lisbildty resglts Iro the €olerer'e e ol ence in groviding

for eupleyees & sofe Flace in &ich o WOl EAIC Yieab wits woicol
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o work and ftilnx;e 0 warn «ployeer of cangers incident 0 their
e<ployasent, In Such actions the eLployer retains e €o.410n law
defenses of;

1. The Felloy Servant Doctrine,

2. dssuz tion af Tisk by the employce, and

3. c::ntribatory heglipence of the eiiployee,
lhe cause gp tried in 2 Coust ol waw, befor o Jury, and tecinical
defal prineisles of procecure gnd ryies o 462 evidence prevai)|
The Wiinate Questions of liabi:.ity & disgfes gpre Wthin ihe ¢ige
cretion of the Jary,

Several decades &gc, our goclet: becane dissaticfied wvith
thal procecure ang devieed the wCricoen's Cozoensaticr scts to pro-
vide remedies for toet tyue of incustrie] injary, iodey all of ()
Etates and feders) Jurisdietions bave enacied guch ~ClS; they ¢iffer
in forz ang in benefite; 4 st.ates(l) do not srovide coapensetion
for occupetion diseéses » &nd in 23 pt-t 5(2) benefits for the PhEue
mocenicses are Bubject t¢ lia.itaiiens tial are et Piaced on benefite
for accidente: injuries, while in 14 sta‘.es(B) no berefits ere peic
for parmiay dicadbility, 3y vhe &cecptance cf the Provicicons cf tne
Corpensation hcts, the ¢acleyer bec#m: &t insurer of tie nealth gf
kis eployees as to Lose diseazes Rale culpenssble increby and
loses nis Comaon law cefenser in Such aciicas, while the epleyee
surrenders his Tight of coc.on lav aciicns ang Bccepis ihe Coxpen-
satlon Act as rig exclucive re.edy of tae injusy sc busteined, In
such clains therp it no fueue of ne,';li,:encc, €iiner on the 78T of
esployee or ezzleyer and tic wewrdesl rydes of ATLtelure wnd

eviceice are aoandoncd,
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Perhaps one of the most troublesome aspecis of providing
cozpensition for the durt disearcs res.lts fro: the varyTing ¢on-
cepts of L tern "disahility" unier the Lew., Cfose cazvensation
lavs define that tern; some leave it to camuission or court detere
mingticz, (ertainly one of the besic purposes of the cc.ensation
etatuter var to provide monetary cozpensation for injuries resulting
in loee f vagee-sarning czpacity of the injure: expoloyee,

< comaon law ccncept of the er: is that of "injury i
the body*; ¥alle unter the conocnsaticn etai.tes s Lhree cdlistinct
concepte o the terz have been adopted:

d. Disabliity i-pider an inability cn the part
of we injured eiployce % earn full wegee in ihne e:ploy-
mcot o wiich he war last exgloyed, (iiew York)

2. Disapility shall mean that &n expicyee is
tetesy unable Lo perforn any furiier work in his then
occ.xelon or in any ciber trade, business or occu;a;..ion.

Yerzoat) |

3. TiBALILity icans tne event of an enployee
beecilts actuaily incspaciitated, eithor pariially or
totelr fron perforcing ads work in the last occupation
in vl be was exposed to the hazards of euch disezse,
(Farriand)

sezring in rdnd those concepie of dieadility, let us ein-
gicer oy swiefly the threc main rpecicl previsions of cur Cempene
sation isws dhat a .17 tc the pnuus.conicees:

1. Lirdteavion sroviesoas of sinetary B-aslive,
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2, limitation Proviefcns helating to Filing
Claims after Diszblerent or Death, and
3. Denial of Cozeasstion for rartial Tisabildsy,
Iine does not perzit detailed ciscussioa of these subjects,
but I would like to refer tc their purpoees and odbjeciives. wnen
davs were first amendec to #TOvids conpensation for cust diseases ’
it vac recognized L:mat many ex;.oyees who iad buen previcasly
exposed Lo dust had accumuisted fagt im tneis lanze over the perioc
of explioymcnt antedating the effective dote of tae Law., This crezted
so-called "accrued liability" or ®poveatial diazbility” bucause vhen
the saw was awended, enployers werc Lisble us insurere ond deprived
of thelr comwon law defcnses, (herefore sy of the giates acopted
Provieions known as esc:lstor clz.ses of r.netory beiefite, providing
& low benefit et the efective dase of the sct wigs sraceal increzcscs
in benefits oach siccescive month tncrealiir. Sucu Privision wes
centained in the sew Yorit Jusv Dissese Act o 1936. Wit servec te
relieve tne imvedisle impacy of liabili;:rvuxd tc discourage an
avaleznche of cleizs &s soan &: ihe auendent becane ellective, i
psttern wus followed in azny Etatec,
while meny of the siates have reizined tiee: ie iclative
provisions, others have since repealed thew, Tie fact 45 that the
eznloyee diszbled rem dust diseases is Just a8 much eatitled %o
compensation as the eployee safferng frex ovher typee of disadility,
lLinitation provizicns meleting to e filing of clzins
present a serious guerilon. i ployers rad vhelr insur“-—.::.e carriert
properly desire to ascertein and diesciLar;e L.cir iiztitdiily uader the

dew within e rozsoazvle tie after ines €L oTiTe Or wne terzinztion
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of exployment, They wish to avoig continuing 14adlUty for an
extendec time. Our esurts have inter.reted these stelutes liberally,
- elving to the claimant the benefit of doudt, ~witn that phdlosophy,

I az in accord, but there showld be some recscasble tiue 1imit
within which clainms must be filled. Bowever, cur couris hive adopted
the general theory that lizitations of time for the filing of clainme
do not becin to runm until the exployce kaows or ourkt to mow that
be ha: contracted the disease. The resclt is tios eleims are filed

_____ and aliowsd years after the exployuent har torminztes, wegalliy,

such doctrines do not ke sense. Wit respect t¢ ciher tvpee of

injuries or in ecases of cazgge actions, all etate lawe provide

Bome fixed period of time wiirin walck eciady must be filed or sult

brought, why not as t¢ these ciseases? I pesc vue cuestion, but

dc not profess to kmow ihe answer,

With respect teo the natier cf coumpencation fur partial
Cisability fcr the pneusoconicses, £ far more sericus probvlen s
preseatec, and the legal urofession is &valting infermec opinieon
fren our medicel breitre: vefere finding <=e eciivden, If, ue ang
when the medicad srefescion can fing same sellelaciery formauls for
eveluating suck disabiiivy, I have no doubt that Sur lawe will be
&xended in this respect; but we do a0t see. to mave rciched that
stage yet,

At stated before, the law: of 1 slatur provide that no
comencation shall be paié fer partial CiEsbilits wiile in 4 states(‘:),
legleliative provisions EWvenst Lo provicde limitee cs..enszticon
therefor, It s not ny .urucse e acvosste srevisiins for or apzinst

such beoefits as we 67211 be endiriitened upon thoy galjuct oy tie
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speakers who are to Tellow, but 1 believe it 1l be of interest

for me to outline §r1ef1y the reasons for tais prebiex amd to state
the arcusents for and against the 2)lowznce of cenensetion for
partial disability,

The cld story {5 true that the cay we were born, we bepzn
to die, With advancing age » @ost of us sacw lung cnanges dezon-
strable upon x-rey ezazination, Lver',';" ainsloyee en:aged in s dusty
trade may sh'o'u ruch merxings wuich the medigil Frofcesion may
&ttribate in part o nis exvosure., 4&e o = vier of fact, many sili-
cotics are en;aged in trade and ghould be eontinued in tiwir expluy-
fent even Lhouga they have dewsnstrable evicence of 1he discase
without impalrwent of wage lo.& or ectarrz:grent in the performance
cf their duties, Prom the Bvingpoint of the ewmployer, e feels
that tc allow that exz.loyee conpensetion would ean thet e would
be on the cazpeneation #2yroll for life, witk the Privilege ¢f re-
opening his elaiu froz tize 0 time wiln incrocaedng benelits; in
ciher werds, every esgsloyec i ¢ potential cizimznt waere ne has
been subjecied to any cust exyosdare, Ia uzny instences suco
e.ployees ey continmue to perform tieir re _ular duties {¢r a normzl
difetize without wage lows. But frea the Buanipoint cf the euuiocyee,
be feels that he has suffered sune injuryeeas cdistinct fro- the
concept of disability; thav nis diseasc ey suter boccue comulicatec
with some other infection, resulting in wace lose or deading to
deatnh; furthermore, if ids e:'i;plcy.:ent. is tc :ni::.'-.t/ec‘.‘, hi may be
denied esployucnt in & eiziler trade d-Ca poyEicsl exc-imaticn. He
Ksy not be "disabled" but hc it injured, Zxeccniiy ir e meeving

where I participzted in & digcission of tris eabdect wivh Lr, Vorwslid
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anc Dr. Mayer, they used the term *cdisfunction”, rerncps daring

the course of their remarks, they may aite.yi sowe definition of
that terx,

In sumuary, the reusons for denying snd granting compen-
sation for partial disadbility are as follow::

Reazsons for Deayinre Coxpensstion:

le Imposcidbility of medical evaluation of

2. Compensation ghouid not we pidé unliess
the clainent has sustained & wage loss,.

3. Ixzloyer's liabil:i'..;,' Eicuic be fwlly
deteru.ned and discharged within & reassnat.e time
after serzination of expos.re or esployaest,

Rezsons for Oranting Coromnsatiion:

1, Lnryloy.e Las received eore injury,

2. If employazai is iersinaied, cmployee
may be unable to obtain oither e.ployment decause of
nis condition,

3. Ccouopensation for partisl 2iscdbility
frox other diseases i generaily allow:,

Four states have legislative formuize that attendt to
answer this problex, Tncy are Marydznd, Hormn Cerolinz, west
Virginia and wiscomsing and I comuend their ewtitee for your con-
eideretica., The gist c. thlcir yrovieions is to . rovide lizited
benefite Jor ®partial disabilivy’, iat peyv.ont ¢f which dischirges
ithe erployer from coatinuing aicbility,  Luc. netavce avoid ube

imposition cf unjust and anrcetonzblie costs v oin infustry ond nike
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the liabllity of the ezployer torzinsbie and insurallie; they also
cive to the employwe monetary benefits during the period of his re-

adjusiaont in oiher employmsnt wucre he is recoved frox continuing
basards,

¥ay I refer briéfly to the pruvicions of the worsuen's
Coupensation Act of west Virginds, with which I &m <rusps more
faxmiliar both as to its subject metter and its scidnistraiion, Ihe
lzw of that state provides &8 followss

*Section 6=a. Siapee of Lilicosis: benclite and Hoie
of raym:ntl 10 LADlOYeEE &10 JeDendcals,

4n exp.oyee shall, for the puar,.oses nerecSl, be
deezed to have sildccsisr (1) In the Zirst siage whan it
48 foun? by the comsissioncr that the earlicst éetectable
epecific siens of giliccsis are present, wietaer or nst
capacity for wors is or has been .impeircc o7 suck gili.
cosis; (2) In the secund stape when it ie found by the
cox~issioner that cefinite and specific physical sipns
of silicoeis ere present, and that cepecity for work is
or has been irmpaired by that disease; (3) In the third
gtare when it is found by the cozdrsiuner that the
exoicyee hes silicosis recuiting 13 tosal permanent dis-
ability, whether or nct acconganied by tuberculceis ef
the lungs.®

Co..pensztion peyable for firsi stage gilicosis ie tne swn of 1,000
for the second stape, 2,000, Such payzent opereler &s o fud re-
iease &no diecharge ¢f the esplcyer for coniinuing ldzoility. Yhere
is no recuirement that tae ex. loyce ehzil file claim; it is witnin
his election to do sc. The purpose cf the statute {c to provide 2
fund for nis readjustwcnt 4n olier empioyment where he did not ecn=
timue to be exposed 1o the hazard of dust., As & practical metler,
this law has workud eucce:sfuily. Cermeinly, no eltc nac had rore
serious probicze pariierlzrly Witk relerenct o Gust €7 CTalt &neng

coal miners. It rzy not be Ux £311 ensatr vo dhe cuesiicn, but
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arparently has been adzinistered to the satisfactica of exployers
end employees, | '

The forepgoing decussion has been preseated with the
purpose of directing yvur thoughts.taward those guesticas that are
troublescme in the adzinistration of liws cealing with coppeasation
for pneunoconioses., Stete legislatures will coatimue to secrceh for
preper legicletive formulue., Let us hope thct cur =ediczl breiiren
=2y help e 1o Jinc the answer to thece prebicas and elso find some

meiod to effect cure-¢f ithese disezses,
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EAKSAS, HISSIE:IPPI, OXLARU:A, SUJTH CATILIUA,

Twenty-ope States

ALLEANL, AEIZONA, AREANSAS, CZLURADS, FL.RILL,
GLOKSIA, IDAMO, IGWA, KAETMLIND, HASIAC.JILTIS,
VICHTGAN, FT:neSOrh, H.8 RoithDL, d.d ..ICo,
GIT.OUR, PewiSY VAUIA, SO3ii DEKUh, To.iS, UNAH,

Vup¥IiT, 81 VILSTHIA,

Pourteen Stotes

ALIZONA, CULURADS, FuURlid, IDAHC, MATSACHUCITIS,
EICHICAN, ETn.&loth, W HASTEIRE, 1o TORR
3 3 ] H

OAI0, PLIR{TLVARIA, Sldun LAEUTA, JUhE, Von 4,
? 3 ’ H

Four Stotes

VARYLAND, WORLA GARULINE, w.ST VIRSTVIA, «ISCiitLe,



