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THE IUD POSITION ON ECOMOMIC FEASIBILITY

e

(abstrectad from the Reply Brief For Petitioners for review
of the Secretary of labor's standard for exposurs to asbestos
dust: (IUD, AFL-CIO et al vs, Hodgson)

Seccion 6(b)(5) of The Cccupational Sefety and Health
Act of 1970 on its face contains no express reference to the
ralevance of economic considerutions in the Secrstary’s standsrd
satting function. There have heen statutes vhers Congzess pro-
vided in exprass Caras that sconomic costs should ba taken into
account in brmulga:tn.‘lnndn:ds (¥ational Emigsion Standard
Act of 1383, 46 U.S.C. s 1857 £-1(a) -- the Secretary aust promul-
gata standards concerning motor vehicle eamtssions ''giving spprepri-
ate consideration to technologics! fessibility and econcmic costs:"
Water Polluticn Control Act, 33 U.S.C. sallb0(c)(3) and L162(HI(1) --
due considesation must be given to the “econcmic feasidility” and
Yeconomic costs.")

GSHA, howvever, provides only that the Secrezary shall set
the standard “which most adeauately assures, %0 the extent feasible,
on the best available evidencs, that no amployes will suffcr catarial
1!"1#“!\:' of health or functiocnal capacity cv;cn 12 such cxplovee
has rogular exposure to the hazard dealt with by sueh scandard for

the period of his vorking life." From this refersnce to "feasibility,"
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the srgument is made that Congress necessarily intended chat, in
addicion to technological capabilities, econcmic costs were alge
relevant in secting standards.

In support of this position, reliance {s placed on che
dictionary definition of "feasible" and the legislative history of
QOSHA. With respect to the former, the dicticnary provides little
comfort to the proponents of this interpretation. For the redesign
of & plant (e.g.) is plainly scmething which {s feasible -- "capable of
being done or carried out" -- if adequate technology {s availabls, even
though 1t may involve s major financial expenditurs for the company or
industry concerned.

The legislative history -- far fram supporting the argu-
sent -- strongly -g.uu:u ageinst the relevance of ecoucmic considera-
tions. The legislative histoyy, and most particularly the concerns voiced
by Senator Doninick (Colo.) and others vhose efforts led Senator Javits

(N.Y.) to insert the '"to the extent fessible' language in the bill, ineluc-
tably shows that Congress intended only to avaid statutory language "which

aight be interprested to require gbgoliyte health end safety in all cases,
ragardless of feasidility. ., . .* (Sen. Javits' explanstion of his amend-
sant, Leg. Hist. 196) (emphasis added). 1Ia turs, it is significant that
the legislative concern centered about the fact that "absolute" language tn

the scatuts could be taken to mean chat tha Secretary had to promulgate
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a scandard which gusrancteed or warzanted that no in‘iries would

occur. Of caourse, this weuld ignora the practiczal realitjes cras
rotwithscanding the most comprehensive and rigorcus standards scme
tnjuries would occur incident to the inherent hazards of certain jobs.
Precisely because of this, Corgress inserted the "to the extent Scasible"
provision. But thers i{s nothing in the legisletive history even to sug-
gest that in doing so Congress desired or intended to accommodate employer
econoaic problens -- real or imagined.

We thus have & situation whers the legislative history
vhich gave rise to the ''faasibility' limitation did not relaZe to econoaic
or cost considerations. Insofar as the legislative history contains ang
direct refarences o econocuic costs, it supports the conclusion that it
ie not en applicable considericion. Thus, Senator Eagletoer (D.-Mo.), in
endorsing OSHA, commsnted (Leg. Hist. 1150-1151):

"The costs that will be incurred by emplcvers in

meeting the standards of heslth and safety to Le

estadlished under this bHill are, in my viaw, reason-
able and necessary costs of doing business. Whether

we, 88 individuals, ave motivated by simple humanity
or by siaplie sconomics, we can no longer permit profits
¢ to be dependent upon an unsafe or unhealthy worksite."

Likewvise, Senstor Yarborough (D. - Tex.) stated (lag. Hise., 444):

"This is legislation that has been needed in

this country for msny yesrs. We have no national BN
camprahensive occupacionsl healrh and safety bhill.

If & man in a manufecturing plant in one State

wers to put into effect safety messures to protecc

his vorkers snd scross the Scate line that practice

wag not followed, theoretically thers would be s

cheaper operational base. . .
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_ Wa need & Federal statute, 70C to try tofederalize

things, but o equalize :zhe cost ia cne tndustry

vig-a-vis another. Ve kncw the costs would be pyt

i{nZo consumer goods but zhat is the price we should

pay for the 80 million workers in Americs."

To accept the 'econcmics' position slso would be tacon-
sistent wizh the overall structure of the Act.

Section 6(c)(l), OSHA, empowers the Secretary to prcnulgate

emergency tenporary standards which taks effect immadiately upon publica-
tion in the Federsl Ragister; the only preconditions for exercising this
pouer is s determination by the Secretary "(A) that euployees are exposed
to grave danger from exposure to substances or agents. . . toxie or -
physically hlnfpl.. . « and (B) that such emergency standard is necassaky
to protect eaployees from such danger." Considerstion of econamic coats
play no role in the Secretary's determination concerning the precise emargency
unéoury standard to be ptun'xlglnd. In this coannection, it should be
up"hutud that the Secretary did promulgate such an emergency standard
on Desamber 27, 1971 covering exposurs to asbescos dust; further, in lower-
ing the accsptable level of exposure from 12 to 5 fibers, the Secretary
telied sxclusively on his detemmination that the two sbhove-quoted statutory
prerequisites had been satisfied. Significantly, while the impact of
ismediste-compliance with this new zors stringent standard undoubtedly
seant inereased costs to many employers in the asbestos industry, the

Secratary's statement of reasons contained no references o such econcmic

considerations.
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Section 28, OSHA, amends :the Small Business Act to

authorize loans:
"to assist any small business concern in effecting
additiocns to or alterstions in the equipment, facili-
ties or methods of operstions of .iuch business in
order to comply with the &pplicablc standsrds promul-
gated pursuant to Section 6 (QSHA), ., ., 1if the
Adminiscrator (urnder SBA) determines that such concern
is likely to suffer substantisl economic {njury without
assisZance under this paragraph.”
The logical conclusion to be drawn from this provision
is that Congress did not consider the costs which would be bocns by
small businesses s valid basis for imposing & luss stringent standard bet,
tnstead, offered the alternative of the above-quoted loan provision as &
methed for offsetting the sconomic impact of such stringent standards.

Purther, Section §(b)(6)(a), sets forzh & procedurs vhersby
-

an individual employer or employars may obtain & temporsry order granting

s variance from & standard under certain limited cizcumstances. Tre
legislative history makes clear that “"ecoucmic hardship (s not £o be &
considerstion for the qualification for a temporary sxtsnsion order” (H. Rept.
fo. 91-176%, p. 33; Lag. Hist, 1188, 1201). The Govermaent %.s acknowledged in
1ts Briaf on the esbestos case, p. 40) that “it is doubtful that the
S«nu;‘" may even consider economic factars in granting sny variance under
Seation 6(B)(6)A.* An intolersble ancmaly would result if the Secretary )
could taks 1nto considerstion ::zoncmic cost factore in pramulgeting & standard,
bt he could not do so vhen an amploysr thereafter seeks a temporary order

granting & veriance from that standsrd.
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Finally, we note the position of the Secratary of Labor {n
proceedings to enforce safety and hecl:th standards befors the Qccupational
Safety and Health Review Commirsion., Thus, ia Hodgson v. American Smelcing
& Refipning Co,, OSHRC Docket No. 10, the Secretary cited the ecployer for a
serious violation in allowing airborne inorganic lead concentrations to
exist at its Omaha, Nebr. smelter which constituted ¢ recognized hazard
likely to cause death or sericus physical iwrm to affectad employeis. The
employer, as an interim nmessure, provided respirators to the affected
enployees. 1t contended that the iastallation of engineering controls
could only be achieved at an estimated cost of 20 mi{llion dollars and, ac<
cordingly, urged that it should not be compelled to take such drastic ‘
affirmative action.

The Secretary's brief to the OSHRC hearing examiner (dated January 3,
1972) s of particular relevanch here. The Sectetary responded (Brief, pp.26-28)

to the eaployer's sbove-stated argument as follcws:

"Bven 1f the 20 nillion dollar figure vere correct and econoatcs
wvers & facter in the consideration of feasibility, the cost cf

any potential modificaticns means nothing by itself. Raespond-
en(t) subaitted no evidence vhataver as to the financial impact

o on its oparations of the cost of necessary engineering modifications
on or prior to June 30, 1971, If economics is an issus, cost by
{tgelf i{s only half the question. The other half of tha question
wanld be the financial impect of a cost of 20 millicn dollars on the
employer, as to vhich thers vas no evidencs vhataver. . . We sub-
nig that vhatever respondent’'s attitude sight have besn previous .
to the passage cf the Act, the necesssry provisions for the safety
snd health of amployees {s now, under that AcCt, a8 necessary A cost
of doing business as expenditures which msy result in increased
production or profits, and it should be considered as such. . . .
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We submit that engineering controls afford the hest
protection o ampioyees, 4nd &Satement by engineering
contruls snould be required in all inscances Co the
extent that such engineering contrcls are feasible,

It is our furcher position that wnere there ic suf.
ficient engineering ability to sccemplish the control
the question c¢f econcmics of implementation of the
controls will not be & factor unless {t involves msjor
reconstruction of & plant which would seriously
jecpardize the financial conditfon of the campauy and
then only if thers were feasible alternative adminiscra-
tive controls or protaction devices available.”

It is thus self-evident that in assessing "feasibilicy'

the Secretary's expross reluctance in ASARCO, for eiample, to

attach any significancs to aconamic considarations -- except in

the most extrame circumstances -- stands in nsrked concrast to

the position that &s a general principle econonic conaiderations

ares relavant to standard satting.

t ¢

Juane 27, 1973
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