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DANIEL J. ROS R
ANIEL J. ROSS, ET UX I*TH JUDICIAL DISTRICT COURT 5} Bl {[7 )
VS. NO. 90-4837 ¢ PARISH OF CALCASIEU

CONOCO, INC., ET AL

FILED:_oJ -/ Yo

STATL OF LOUISIANA

DEPUTY CLERK

PLAINTIFFS’ SECOND SUPPLEMENTAL AND AMENDING PETITION

TO THE HONORABLE JUDGE OF SAID COURT:
Now into Court through undcrs@ncd counsel comes, ELIZABETI! ELAINE
ROSS, DOUGLAS KURT RQSS AND I(Ql&IN RENEE ROSS, hereinafter referred to as
Plaintiff’s beneficiarics, who wish to amend tila Original Pctition in the following respects:
.EI,
A

1!
By amending Paragraph "10" of Plamuffs petition to read as follows:

.";1,0.

ql

On information and bchef the followmg executive officers of Conoco, Inc., Conoco
/

uo'

Chemicals and Continental Oll Company, 'md at and/or Continental Oil Company are, and at
II

all times pertinent to this lawsuit wcre, dmmcnlcd in the States of Louisiana unless otherwise
indicated:
a. Paul Glover, Safety Superintendent, CONOCO, INC.
b. Marvin Corwe, Safety Superimgclzadent, CONOCO, INC.
c. Ray Barber, Safety Supcnnlendcnl CONOCO, INC.
d. Harry Martin, Safety Supcnntendcnt CONOCO, INC.
e. Bill Wilson, Safety Superintemlcnt, CONOCO, INC.
f. Luke Landry, Safetly Inspcctor,‘ CONOCO, INC.
g. Ralph Carter, Safety Inspector, CONOCO, INC.
h. Ed Romero, Safety Inspector,"CONOCO, INC.
i John Lemire, Safety Inspeclorl,l CONOCOQ, INC.
j- Bill Lewis, Safety Inspector, CONOCO, INC.
k. Sydney Pitts, Safety Director, CONOCO, INC.
L Steve Ashby, Safety Dircclor;“‘CONOCO, INC.

m. Jim Phoenix, Plant Manager, CONOCO INC.

s:\wpSiischlanmend

o el o8 - ey SR

RNW 3381

Ws e s @ e e © Py W Tt

L PR LS

- an T

rewiv Sl



aa.

bb.

cc.
dd.
ee.
ff.

gg.
hh.

.
i
kk.

mm.

nn.
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Jack Jones, Plant Manager, CQNOCO, INC.

Maurice Clark, P'lant Managcr,%CONOCO, INC.

Jim Bateman, Plant Manager, éQNOCO, INC.

Robert Rutlilt, Plapt Manager, :"éQNOCO, INC.

Bill Brown, Plant Manager, C&l}IOCO, INC.

Kenny Andre, P]émt M:\nager,'-,_(?lifONOCO, INC.

George O’Brier1,;'151ant Managéfif CONOCO, INC.

Walter Miller, P]:mt Man:\gcr,:?gONOCO, INC.

Rabert Lemkuhl, i’lant Manag(.:;r:, CONOCO, INC, present domicile unknown,
Leon Vernon, Pl?mt Manager, CONOCO, INC.

Bill Broddle, Senjor Toxicologi’s'ti, CONOCO, INC, former domicile in Oklahoma,
believed to be domiciled in Texas.

J. J. Chester, Medical Departxﬁgnt, CONOCO, INC., present domicile unknown.
Richard Conrad, Plant Ma11ag€i:'; CONOCO, INC.

James DcBernardi, Plant Mm;a.g'er, CONOCO, INC.

Everctt DeWhitt, Industrial ﬁfgicnist, CONOCO, INC., previous domicile in
Oklahoma, believed to be domiciled in Delaware.

Dr. Jack Drumwright, Medical Department, CONOCO, INC.

Paul Fetzer, Chemist/"Industrial Hygienist", CONOCO, INC.

John Friend, Plant Manager, CONOCO, INC.

R. D. Gamblin, Vice President of Operations and plant manager, CONOCO, INC.
C. E. Gremillion, Safety Department, CONOCO, INC.

Tom Grumbles, }ndustrial Hygienist, CONOCO, INC., domiciled in Texas.
James [all, Director of Industrial Hygiene, CONOCQO, INC., domiciled in Texas
Michael Hayes, Safety Direc(df, CONOCO, INC.

D. O. Popovac, Safety, CONQCO, INC.

Thomas Huffman, Plant Mané;gcr, CONOCO, INC.

Flynt Kennedy, Toxicologist, CONOCO, INC., previous domiciled in Oklahoma,

present domicile in Pennsylvania.

Michell Malloly, Legal Dcparﬁnenl, CONOCO, INC., domiciled in Texas.
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W. L. McClain, Legal Dcpargt'n‘em, CONOCQO, INC., domiciled in Texas.

-
!

Zvey

George Shirley, Safety Dirccts;%, CONOCO, INC.

Oren Steffy, M.D., Medical 5&partment, CONOCO, INC., previous d;)micilcd
in Oklahoma, present domicile unknown.

Charles Whetstone, M.D., 4Medical Department, CONOCO, INC., present
domicile unknown.

R. L. LeMbke, M.D., Medical pepartlnenl. CONOCO, INC., previous domicile
in Oklahoma, present domicile unknown.

Dave Kuhn, Environmental Manager, CONOCO, INC.

L. N. Vernon, CONOCO, INC.., Saddle Brook, New Jersey.

Other executive officers with the same dutics and negligence as alleged above,

presently unknown but whose identities are subscquently discovered. Plaintiff will
notify Defendants of their identities as they are determined.”

1L

By amending paragraph "23" of Plaintiffs’ Pctition and the caption above it to rcad as

follows:

“THEORIES OF RECOVERY BASED ON INTENTIONAL MISCONDUCT

s:\wpSi\seh\anmend

.23,
Defendants, Conoco, Inc. (Ilefcinafler somelimes referred {o as "Conoco™) and
Vista Chemical Company, '(ilereinaﬂer somelimes referred to as "Vista"
including their executive of ficers (many of which remained with Vista after it |
purchased Conoco’s V.C.M. plant in the early 1980’s), have manufactured vinyl
chloride at their Lake Charles facility and knowingly discharged it into the
environment since approximately 1967. At all times rclevant thereto, said
defendants have been aware of the dangers inhérenl in the manufacture and use
of vinyl chloride. Defendants possessed medical and scientific data, along with
other knowledge, which clearly indicated that vinyl chloride and other related
chemicals, including ethylene dichloride, was hazardous to the health and safety
of its employees, including Danicl Ross, who were required to work with and

around these chemicals.
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Plaintiffs specifically allege th'u the Conoco Inc. and Vista Chemical, Inc. were

f<

aware of the followmg facts l)y '11 lc.v;t the early 1970s:

;"1.
R
‘

That vmyl chlonde is

which is capable of caus [

n

the hum'm body

That the mulu poleni h! Carcmogcmcxty of vinyl chloride had been
0 lnls1 l
demonslraled in numi%us animal toxicological studies and bioassays

“hml

conducted under the auspxces of European vinyl chloride manufacturcrs

)i; .
which these defcndanls} promised to keep secret and did keep secret from

i
& r.-'

iy
our governiment, from Dan Ross and others similarly situated and from

the public at large.

That vinyl chloride had in f1ct already been found to be associated with
ﬁfn |l -

cancer, mclndmg bram cancer as well as other adverse health effects

among workers employcq in the vinyl industry, and even that vinyl

I
L

chloride had caused brain cancer in Conoco’s own employees at his Lake
Charles facility, as caﬂy as 1972

That the United S(atéé %.iGovernmcntal agencies rcgulating exposure of
American workers (D;pt of Labor and O.S.H.A.) and the American
public at large (E.P.A.’A“?‘C.I’.S.C., clc.) were completely unaware of the

secret European studies demonstrating the association between

[N

exposure to vinyl chldrjdt: and the development of cancer.
Y :"
$reit
A

That the information r"cgérdmg the health effects of vinyl chloride which

”{ |$
the defendants, mdwugually and through their trade association, the
|u : -
Manu factunng Chcmlsts Assocmtmn was furnishing on to our government

on a more or less cc)ntmuous basis was incomplcte and deliberately
l ‘!

mlsleadmg with rcgard to the state of their knowledge of the carcinogenic

T -

potential of vinyl chlonde and that the government would be mislead and
Al iy
il

lulled into inaction by ‘lhelr deliberate omission of any reference to the
ol

secret European animal studies.

|
l
1
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That vmyl chlondc wasiz}lnd had been reported in the toxicological and
t.;!

3
*
.
P
Ha.
A
>
]
-

3
i .
epldemlologlcal literature- to be a multi-potential carcinogen. These

‘;. f .
defendants werc aware of such studics, reviewed such studics in detail

and, indeed, had secrerly (from its employces’ perspective) conducted

epidemiological studies of their own workers - including Mr. Ross
Sy
himself. These studies demonstrated the statistically significant increased
I
L . .
development of a wide wvariety of cancers in workers exposed to vinyl
S
chloride in the vinyl industry for more than one year, including brain

'!E‘i.‘iA

cancer; i

Yitp ) )
That Mr. Ross and hisi co-workers had, without their knowledge,

. L Eii it ] . . . .
themselves been the sub_,Lééi_ vof at least four major epidemiological studies

of cancer in the vm i industry  which demonstrated significant

¥yt
A
[

associations between empibynlcnt in the vinyl industry for as little as one

cancer;

That Mr. Ross and tllc'pqx;et’ employees of these defendants who were the

, b Cr
subject of these sccret industry-sponsored\conducted epidemiological
.
studies were completelj unaware, not only of the results of these studies,

i kl ;
l'
but even of the fact lh*u they themselves had been uscd as "subjects” of

such studics in the ﬁrst: bl:\ce; Plaintiffs allege that virtually none of the

unwitting subjects of these studies employed by Conoco or Vista, including
f

Mr. Ross, was ever told the results of these studies. Indeed, on information
and belief, at least as of the time Mr. Ross left Vista, the very fact that

such workers were even the subjects of such studies has been scrupulously

and fraudulently concé%ﬂ#d from them!

AT
That the information lii'eés’é defendants were providing to their cmployecs,
to the government 'm(? to the gencral public concerning the health risks
assocmtcd with cqu'gu;c. to vinyl chloride was false, incomplete,

intentionally and fr'\udlilgnlly misleading and cynically reassuring. In a
SN At

concerted acuon lo- b;hiéeal to true facts from their employees, the
X ' ]* Ei “, ;
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B.

s:\wpSischiaamend

10.

11.

I

government and the general public, these defendants told their employees
i\sl

and the public, only euough about the link between vinyl chlorlde

, i
exposure and "cancer”, }tﬂ?assuagc any concerns which might arise from
Syl
the mere use of the wo d n labels defendants were eventually forced by
1‘% 'J' 1
the govcmmenl to placé Em} some of their products (and then fraudulently

“‘

removed from many gtt 'Ijlem) When Conoco's and Vista’s employees

v

were told anythmg, ll[e’ -generally told no more than that vinyl chloride

s

ho
had been repoﬂed to bppssociated an extremely rare form of liver cancer,
ﬂ{’l, ii‘ “ o

angiosarcoma, due to'lhe Jevels of exposure much higher than they were
‘1 ||

likely to encounter or have encountered and nothing more. Vista and
1!1;

Conoco know that this 1$ untrue and incomplete and have known it since

conducted with the ulterly fraudulent intent to defraud their employces,

».-'

their customers, the gov’ernmcnl and the general public as the true nature
and extent of the risk posed by the exposure to vinyl chloride.

That the information ll}éSe defendants provided their employces and the

Stoay
Coats

general public wilh reg:}}‘(l fo extent and nature of their known (from the
perspective of the defehaanls) exposure to the vinyl chloride and other

carcinogenic chemicals was false, intentionally inaccurate, fraudulently
misleading and cynically reassuring;

That the truth about the;cancer risk of vinyl chloride and the truth about

the nature and cxlent of their employees’ (and the general public’s)

-,.I’

exposure to the vinyl chionde Defendants emitied into the air would be bad

for their business in geh ral and for their labor, governmental and public
Y }'1 i
relations in p1rucular; ;; )

I’.‘

All of the foregoing know edge was fraudulently withheld and concealed

m

from Mr. Ross and his co wOrkcrs employed by Conoco and Vista, with

’1 Ll‘

the specific mlcnt that they, - the governmental and the public should be and

o sij
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[ ;éggarding the carcinogenic chemicals those

1L
By amending paragraph "24" of Plaintiffs’ Petition and by adding the caption above it

to read as follows: R

"INTENTIONAL TORT OF FRAUDULENT MISREPRESENTATIONS
CAUSING PHYSICAL IIARM
HEOELE
2.
afy:
As the employer of Daniel Ross;iConoco and Vista had a duty to disclose and/or
properly represent Daniel Ross’s true medical: condition, the true nature and extent of his
A i "I . . .
exposures to vinyl chloride, the dangers associated with vinyl chloride and the true nature of the

ks e -

2

. . . . U s . . .
risks associated with working in a work plac? polluted with vinyl chloride and other carcinogenic

chemicals."”

as follows: o
"24a.
il
Yet, defendants inlenlionally-r!id not disclose to Daniel Ross any or all of the
o i
foregoing information and/or fraudulently mistepresented any or all of the foregoing information

1N

to Mr. Ross.
'24b.
Because of the fraudulent misrepresentations and/or non-disclosure, Daniel Ross
' ;if-:
justifiably went to work and relied on the misconception that he was not being harmed by
g
exposure to the carcinogens his employcrs maaufactured.
Loged
- 24c.
Pl
As a result of Daniel Ross’s justifiable reliance upon defendants’ non-disclosure
and/or fraudulent misrepresentation, Daniel Ross contracted brain cancer and other medical

[ i)
i
conditions associated with his exposure to vi}\{l chloride.

by

o
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The foregoing described dcccl( makeq defendants liable to plaintiffs for all

u. ’
physical harm and cconomic loss caused to plamuf fs as a result of Daniel Ross’s exposure to

vinyl chloride.”

As described in the fore:gomgq ﬁ;a’,ragraphs Conoco and Vista dcliberately failed
‘ )

LES
to enlighten, educate, or share its knowled é with its employces, including Danicl Ross,

l

regarding the dangerous propensities of vmyl chlonde Thus, Daniel Ross was unaware of the
u le

truc nature and extent of his industrial exposuréI to vinyl chloride and the dangerous propensities
; J
of vinyl chloride; he was not aware of the 1ll%hcallh cffects which were the anticipated (from his

employers’ point of view) result of their élﬁployccs routine work place exposure to vinyl
i
chloride. (Indeed these had been demonstrated in secret epidemiogical studies which included

Danicel Ross at least by 1974). Therefore, éltjiplxgh Daniel Ross went to work voluntarily, he

was unaware of the potential danger of his éiposure to vinyl chloride, the danger of which

defendants were fully aware, apprised and ﬁp?lated on a ncar weekly basis. Conoco kept this
-}

secret from Daniel Ross. Thus, he did not voluntarily subject himself to the dangers and

ill-health problems associated with his exposutl'e to viny! chloride.
Pl
ﬁﬁa
rI it -

Thus, these defendants inlentmnally exposed Daniel Ross to vinyl chloride without

ik -
Daniel Ross’s consent. Any consent to wl‘»rk by Daniel Ross was vitiated by defendants’
i
concealment of scientific, medical, and olher lala indicating the dangerous propensities of vinyl
vl
chloride and the true narure and extent of, PW occupational exposure to vinyl chloride. Such
]

41‘

B

g
unconsented exposure to the multi-potential chrcmogen vinyl chloride constituted an intentional
P ]{ 1
‘ L8t
mﬂlclmn of harmful and/or offensive umhqt 16 the person of Danicl Ross’ without his consent,

thereby constituting the intentional tort of b?gléiy)

R
3”2‘ -
m

s \wpSachinamend R

hi RNW 3388

S T R et
!




As a result of the aforcmcnl:on: fraudulent battery, defendants are hable unto

*14’5
Ly W
plaintiffs for all damages forescen and unforescen suffered by Daniel Ross and plamllffs

I
‘J')

including Daniel Ross’s brain cancer and o{her damages pleaded herein, as a result of his

exposure to vinyl chloride." . 3

By amending paragraph "26" of I’lamtlff’s Petition and by adding the caption above it
1\ l
Uw
"OTHER lN'I'Ll;U lONAL ACTS

to read as follows:

In addition to fraudulcm mls:‘cp ésex1tatiox1s causing physical harm and battery,

¥
il

Conoco and Vista committed the following %l‘fxér intentional acts which caused Daniel Ross o

suffer brain cancer and other ill-hcalth ef! fecls assocmlcd with exposure to vinyl chloride and/or

§8

other carcinogens manufactured by lns employers
';"u'i
A. Intentionally failing to, provnde necessary protection to Daniel Ross and
others similarly sutuated HES

B. Intentionally faxlmg to provxde to plaintiffs and others similarly situated

proper safety equipn Eﬁt and proper industrial hygiene and medical
monitoring and contro

tFI
C. Intentionally failing to provudc clean, respirable air and proper ventilation

to Mr. Ross and others Similarly situated;
.

D. Intentionally failing to f)rovidc proper medical monitoring and medical
information to Daniel Ross;

E. Intentionally failing to adequately and accurately monitor the extent of
their discharge of vinyl chloride into the work place;

F. Intentionally failing to warn Daniel Ross and other workers of the dangers
associated with vinyl-chloride and to apprise them of the results of
toxicological studies of animals and epidemiological studies of themselves
and other workers similarly situated.;

G. Intentionally inducing Daniel Ross and other workers to work in a work
place polluted with vinyl chloride and other carcinogenic chemicals;

H. Intentionally failing to keep vinyl chloride emissions into the work place
at safe levels; ‘

s:\wpSiischiaamend
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I. Intentionally mislcading'Mr Ross and other workers as (o the nature,
extent of the likely and polentlal effects of their occupational exposure to

vinyl chloride; i;:;,._
h"" :
J. Intentionally leading Mr Ross and other workers (o belicve that the

results of their vinyl ‘thloride monitoring program were reliable and
actually reflected the e}(tent of their exposure to vinyl chloride, all the
while knowing the complete falsity of this representation and knowing,
specifically, that the method of personal monitoring defendants employed
consistently undcrcstmqted the viny!l chloride exposures their cmployecs
were actually sustammg ahd that the employces were actually coming into
contact with vinyl chlonde at levels which exceeded the Action Level and
which exceeded the PefnuSslble Exposure Limits set by O.S.H.A. and yet

were being told by Cc onoco that their exposures did not exceed those
levels; and L

K. Intentionally lying to and misleading as well as concealing relevant
information from Mr." Ross, his Conoco and Vista co-workers, the
government, the mcdlc?l community and the commumty at large both as
to the extent and nature of their vmyl chloride emissions and the extent
and nature of the risk posed thereby."”

'VIIL
By amending paragraph "27" (o I’lain‘lifrs Petition (o read as follows:

"27.

By committing the forcgoing: acts, throughout the course of Mr. Ross’
employment and at least since the late 1960's or early 1970's, these defendants consciously

desired to commit and did in fact commit repeated, harmful and unconsented battery upon the
e

person of Daniel Ross and othcrs. Moreover, as a result of these acts, defendants desired and
knew that it was substantially certain that Daniel Ross and/or others similarly situated would be

harmed as a result of these acts and deliberate omissions and would sustain injury and discase

as a result.”
- IX.
By amending paragraph 28 of Plaintiffs’ Petition and by adding the caption above to read

as follows: tod
e ‘

"INTENTIONAL TORT OI CONSPIRACY

=

In addition to their individual‘acis, all defendants conspired with each other and
wnh other members of the vinyl industry (prlm'mly through their trade associations; including
il o

the Manufacturing Chemists Association apd the Chemical Manufacturers Association), to

51; . .
commit the intentional or willful acts more specifically pleaded herein, thereby damaging Daniel
!

s:\wpSi\schinamend



to Daniel Ross:

A.

s:\wpST\sch\aamend

Intentionally or willfully exposmg Daficl Rass (o vinyl chloride wnhoul Daniel

Ross’s consent, thercby intentionally inflicting unconsented harmful and/or
offensive contact with Daniel Ross;

Intentionally or willfully misrebfcscnling or failing to disclose Daniel Ross’s true
medical condition and/or the (Iangcrs associated with exposure to vinyl chloride;

Intentionally or willfully inducing Daniel Ross and other workers to work in an
environment that defendants knew was hazardous to their health;

Intentionally or willfully failing to provide adequate protection to Daniel Ross to
reduce or eliminate the dangerous effects of vinyl chloride;

Intentionally or willfully f1iling to provide adequate warnings to Daniel Ross and
other workers in the industry rcgardmg the dangers and ill-health effects of

exposure to viny! chloride; % '
[ P

Intentionally or willfully hiding}‘ altering and destroying the medical and industrial
hyglcne momtormg rccords assocmted with Daniel Ross’s and other workers’

Intentionally or willfully failing to provide an accurate industry standard for
monitoring safe levels of vinyl chloride exposure;

Intentionally or willfully failing to test or investigate the dangerous propensities
associated with exposure to vinyl chloride;

B

Intentionally or willfully participating in an industry-wide standard to fail to test
or investigate the potential adverse health effects posed by use of vinyl chloride
in the workplace; including the deliberate and intentional misrepresentation,
misclassification, alteration and suppression of epidemiological and toxicologic

studies, data and other mfonmtmn concerning the carcinogenicity of vinyl
chloride.

Intentionally or willfully participating in an industry-wide conspiracy to
conscientiously fail to warn Daniel Ross and other workers of the potential
cancers and/or ill-health effects associated with exposure to vinyl chloride,
including the deliberate misrepresentation, misclassification, alteration and
suppression of cpidemiological and toxicological studics, data and other
information relating to the carcinogenicity of vinyl chloride;

Intentionally or willfully participating in an industry-wide conspiracy to
improperly influence, manipulate, alter and misclassify epidemiologic toxicologic
data and scientific findings as rcported by research concerning the health risks of
vinyl chloride in the medical and trade literature;
t

Intentionally or willfully participating in a concerted effort to misrepresent and
undercstimate the truc extent and naturc of vinyl chloride exposures which were
reported to Daniel Ross and 'otl}cr workers; and
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N.

Intentionally or willfully participating in a concerted effort to hide from Daniel
Ross and other workers the fact that they themselves were members of a cohort
in secret (from the perspective of the subjects of the study) industry sponsored
epidemiological studies of cancer in the viny!l industry which had repeatedly
demonstrated them to already have sustained significant excess mortality from
various types of cancers and other diteases Yin persons employed in the vinyl
industry for more than one year, including brain cancer.

Intentionally concealing relevant information concerning the carcinogenic potential
of viny! chloride from the government and the public and lying to the government
and the public about same in order to minimize the potential monetary loss they
would incur if they had revealed the truth.

Each of the unjawful willful or intentional acts listed in this paragraph and sub-
paragraphs constitutes -an individual conspiracy to which each defendant gave
assistance or encouragement, thereby causing Daniel Ross and other workers to
be exposed to and damaged by vinyl chloride.

As a result of the foregoing conspiracy, each defendant is liable in solido for the
damage caused by each and every act listed in Paragraph 27 of this amending
petition and prior petition."

X.

By amending paragraph "29" of Plaintiffs’ Petition and by adding the caption above it

to read as follows:

"CONCERT OF ACTION"

28.

The following tortious acts were committed on Daniel Ross by at least one defendant:

A.

i

s:\wpSiisch\namend

Intentionally or willfully exposing Daniel Ross to vinyl chloride without Danicl

Ross’s consent, thereby intentionally inflicting unconsented harmful and/or
offensive contact with Daniel Ross;

Misrtepresenting or failing to disclose Daniel Ross’s true medical condition and/or
the dangers associated with exposure to vinyl chloride;

Inducing Daniel Ross and other workers to work in an environment that was
hazardous to their health;

Failing to provide adequate protection to Daniel Ross to reduce or eliminate the
dangerous cffects of vinyl chloride;

Failing to provide adequate warnings to Daniel Ross and other workers in the
industry regarding the dangers and ill-health effects of exposure to vinyl chloride;

Hiding, altering and destroying the medical monitoring records associated with
Daniel Ross’s and other workers’ exposure to vinyl chloride;

Failing to provide adequate medical monitoring in the vinyl chloride work place;

Failing to provide an accuratc industry standard for monitoring safe levels of
vinyl chloride exposure;

RNW 3392



Failing to test or investigate the dangerous propensities associated with exposure
to vinyl chloride;

Participating in an industry-wide concerted effort to fail to test or investigate the
potential adverse health effects posed hy use.of vinyl chloride in the work place
including the concerted cffort to misrepresent, misclassify, alter and suppress
epidemiological and toxicological studies, data and other information concerning
the carcinogenicity of vinyl chloride;

Participating in an industry-wide concerted effort to conscientiously fail to warn
Daniel Ross and other workers of the potential cancers and/or ill-health effects
associated with exposure to vinyl chloride including the misrepresentation,
misclassification, alteration and suppression of epidemiological and toxicological

studies, data and other information relating to the carcinogenicity of vinyl
chloride;

Participating in an industry-wide concerted effort to improperly influence,
manipulate, alter and misclassify, epidemiologic toxicologic data and scientific

findings as reported by research concerning the health risks of vinyl chloride in
the medical and trade literature;

Participating in a concerted effort to misrepresent and underestimate the true

extent and nature of vinyl chloride exposures which were reported to Daniel Ross
and other workers; and

Participating in a concerted effort to prevent from Daniel Ross and other workers
from learning that they themselves were members of a cohort in secret (from the
perspective of the subjects of the study) industry sponsored cpidemiological
studies of cancer in the vinyl industry which had becn repeatedly and consistently
demonstrated to them to have already sustaincd stnhstlcally significant exccss
mortality from various types of cancer and other discascs in pcrsons cmployed in
the vinyl industry for more than one year, including brain cancer."”

Participating in a concerted effort to "keep the lid" on their employee's, the

government's and the general public’s knowledge concerning the carcinogenicity
of vinyl chloride.

XI.

By adding paragraph "30" (o Plaintiffs’ Pelition which rcads as follows:

defendants:

A.

B.

s\wpSiischiaamend

"30.

Each of the forcgoing tortious acts, listed in paragraph 29, were performed by

In concert with each other;

Pursuant to a common design;

Under the knowledge of each defendant that the other defendants’ conduct

constituted a breach of duty to which each defendant gave substantial assistance
or encouragement; and/or

With a substantial assistance of the other defendants to accomplish the tortious
result of harming Daniel Ross, with a substantial assistance constituting a breach
of duty by each defendant to Daniel Ross.

RNW 3393



31.

As such, all defendants named herein are liable in_solido for the actions and

inactions of defendants."”
XI1I.

By adding paragraphs "38a" to "38s" to rcad as follows:

"CLAIM AGAINST VISTA AND CONOCO BASED UPON FRAUD,
CONSPIRACY AND SPOLIATION OF EVIDENCE

38a.
At all times since the beginning of the intentional misconduct and conspiracy
against Mr. Ross and other vinyl industry workers as to the naturc and extent of their
occupational exposure to vinyl chloride described in the preceding paragraphs, defendants have

been acutely aware of the potential for lawsuits such as the present lawsuit being filed if the facts

and results of their misconduct came to light.
i8b.

Subsequent to the adoption of Federal Regulations in 1974 which required Conoco
and Vista to retain documents reflecting their monitoring for vinyl chloride, thosc companics,
sometimes under the guise of "document retention policies,” knowingly, willfully and illegally
destroyed monitoring records which documented the overexposure sustained by their employees
but which contradicled the phony and inaccurate 3M dosimeter monitoring reports Vista and
Conoco fraudulently and cynically provided to their employees, including Mr. Ross.

38c.

At some time subsequent to 1974, Conoco Chemicals (the Chemicals Division of
Conoco, Inc., which employcd Mr. Ross) initiated its own epidemiological study of its
employees in order to document the nature and extent of their employees exposure to Vinyl
chloride and other toxic and carcinogenic substances used in Mr. Ross’ work place as well as
the morbidity and mortality experience sustained by those employees as a result of those
exposures.

38d.

At some time subsequent to 1980, Conoco and Vista knowingly and willfully

destroyed and/or concealed from the plaintiffs the Conoco Chemical Epidemiological Study.

Even to this day, both Vista and Conoco deny that this study ever existed in a confinuing
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conspiracy to hide it from the plaintiffs and other workers like Mr. Ross who were the unwilting

subjects of this study.
38e. .

At some time subsequent to {967, Conoco and Vista knowingly and wilfully
destroyed and/or disassembled documents reflecting its knowlcdge of the hazards poscd by Vinyl
Chloride, including specifically an "EDC epidemiological study" from the 1960s which had
theretofore been maintained in a vault with restricted access. Even to this day, both Vista and

Conoco deny that the documents or even the vault itself ever existed in a continuing conspiracy
to hide such documents from plaintiffs and other workers like Mr. Ross.
38f.

At some time subsequent to 1970, Conoco and Vista knowingly and wilfully
destroyed documents reflecting its knowledge of the hazards posed by Vinyl Chloride and the
nature and extent of it participation in industry-wide (and industry sponsored) cpidemiological
studies of cancer in the Vinyl Industry and the knowledge it acquired thereby. At least three
"updates” of these multi-million dollar studies were conducted throughout the 1970's and 1980°s.
Both Vista and Conoco have denied the existence of such documents in a continuing conspiracy
to hide such documents from plaintiffs and other workers like Mr. Ross. Indeed, at least as of
the time Mr. Ross last worked for Vista, Vista and Conoco succeeded in keeping not only the
results but even the very existence of these studies secret from their own employees, the
unwitling subjects of at least four separate studies demonstrating significant excesses of various
forms of cancer, including brain cancer in vinyl chloride workers, including Mr. Ross.

38g.

Since at least approximately 1974 Conoco and Vista have altered and sanitized
reports to Governmental agencies regulating the emission of vinyl chloride into the atmosphere
and to the public and other records with the specific inlcnt- to minimize or even delete all
references to cancer in such reports and records, including actual estimates of the carcinogenic
risk to the public at large posed by their continuous emission of vinyl chloride into the

atmosphere of Calcasieu Parish.
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38h.

Since at least the carly 1980's, Conoco and Vista deliberately and knowingly
altered its computerized Industrial Hygiene monitorisig records in order to make them appear to

be complete and reliable, all the while knowing that they were neither.
38i.
Shortly after Mr. Ross’ diagnosis of brain cancer, Vista, through it’s plant
manager, Richard Conrad, initiated an “invesligaiion" which included their unauthorized and

patently ijllegal search and alteration of Mr. Ross’ confidential medical file maintained by

Conoco and Vista.
38;.

Plaintiffs’ original pctition in this case was filed on September 24, 1990.

38k.

Subsequent to September 24, 1990, subpoenas were issued for documents which
reflected the defendants’ knowledge of the hazards of vinyl chloride and other substances and
the nature and cxtent of Mr, Ross’ exposure (o those substances.

38l.

Although fully aware of the outstanding subpoenas, the defendants illegally causcd
thousands of responsive documents to be taken out of the state and beyond this Court’s
Jurisdiction.

38m.

In the process of spiriting these documents out of state, these defendants
intentionally and illegally destroyed the chain-of-custody of thousands of documents they knew
were responsive to the plaintiffs’ outstanding subpoenas and intentionally and illegally destroycd
the context in which thousands of documents they knew were responsive to the plaintiffs’

outstanding subpoenas had been maintained by Conoco and then, pursuant to an Assct Purchase

Agreement, by Vista.
38n.
Plaintiffs believe and therefore allege that both Conoco and Vista have used the
Asset Purchase Agreement referred to in the previous paragraph as the pretext for a fraudulent

"shell game” in order to prevent the disclosure of documents subject to plaintiffs’ lawful
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subpoenas. However, it is Vista, with physical custody of the old "Conoco Chemicals”
documents, who, on information and belief, has even to the present time, continued to the
illegally withhold documents it should know arc iresponsive (o plaintiffs’ suhpoc.nas and
discovery requests from plaintiff and has, on information and belief, removed or required

Conoco to remove certain responsive documents from files before allowing Conoco to produce

the remainder of such files.
380.

Prior to producing them to plaintiffs, Vista deliberatcly altered thousands of

documents and, on information and belief, destroyed or illcgally withheld an unknown number

of responsive documents,
38p.

Ever since Defendants’ misconduct in mishandling, concealing and destroying the
context and chain-of-custody of the documents subject to plaintiffs’ subpoenas came to light, and
while plaintiffs’ Motion for Contempt against Vista and its Company Doctor and Industrial
Hygienist was pending, at least Vista has continucd their active concealment and fraud by
"burying" responsive documents among hundreds of thousands or millions of documents they
knew were not responsive and only then producing them to plaintiffs, often stripped of their
context and without any apbarent rhyme or reason,

38q.

Despite numerous subpoenas requiring Vista to produce indexes of documents
potentially responsive to Plaintiff's discovery requests, Vista misinformed their own "outside”
counsel about the existence of such an index. Only after plaintiffs counsel confronted Vista with
clear circumstantial evidence that the index of Vista’s Industrial Hygiene files did in fact exist
in approximately April 1993 was the index finally produced. Plaintiffs counscl have been forced
to wade through millions of pages of documents for over-two years under the mistaken
impression that the subpoenaed index had not been deliberately withheld by Vista.

However, the subpoenacd index had knowingly been withheld by Vista.
38r.

For the reasons set forth above, plaintiffs have been harmed and/or materially

prejudiced by the spoliation of evidence committed by Conoco, Inc. and Vista, Chemical Inc.
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and are entitled to damages as a resull. Their pleadings and all defenses should be stricken

and/or Plaintiffs should be entitled to a presumption that the spoliated documents would have
been adverse to the Defendants’ intercst in this case,
38s.
In any event, for the rcasons set forth above, the plaintiffs have already been
hindered, delayed, forced io unnccessarily wade through thousands and perhaps millions of pages
“of unresponsive documents and otherwisc substantially prejudiced by the defendants® spoliation
of evidence and are entitled to damages as a result."
XI.

By adding paragraphs "39a" through "39j" to Plaintiffs’ Petition and the caption above

to read as follows:
"CLAIM AGAINST CONOCO AND VISTA BASED UPON FRAUD, CONSPIRACY
TO COMMIT BATTERY AND FRAUD
39a.

Beginning at lcast as carly as the mid 1970’s Minncsota Mining and
Manufacturing Co. (hereinafter "3M") and Conoco began a series of validation tests of the 3IM
3500 and 3520 passive dosimeters.

390.

The purpose of these tests included the evaluation of the ability of the 3M 3500
and 3520 passive dosimeters to accurately detect the level of vinyl chloride in the atmosphere.
39c.

Both 3M and Conoco, Inc. (and later, Vista) were well aware that the 3M 3500
and 3520 passive dosimeters were being used at Conoco’s vinyl chloride production facilities in
Calcasieu Parish (later purchased by Vista) in order to comply with numerous government
regulations pertaining to vinyl chloride and, pursuant to lhc;se same regulations, to inform
workers such as Daniel Ross as to the naturc and extent of their occupational exposure to vinyl
chioride.

39d.
Both 3M and Conoco explicitly agreed to keep the resulls of these lests sccret.

On information and belief, this same fraudulent “"confidentiality agrecment” was extended to
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include Vista Chemical following its purchase of Conoco’s Vinyl Chloride production facilitics
in the early 1980's.
39c. '
The results of these secret tests demonstrated that the 3M passive dosimeters
consistently underestimated the true levels of vinyl chloride exl;osure in the atmosphere and
all conspirators knew that the actual levels of vinyl chloride in the atmosphere were significantly

much higher than an analysis of the dosimeters would reveal or a report to an employee based
upon an analysis of such a dosimeter would reveal.
39f.

The results of these secret tests also demonstrated similar problems with any other
sampling methods which relied on charcoal as the media for the adsorption of vinyl chloride and
subsequent analysis. Conoco was already aware of this and had been at least since 1974. The
conspirators knew that charcoal was extremely "lossy” for vinyl chloride and that the use of
charcoal would consistently underestimate the actual levels of vinyl chloride encountered by the
monitored employce. Despite this knowledge, in the following years, these conspirators
repeatedly expressly and implicitly represented that the use of charcoal as an adsorbent media
had been validated by O.S.H.A. and/or N.1.0.S.H., and/or Industry, all the while knowing that
the method had not been validated by any of them. From this point on, Defendants "validated"
their use of 3M dosimeters by comparing them with the inaccurate results achieved using
"traditional" (for other organic compounds) charcoal tube based sampling methods they knew
without question were grossly inaccurate and in fact consistently underestimated actual employce
to vinyl chloride.

39g.

Conoco, Inc., Vista Chemical Company and 3M were all well aware that the
results of monitoring conducted employing 3M's passive (-losimelcrs were used by many
employers in the vinyl industry, and specifically by Conoco and Vista, for such crucial matters
as determining the extent of employee exposures to vinyl chloride, determining the employers’
compliance with governmental regulations, determining which employces were subject to special

medical and industrial hygicne monitoring and reporting requirements imposed by law,

determining when employees would be informed of their overexposure to vinyl chloride, what
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such employees would be told about their exposures and many other important legal

requirements which Defendants knew would be triggered by employee monitoring results
reflecting vinyl chloride exposures above "Action Levels" and "Permissable Expostlré Limits"
set by the O.S.H.A.

39h.

Conoco, Vista and 3M were all well aware that the results of monitoring
conducted using 3M’s passive dosimeters were used by many employers in the vinyl industry,
and specifically by Conoco Inc., as the basis for vinyl chloride exposure information conveyed
to workers in the vinyl industry such as Daniel Ross and that, because of defendants’ fraudulent
secrecy agreements, such workers would have absolutely no idea that the results of the
monitoring conducted with 3M’s passive dosimeters did in fact consistently underestimate their
true exposures to vinyl chloride. Numerous follow up studics conducted by Conoco and Vista
invariably and unequivocally demonstrated the inaccuracy of 3M dosimetry in particular and of
charcoal-based monitoring for vinyl chloride in general. Despite this, Vista and Conoco have
continued to fraudulently provide their employecs with the phony 3M monitoring reports and
have deliberately failed to inform them of essential facts of which they have been aware for
almost 20 years: Not only that vinyl chloride exposures several times higher than the
“"Permissible Exposure Limit" set by O.S.H.A. would appear (based on the phony 3M dosimetry
analyses) to be below the permissible exposure limit, but also that such overexposures would
often appear to reflect exposures cven below O.S.H.A.’s "Action Level” which is used to
initiate governmentaly required medical monitoring, industrial hygiene monitoring, and other
legal requirements designed lo protect workers such as Daniel Ross from vinyl chloride. As a
result, practically all of the thousands of "personal monitoring reports" Vista and Conoco have
cynically provided their employees over the last almost 20 ycars were known by them to be

misleading, falsely reassuring and consistently lower than the vinyl chloride exposures actually
encountered by the "monitored" worker.
39i.
Subsequent to its purchase of Conoco Inc.’s vinyl chloride production facility in

Calcasieu Parish, Vista Chemical Company, with full knowledge of the foregoing, intentionally

continued and still continues to perpetrate the fraud initiated by its employecs (former Conoco
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employces) and 3M upon the government and upon innocent workers such as Mr. Ross who

have no reason to know that the industrial hygiene monitoring reports they receive from their

employer are inaccurate and consistently underestimate the true degree of their exposure to vinyl

chloride.
39j.

As a result of the foregoing fraudulent conspiracy, Daniel Ross was deliberately
misinformed as to the true degree of his industrial exposure to vinyl chloride. He was exposed
over the Action and Permissible Exposures Limits and was not provided proper medical and
industrial hygiene information as described above and was battered and damaged as described
above.

XIV.
By adding Paragraph "36a" and "36b" to Plaintiffs’ petition to read as follows:
"306a.

Based on the acts of outrageous misconduct committed by Conoco and Vista as
alleged herein, plaintiffs are entitled to Punitive damages under the laws of the States of their
domicile, Delaware, and under the'laws of the states where the managerial acts of intentional
misconduct, conspiracy and concerted action described above were planned, coordinated and
implemented; primarily in the States of Texas (Houston) and Oklahoma (Ponca City), Delaware
(Wilmington) and the District of Columbia (MCA/CMA conspiracies).

XV.

All allegations and prayers of (he original petition are reilerated.
XVI.

By amending the prayer to rcad as follows:

"WHEREFORE, Premises Considered, Plaintiffs pray that the Defendants, and
each of them, be ciled to appear and answer herein as the -law directs, and that upon final
hearing hereof, ELIZABETH ELAINE ROSS, DOUGLAS KURT ROSS and ROBIN RENEE
ROSS recover of and from the Defendants, and each of them, individually, jointly and in solido,
for each their damages as alleged in an amount which the evidence may show proper at time of
trial, together with costs, and legal interest from the date of judicial demand until paid, and for

such other and further relief, special and general, as law and equity may permit.
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The beneficiaries of DANIEL J. ROSS further pray for Exemplary PDamages

against the Defendants, individuaily, jointly, and in solido in an amount which the evidence may

show proper at time of trial. '

The beneficiaries of DANIEL J. ROSS further pray for Punitive Damages against

the Defendants, individually, jointly, and in solido in an amount which the evidence may show

proper at time of trial.

Plaintiff’s beneficiaries further pray that this cause be tried before a jury.

The beneficiaries of DANIEL J. ROSS also pray that they be permitted to file

their Second Supplemental and Amending Petition."

Respectfully submitted,

BAGGETT, McCALL & BURGESS
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WILLIAM B. BAGGETT (#2650)
WILLIAM B. BAGGETT, JR. (#1217)
WELLS T. WATSON (#20406)
3006 Country Club Road
P. O. Drawer 7820
Lake Charles, LA 70606-7820
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Attorney for plaintiffs
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