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NO.___D-3388

IN THE

SUPREME COURT OF TEXAS

WESTINGHQUSE ELECTRIC CORPORATION

vl

THE HONORABLE PAUL DAVIS, IR.,
200th DISTRICT COURT
TRAVIS COUNTY, TEXAS

Relator.

\

Respondent.
|

REPLY TO PETITION FOR WRIT OF MANDA'M(']IS

BARON & BUDD, P.C.
3102 OQak Lawn AVenue
Suite 1100.
Dallas) Texan 752194281
(214) 521-3608

(214) 520-118] (Facsimile)

BRENT M. ROSENTHAL
Stata Bar No. (17281073

RUSSELL W. BUDD
State Bar No. 03312400

C. ANDREW| WATERS
State Bar No.20911450

Arttorneys For/Real Parties In Interest .

XL‘SUTIHA * adnd 3 NoMug Zp:8D €6, p2 834

f



NO. D-3383

IN THE
SUPREME COURT OF TEXAS

WESTINGHOUSE ELECTRIC CORPORATION
Relator,
V.
THE KONORABLE PAUL DAVIS, JR,,
200th DISTRICT COURT
TRAVIS COUNTY, TEXAS

Respondent,

i
REPLY TO PETITION FOR WRIT OF MANDAMUS

' TO THE SUPREME COURT OF TEXAS:
COMES NOW PETER M. DASHKO, plaintiff in the case of Dashko v. Fibreboard

Corp., Westinghouse Corp., et-al., No. 91-14798, in the 33151 Judic_:ial District Court of Dallas
County, Texas, real party in interest o this proceeding, and on behalf of the Honorable Paul R.
Davis, Ir, tespondent, files this reply to the petition for writ of mandamus as directed by the
- Honorable Thomas R. Phillips in his order of February 10, 1993,

Sz/e*d . ’
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. STATEMENT OF FACTS AND FROCEDURAL HISTORY

Rea] party in interest Peter M. Dashko (hersinafier tcferredl to "plainiff") is the plaintiff

in a wrongful death case in which he claims that the death of his decedent, Steven Douglas, was
caused by his exposure to the asbestog-containing products of relator Westinghouse Electric
Corporation ("Westinghouse") and others, Plainsiff alleges that Westinghouse is liable for the
death of his decedent under various product liability theories, including strict liability,
negligence, and gross negligence. Westinghouse is apparently a defendant in thousands of
similar cases across the country, and has been g defendant in asbestos litigation since at least

1987, SOF 69.

Prior to trial, Westinghouse invited plaintiff to participate in a document production -

hosted at Westinghouse's headquarters in ‘Plttsburgh, Pennsylvania. |The production was
scheduled u; satisfy the discovery requests of plaintiffs in Mississippi and North Carolina cases;
Westinghause souglt to bind Texas plaintiffs represented by BaroL & Budd to the results of the
document production as well,  Plaintiff's counsel agreed tof participate in the document
production on behalf of his Texas cliems. SOF, Plaintiff’s Exhibit 8. The document production
was arranged by the firm of McGuire, Woods, Battle & Boothe of Richmond, Virginia,
Westinghouse's national counsel. The day before the production, Maureen Matsen, a lawyer

with McGuire, Woods sent by telecopier a copy of a letter that she had previously sent to Ms,
Susan Nial of the firm of Ness, Motley, Loadholt, Richardson, and Poclle of Barnwell, South

Carolina, counsel for the Mississippi plaintiffs,. SOF 120-123. The letter;to Ms. Nial stated that

"inadvertant product of documents protected by the attorney-client privilege or work-product
doctrine is not intended a5 a waiver of the privilege.” SOF Plahlmff's Exhibit 9. However. by

o
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the time his office received the fax from Ms. Matson, plaintiff”scounself had élready left his

office to participata in the document production in Pittsburgh, SOF, 124, He did not see the letter

from Ms. Matson to Ms. Nial untif after he returned from the document production. SOF 138,
Mote importantly, piaintiff’s counsei never agreed in any fashion to the proviso contained in Ms.
Matson's lerter to Ms. Nial, and certainly did not do sa in writing Eas required by Rule 11 of the
Texas Rules of Clvil Procedure. SOF 128,

Prior to producing the documents for inspection by plaintiffs's counsel, Westinghouse had

reviewed the documents to determine if any legal privilege would attach to shield them from

discovery. Westinghouse determined that roughly a thousand of the documents were in fact
privileged, and removed them from production, replacing them with sheets of paper bearing the
notation "privileged claimed" along with a brief description of the document. SOF 24. The

Memoranda involved in this proceeding, plaintiff's Exhibits | and 5 actached to the Statement
of Facts, were not removed from production; on the contrary, they were made available for
inspection by plaintiff’s counsel, along with thousands of other documents.! Following inspection
of all the documents produced by Westﬁmhouu. pleintiff’s counsel identified plaintiff’s Exhibit
1 (the "smoking gun memorandum,” referred to by Westinghouse in its petition benignly as the
"draft memorandum") and plaintiff's Exhibit 5 as documents to be copied and provided to

plaintifi’s counsel, Westinghouse accepted this request, photocopied the documents, and sent

them to their national counsel, McGuire, Woods, in Richmond. |McGuire, Woods then “bates-

stamped” the documents, stamped them with the notation "In re ‘Abrams,” and forwarded them

to plaintifi’s counsel,
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About a week after producing the copies to plaintiffs' counsel, ,Wes:lnghouse began
efforts to rétrieve the documents that it now asserts it inadvertantly produced, including the
"smoking gun memorandum.” Westinghouse asserted that the documents were protected from
discovery by the attorney-client privilege. Plaintiff’s counsel opposed these efforts, believing
(1) that the documents were not attorney-client comynunications within the meaning of
Tex.R,Civ.Evid. §03(b), because they contained not legitimate professional counsel but unethical
advice promoting the perpetration of a fraud; (2) that even if the documents did conain atomney- -
client communications within the meaning of Tex.R.Civ.Evid. 50.‘::'(b). the communications were
made in or&er "to commit or plan to commit what the client knew or teasonably should have

known to be a crime or fraud,” Tex.R.Civ.Evid. 503(b)(1), andlv thus were not protected from

disclosure by the attomney-client privilege; and (3) that any privilc[ege attaching to the documants
had been waived by voluntary disclosure of the documents by Westinghouse. Plaintiffs agreed.
though, niot to disseminate the documents until the Honorable David Brooks, Judge of the 191st
Judicial District in and for Dallas County, Texas, determined the “privilege issue.” SOF,
Defendant's Exhibit 1. Judge Brooks, however, recused hhlnself from ruling on mattars
involving Westinghouse. Since Judge Brooks did not rule 01:1 the {ssus, plaintiff’s counse!
consented to extend the agreement until after a ruling by Iudlge Davis.  Plaintiff’s counsel
expressly declined to agree not to disseminate the documents um[,ll the disposition of any appeals
of writs of mandamus occasioned by an order on the issue of privilege. SOF, Defendant’s
Exhibit 1, !

On February 8, 1993, Judge Davis conducted a ﬁve-h!our evidentiary tearing on the

"privilege issue." Westinghouss introduced the testimony of four live wimesses, attempting

|
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show that the documents that it had inadventently produced were protectad| from discovery and
inadmissible a¢ trial, After carefully considering the evidence and the legallstandard announced
by this Court for deciding claims of privilege and waiver, Judge Davis ruled that the documents

were discoverabie for two reasons: (1) the documents fell within|the "crime-fraud exception”

to the attorney-client privilege; and (2) Westinghouse had voluntarily waived any privilege

attaching to the documents by voluntarily producing them to plaintiff’s counsel, SOF 155-57.

Judge Davis this denied Westinghouse’s Motion for Protective Order and Motion for Order
Preventing Dissemination of Confidential Information. He also denied Westinghouse's request
that his order be stayed pending Westinghouse's application for writ of mandamus.

The Austin Court of Appeals denied Westinghouse’s motion for leave to file a petition
for writ of mandamus from Judge Davis' ordér. Westinghouse then sought relief in this Court,

ARGUMENT

L JUDGE DAVIS DID NOT COMMIT A CLEAR ABUSE OF DISCRETION IN
ALLOWING PLAINTIFF TO RETAIN THE DOCUMENTS AND USE THEM AT
TRIAL.

A. Judge Davis Did Not Abuse His Discretion in Finding That By Veluntarily
Disclosing the Documents to Pisintifts, Westinghouse Waived Its Clalm
That the Documents Are Privileged. |
|

After the five-hour cvidentiary hearing on the issue ofi whethar the documents were

covered by the attorney/client privilege and therefore immune from discovery and inadmissible
at trial, Judge Davis found "that Westinghouse has in fact walved this [privilege.” SOF 156.
Judge Davis besed his ruling on the standards for determining waiver announced in this Court’s
tecent opinion in Granada Corp. v. Honorable First Court of Appeals] 36 Tex.Sup.Ct.J. 350
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hearing. Judge Davis concluded, |

1
.2

(Dec. 16, 1992), and on his review of the evidence on the lssule of wajver presented at,the
|

. T cannot find and do not believe that the evidence sustains a
ﬂndmg that the disclogure was compelied erroneously. and Ii do not
find that the cvidence supports—that the disclosum was made

without an opporwnity to ¢claim the privilege, |

J
. There i3 certainly not amy claim that the platrunfx‘s made the
defendant or that any court made the defendant disclose this
documant, so to that extent it was voluntary. '

It does seem to the Court as if it were an acéldem that this
document was included, but I ¢annot find that :he, dmlosure was
an involuntary one, and accordingly I have made my ruling,

SOF 157,

Unquestionably, Judge Davis did not abuse his dis¢retion|in interpreting the evidence of
waiver presented at the hearing and in applying the standards of the Granada opinion in finding
that Westinghouse had waived any privilege attached to the documents.

1.  The Disclosure of the Documents, Though Perhaps
Ingdvertant, Was Not Inveluntary,

Under Rule 511 of the Texas Rules of Civil Evidence, a party waives a privilege against

. disclosure of evidence if the party "volumarily discloses ot ‘conm to disclosura of any

Se8°d

significant part of the privileged matter.” Tex,R.Civ.Evid.| 511, Rule 512 provides an
exception to this rule of m; disclosure of privileged evidence does not walve & privilege if
the disclosure was "(1) compelled erroneously or (2) made wlitho'ut opportunity to ¢laim the
privilege.” Tex.R.Civ.Evid. 512. Under Granada, though, |"a party seeking to preserve a
privilege after disclosure must do more than show inadvertence; rather, the producing party has

l
the burden of justifying preservation of the privilege by showing /that the circumstances
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demonstrate the involuntariness of the disclosure.” Granada, 36 Tex.Sup.Ct.J. at 352, Judge

Davis did not abuse his discretion in finding that Westinghouse had failed to carry its burden.

Granada, like the instant case, involved a huge document ppduction. The defendant in
Granada made 150,000 pages of documents available for inspectio:n by plaintiffs’ counsel. 36
Tex.Sup.Ct.J, at 350. As in the instant case, the plaintiffs in Granada designated a' large
number' of documents for photocopying and production, including the four contested documents

that the defendant would later claim were privileged. The defendant refused to produce 104

documents, including the four contested documents, but, for unknown reasons, inadvertently
included the four contested documents with the unprivileged documents provided to plaintiffs’
counsel. Defendant's counsel did not learn of the inadvertent prodluction until plaintiffs’ counsel
attempted 1o use the contested documents at a deposition. /d. at 351, The defendant moved for
a protective order three weeks aftar the deposition and some eleven months after the inadvertent
disclosure, seeking refurn of the documents. Id. 'The telal court granted the protective order,
but the court of appeals reversed on & writ of mandamus. Jd.
The Texas Supreme Court affiomed the order of the court of appeals holding that the

defendant had weived any privilege attaching to ths documents. |'I'hr.» conjm noted,

Inadvertent production is dlstinguishable from| in involuntary

production. A party who permits access to unscreenad docmnems

may, do to inattention, unwittingly~-but none the less volununly-
disclose a privilege document,

'The plaintiffs in Granada designated 18,000 documents for photocopying and
production, compared with 38,000 pages of documents in the mmm case it must be recalled.
howevaer, that the Wenlnghouse production was intended to satisfy dlscovery requests in multiple
jurisdictions, not just one jurisdiction as in Granada. The large number of documents that
Westinghouse was required to photocopy could not possibly have come as any surprise to
Westinghouse or its counsel. [ .

I
|
|
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|
Id, av 352, Focusing on the defendant’s opporwnities to withhold the document before

disclosure, and not on the defendant's delay in dizcovering the disclosure as suggested by
J

Westmghouse in fts petition, the court set forth the basis for its holding in terms serikingly

applicable in the case at bar.

Here, it is relovant that Granade did not avail itself of
opportunities to prevent disclosure of memoranda, although it had
many. The mcinoranda were not ssgregated out In Gramda ]
initinl raview of the documents opened to Freeman, nor were they
detected when Freoman notified Granada of its desngnmons for
photocopying or when the copies were sent to |Granacla before
disttibution to Freeman. Granada had the opportunity ta lnven:ory
the documents at many points befor: producuon . Granadn s
conclusory agsertion that the disclosure was madvertem and
therefore invalntary offers no circumstantial justification for the

disclosure.

Id, at 352 (emphasis added), Similarly, in the instant case, Welsdnghuusa failed to avail itself

of multiple opportunities to provent disclosute. A i Granadg, L|h= memoranda In question were

fot segregated from the documsnts made available for mspecu%m to plaintiffs’ counsel. As in
Granada, the defendant had an opportunity to ascetiain the prii'rileged fneture of the ciocuments
when plaintiff’s counsel requested that the documents be photocopied: Unlike Granada, the
documents were a¢tually transferred from the party itself to ﬂ}e party’s nationsl counsel for a
final privilege review before the documents were actually trmilsmmd To plaintiffs,?

|

Ms. Mat.sen an attorney for Westinghouse, testified that McGuire, Woods was able to
review only about half of the requested documents for privilcge, it could not complete a review

of all the documents, Ms. Matsen and her counsel suggested, becluse of the Thanksgiving . ‘

Holiday. SOF 130-133; 35, Whether or not Ma. Matsen's ulf-lnnemtul testimony is credited.
however, the failure of McGuire, Woods to review all documents for privilege is certainly no
fault of plaintiffs, l

; |

o
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Westinghouse has gone to great lengths in its petition, as it did at the hearing, to suggest
that is was under some type of unreasonable time constraint in making the documents available
for inspection and in copying the documents, and that this constraint cendered disclozure of the
docutnents involuatary. Westinghouse's suggestion iz unsupported by the record, was implicitly
rejected by Judge Davis, and should be rsjected here, Although Westinghouse suggests that it
was forced to assemble "several hundred thousand pages of documents” m & “short time span”
in order to accommodate a “looming trial date in Mississippi and a Decomber 1, 1992 Motlon
to Compel Deadline,” Westinghouse's petition at 14, the record contains no court order
compelling Westinghause to adhere to its self-imposcd discovery schedute. More obviously, the
record contains absolutely no evidence that Westinghouse had inadequate oppormnity 1o screan |
its documents for privilege prior to disclosure. Westinghouse’s cties of duress are all the more

ironic when one considers that Westinghouse gave plaintiff's counsel  total of nwo days in which

to review the many hundreds of thousands of documents that Westinghouse made available for
inspection. SOF, Plaintiff’s Exhibit 9. Westinghcuse cerainly believed that the limited time
éiven to plaintiffs for review of the Westinghouse documm’m provided plaintiffs with an
adequate opportunity to analyze the documents and make reasoned] judgments about their
significance to the litigation—-and plaintiffs, unlike Westingiiouse, had no second o third
chances. Westinghouse had an exponentially greater opportunity to screen its documents than
had plaintiffs, and Westinghouse's suggestion to the contrary is simply ludicrous.

|

*Westinghouse does not explain what a "motion to cl:ompel deadiine” is. A party '
motion, without an order granting it, does not compel the opponent to do anything.

0 |

|
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As in Grarada, Westinghouse "has failed to sustain its burden of establishing that its
disclom;re of the documents svas involuntary.” Granada, 36 Tex.Slup.C:.J : at 352.53. Clearly.
Judge Davis did not abuse his discretion in construing the facts to indicate that the dislcosure
was not involuntary, Therefote, any privilege that might ha;/e existed as to these doguments was
waived upon the voluntary disclosure. .

!
B.  Plaintif’s Counsel Did Not Agree That Westinghouse Would Be
Allowed To Assert Discovery Privileges Afier Disclosure.

Westinghouse suggests that it did not waive the attorney-client privilege allegedly -
artaching to plaintiff’s Exhibits 1 and § because Westinghouse |had unilaterally declarad that
inadvertent .disclcsure of privileged documents would not waive any privileges. See Plaintlff's
Exhibit 9. Unfortunately for Westinghouse, this declaration was not made part of any discovery
agreement with counsel for plaintiff, Counsel for plaintiff did n!o: even see this "condition” on
production until after he had returned {zom the document lnspet::tion in Pittsburgh;* aven then.
he did not agree to this conditior, SOF at 124, Most imponainly. plaintiff’s counsel did not
agree to Westinghousa's swecping artempt to sidestep the law of waiver in writing, 25 required
by Rule 11 of the Tsxas Rules of Civil Procedure.

In Fresman v, Bianchi, 820 $.W.2d 853 (Tex.App.--Houston [15t Dist.] 1991), the
defendant, like Westinghouse here, attempted to revive a claim of privilege after disclosure,
based on aa alleged agreement among counsel to reserve objections based on privi!ége even with

|

“‘Westinghouse disingenously notes that plaintiff’s eouml. Andy Waters, testified that
"he read the October 26 letter {containing the non-waiver provlso] whzn he received the October
28 letter.” Westinghouse's Petition at 5. Westinghouse oums ths crucm fact thag Mr, Waters

did not read the October 28 lenter until gfter he ratumed from the document inspection, SOF
138,

10

"KLSUTHA * QdNd 3 Nowvd [€S:89 €6, ve 434



!
|
;
l

respect to documents that had been disclosed. 820 5.W.2d at 859, The court rebuffed the
defendant’s atempt, because the alleged agreement had not been signed and filed with the court
in accordance with Tex.R.Civ.P. 11. Thus, the court concluded,| "any agreements reached by
the parties are unable to support the defendants’ claims of privilege and |cannot be wilized to
demonstate that disciosure of thc documents to plaintiffs did not constitute walver.” 820 8.W.2d
at 860.

A similar situation obtains here. Neither plaintiff's counsel in the instant case, nor any
other plaintiffs’ counsel, agreed in writing to the conditions set|forth in Ms. Matsen's leiter.
Nor was the letter filed with the court as required by Tex.R.Civ.P. 11, Nfs. Matsen’s lerter was

simply ineffective to preserve Westinghouse's claim of privilege on documents that it volumarily

disclosed in discovery.

B.  Judge Davis Did Not Abuse His Discretion in Ruling That
the Documents Fall Within the "Crime-Fraud Exception”
to the Attorney-Client Privilege.

Rule 503 of the Texas Rules of Civil Evidance provides that)neither attorney work
product nor attorney-client communications are privileged . . | [{]f the sarvices of the lawyer

- were sought or obtained to ensble or aid anyone to commit or plan to commit what the client

S2/€1°d

knew or reasonably should have known to be a crime or fraud.” Tex.R.Civ.Evid. 503(d)(1).

The crime fraud exceptlon applies “if a prima facie case is made of gontemplated fraud.” See
Granada, 36 Tex.Sup.Ct. J. at 353 (emphasis added). The documents tiemsaives may provide
the necessaxy. evidence that fraud was being contamplated. F:mman v. Bianchi, 820 S.W.2d
853, 862 (Tex.App.—Houston [1s¢ Dist.] 1992). Upon reviewh_lag tha documents in question and
evaluating the testimony of the witnesses at the hearing, Iudge'l Davis found "that the document

11

/
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was prepared and the documant describes a plan to commit fraud on the courts of this nation by
|

Westinghouse." SOF at 156.
Judge Davis clearly did not abuse his discretion in making this finding.

The Westinghouse Memorandum (Plaintiff”s Exhibit 1/to the {SOF), can fairly be

described as shocking, [t adviges the adoption of 2 program to c[iestroy Westinghouse recosds,

files, and documents based on criteria not relating to applicable law| relating to document

retention, but based on whether the evidence would be potentially harmsul to Westinghouse in

toxic tort litigation. Among the factors that the author recommended be considered in

determining whether 2 decument should be retained or destroyed were "the chances of
litigation," "which party would have the bueden of proof,” and when the statute of limitations
would run. Plaintiff's Exhibi{t 1 ac 12, fr‘x considering whether plant correspondence files
concerning safety during the early 1970's, the author of the document noted:
These files show corporate knowledge of hawds but fo actual
implementation of corrective messures. Consequemly. the
documentation is potentially harmiul, l

Plaintiff’s Exhibit 1 at 15, Elsewhere in the mcntorandum, the author is more direct. He
observes,

From a review of the files, it appears that the Department
commented and editorialized on just about everything wluch might
have been found in the workplace. This "self analysis® and

typeofmfomtioncanbedangerous This is just
the type of documentation which should be dfscarded’ from the
files,

Plaintiff’s Exhibit 1 at 13-14. The Memorandum is replete vluh references to "smoking gun”
documents, with the unavoidable implication that thess documents should be discarded. On the

12
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|
|
|
|
|

|
)
other hand, the Memorandum also makes references to "favorsble” data which the author

recommends that Westinghouse "continue to maintain.” Plaintiff's Exhibit { at 17.

Westinghouse stresses that it presented evidence that the document destruction policies
advised in the "smoking gun memorandum” were never implenlmmcd. Of course, all this
evidence came from Westinghousé employees, whose credibility is tainted by their obvious
incentive to assure the court that no improper document desteuction took place. Moreover, even
if Judge Davis accepted their testimony at face value (which Judge Davis was by no means
obligated 1o do), the fact that the fraudulent plan was not implementad may affact the relevance
or admissibility of the memo, but is utterly irrelevant to the issue of whether the document
deserves protection under the attorney-client privilege. Tex.R.Clv.Evid. $03(d)(1) does not
withdraw the attorney-client privilege onl"y if the communications facilitated the aqctual
commigsion of a crima or fraud; it removes the privilege if the rummunications "aid anyone
to. . . plan to commit” criminal or fraudulent activity. ! _

As in Granads, the Memorandun itself “suggests] a possibility of fraud sufficient to
bring the documents within the crime-fraud exception.” 36 Tex.Sup.Ct.J. at 353, All witnssses
called by \i’estinghouu recognized the duty to preserve evidence potentially relevant to pending
litigation. SOF 69-70 (testing of Ronald Lawrence, assistant general counsel at Westinghouse):
SOF 99 (testing of Jeff Bair, also assistant geperal counscl at Westinghouse); SOF 111
(Testimony of Clurence Wayne Bickerstaff, manager of industrial hygisne at Westinghouse).
To shield disciosure of a document essentially advocating the breach of this duty would dishonor
the attorney-client privilege. Judge Davis’ properly ruled dmt” the crime-fraud exception to the -

|
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attornay-client privilege allows disclosure of the documents in question, and his ruling showld
not be digturbed.
II. RELIEF BY MANDAMUS IS UNAVAILABLE,

A writ of mandamus is an extraordinary remody and willjissue only 1) when the trial

court has committed a clear abuse of discration and 2) when there is no|adequate remedy by

refator on appeal, Walker v, Pocker, 827 S.W.2d 833, 839 (Tex. 1992). As to this first prong,
a trial court abuses its discretion if "it reaches a decision so arbit'rary and unreasonable as to
amount to a clear and prejudicial crror of law." Id. (citing Johm'o!': v. Fourth Court of Appeals.

700 S.W.2d 916, 917 (Tex. 1935)). In reviewing a trial court’s resolution of factual issues, the

reviewing court may not substitute its judgment for thiat of the trial courr,|and significantly, the
relator must establish that the trial court could reasouably have reached c]mly one decision, 4.

at 840, This Westinghouse has not done. Further, in reviewing a trialicourt's determination

of controlling legal lssues, the reviewing court must find a failu,re to analyze or apply the law
properiy in order to find an abuse of discretion in the trial court’s ruling, Id.
In the present cass, 43 plaintiffs have demonsirated, Judge Davis pl'cperly spplied the law

" to the facts at hand .and did not abuse his discretion in finding the Westinghouse documents
admissible under the crime-fraud exception to the attomuy-clielnt privilege or in finding that
Westinghouse waived any privilege that may have existed thmug[h its voluntary disclosure of the

documents, ;

Additionally, in order for mandamus to be available, the/relator must show that it has no

adequate remedy on appeal. Mandamus would be adequate, fqr example, in the rare situation
!

in which the trial court compels production of previously umliiuclo:ed documents since such

|
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disclosure could not be retracted on appeal. Walker, 827 S.W.2d at{843. This scenario,

however, is clearly not the sivation before this court. Westinghouse voluntarily supplied the
documents in question to plaintiffs; no court compelled Westinghouse to make such a disclosurs.
Thus. even were this coust to grant leave to file mandamus, the fact that the documents have
been disclosed would remain unchanged,” Mandamus would jthus not prevent the harm
feared by Westinghouse; the harm has already ocurred, thro{ngh Westinghouse's voluntary
disclosure. See, e.g., Walker v, Packer, 827 S.W.2d at 843 quoting Crane v. Tunks, 160 Tex,
182, 190, 328 5.W.2d 434, 439 ("[alfter the [privileged documients] had been inspected,
examined, and reproduced. . . a holding that the courct had erroneously|issued the order would
be of small comfort to relators in protecting their papers.”).

Westinghousa's only possible concern at this point, then, must be for the alleged
prejudicial effect the documents would have at trial. However, /it is well settled that evidentiary

matters such as this are adequately reviewed on appsal and not by the extraordinary remedy of
mandamus, Walker v. Packer, 827 5.W.2d at 843-44. Th!s Court would aot consider on
mandamus a contenticn that the trial court was about 1o erroneously admit hearsay or irrelevant
evidence, Thke Court should deny Westinghouse’s motion for leave to file the mandamus petition
for the same reason, |
|

|

*Plaintiff would poins out that he initially agreed with cmmul for Westinghouse not to
disseminate the information until 3 mlingwasobtainedby.ludseamh on February §, 1993.

Thmagmemm was subsequently extended by bothpamuunnlludge Davis could rule on tha

privilege issus, Judge Brooks having had t0 recuse himseif t‘mtn the matter. After Judge Devis
signed the order denying privilege, plaimif? was then free to disseminate the information.

13
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For the foregoing reason, plaimiff respectfully pray that Westinghouse's motion for
leave to File petition for writ of mandamus be denied. Because this Court's stay order affects

the trial currently proceeding in Judge Davis's court, plaintiff urges the court to lift the stay

immediately.

Respectfully submitted,
BARON & BUDD, P.C.
3102 Oak Lawn Avenue

Suite 1100
Dallas,
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RUSSELL W. BUDD
State Bar No. 03312400
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State Bar No. 20911450
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Hon. Paul R. Davie, Jr.

Judge, 200th Judicial District Court
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RE: Case No. D-3385
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Page 2, 0*3385
02-16-93
RE: Casa No. 0-3385

Styl«: WESTINGHOUSE ELECTRIC CORPORATION
V. THE HONORABLE PAUL R. DAVIS, JR., JUDGE

Dear Counsel:

Today, tha Suprama Court of Texas ovarrulad ralator®a motion
for laava to fila petition for writ of mandamus in tha above
styled case. Tha Stay Order issued February 10, 1993, is vacated.

Respectfully yours,
JOHN T. ADAMS, CLERK

BMVi hsnU iLr
Tench* Damian, Deputy
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NO. 91-14798

PETER M. DASHKO, INDIVIDUALLY
AND AT PERSONAL
REPRESENTATIVE 07 THE HEIRS
AND ESTATE 0? STEVEN

DOUGLAS, DECEASED

VS
EXEREBOARD CORP., ET AL.

IN THE DISTRICT COURT OF

TRAVIS COUNTY, TEXAS

U168 U1 © N O WNRH

331ST JUDICIAL DISTRICT

ORDER DENTINO WE3TINGHQU3E ELECTRIC CORPORATION1S
ffITAOLoz m am a

On th* 8th day of February, 1993, can* on to be haard
Plaintiff*s Motion to Deny Application of Privilege and
Westinghouse Electric Corporation®s Motion for Protective order,
Request for In Camera Inspection, and Motion for order Preventing
Dissemination of privileged information in the above styled and
numbered cause.

The court, After considering the evidence™JMf authorities, and
arguments of counsel finds that westinghouse Electric corporation®s .
Exhibits 1 and 5 (Bates Numbers 0032997-0033018 and 0032C71),
tendered to end considered by the Court camera, are privileged
documents under the attorney-client privilege; end

further finds that Exhibit* 1and 5 fell within th*
crime/fraud exception to privileged documents of Rule 303(d)(1) of
the Tex* R. Civ. Evld. as auch documents were prepared, and
describe e plan, to commit fraud on the courts of this nation; and

Further finds that Westinghouse Electric Corporation has
waived 1ts olaim of privilege to exhibits 1 and 5.

IT 13, THEREFORE, ORDERED, ADJUDGED AND DECREED that

Westinghouse Electric corporation®s Request forin Camera

eXi'stmua * aane



Inspaction is GRANTED am to Exhihits 1 and 5.
IT IS FURTHER ORDERED, ADJUNGED AND DECREED that Bxhibitz 1
and % were made for the purposas of !noil’itatinq the rendition of

profassional lagal services to Vaotinghousa Bloctrie Corporation;
that Bxhibits 1 ond S5 fall within the crime«fraud excaeption to
privileged documants of Tax. R. Civ. Evid. 503(d)}(1); and ghaﬁ
Wastinghouse Blectric Corporation has wa:.vlnd its claim of privilage
to Exhibits 1 and 3.

IT IS, THERSEORE, ORDERED, ADJUDGED | AND DECREED that
Westinghouse BElectric Corperation's Motion for Protactiva Ordar and
Motien for Ordor Preventing Dissenination of Confidential
Information is DENIED. o _

IT IS PURTHER ORDERED, “ADJUDGED AND DECREED that Wastinghouse
Electric Corporation’s rsquast that this Order be ltavéd pending

its Application for Writ of Mandamus is DENIED.

IT IS FURTHER ORDERID, ADJULGED AND D!CRLED that Plaintiif's
Motion to Deny Application of Privilege |18 GRANTED.

All relief raegquested by the above Motiona and not expresslis;
gransed herain iz DENIED.

81D this 472 day of Pobruary, (1993.
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. ¢lain gn- privilege.

describe, and I cannot f£ind and|/do nat kelieve

that ths avidencc gustaina a finding| that the
disclosure was conpellod erroneocusly, and I do not
find that the evidance supports| =~ that the

disclosurs was mada without an ﬁppo:tunity to

There’s cartainly not any cleim that the

plaintiffsc made tha defendant or that any court
made the defendant disclosa this docunent, R0 to
thaet axtent it was voluntary.

It doea seel to the Ceurt as if it vore.

an acecident that this document) was included, but I
cannot find that the disclosure was an inveluntary
one, and accordingly I have nade ny ruling.

We have one additional Westinghousae
aatter, and it’s late. We’ve besn doing thig all
day long, and this is harq, so I want to take that
up fixst thing in the motningj wvhich will ba at
8:30.

So we’ll reconvens t?r that purpose
tomorrov. r

MR. BOWHAN: Judgs, |based on your
ruling, we of course naed to prasent an order, I

suppose, first thing tomorzrow, vhan wa can.

We would request that you sither stay

!
PATRICIA A. DAY, CBR N
OFFICIAL COURT REPORTER
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. talks about a differsnce betveon an inadvertaent

|

|

R
considsration che testimony as wcLl as the
document itnalf, it was £Oor the purposa of legal
services to Wastinghouse by the fcqal dapartmant.

Sscond, with regpect to/tha exception to
tha lavyer/cliaent privilege contained | in Rulae 3503,
the Court f£inds that tho documont was praparaed and
the document describes & plan to|commit fraud on
the courts of this nation by Westinghouss.

Third, with regpact to the issue of
vaiver, the Court f£inds that wcﬁLinghoulo hae in
fact waived this privilegs and docordingly ordora .
the ==~ dsniss Westinghousa’s motion to excluds
this docunont and grants the plaintiff’s motion
with respact to tha privilegs.

The gSuprema court in the drrnada caga

production which can bes voluntary, which they
desoridbe as voluntary, and involuntary production.
And apparently in the [Suprema Court‘s
idea thare’s a sliding scale that somavhere
inadvartence turns into 1nvoluntnr§.
Wall, I have raad that d-al-ien veary
closaly on @aeveral occasions while yeu-all hava

been arguing today, and I have| also|road Rulg 5i2,

vhich I think is what the courts axe trying to | i

|
!

PATRICIA A. DAY, CIR
OFFICIAL COURT REPORTER
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The only poini of digtidetion that

they’ra able to bring up, Judge,'Bs "Well, ye
found ou% gbout it quicker.® And’I don’t think

Granada aven suggests that that in (and of itoel2
could posasibly be a reason for n&ttinq it asidae.

Thenk you, Judge. b

THE COURT: Thanks, Mr. Waters.

MR. BOWMAN: Judge, (I would only
point out that the rect of the p&r*graph that Mr.
Waters didn’t read indicataes, *ubrLovcr. Granada
only sought production after 11 months had .
passed.” o b |

I nean, We can talk about ~= we both

pointed ocut, I think, all ehﬂ factors.

3

THE COURT: Yos.

i’m going to £ind sevefal things heare.
rirst of all, that this particular documant,
Plaintif2’s Exhibit 1 in thios proceeding, was in
fact mada with respect ¢o tha rendition of
profassional lagal services to Wastinghousa.

Secondly =- and that to me is a dairly
cloms call, by the way. I certainiy de understan? |
the plaintiff’a argument that the document was in

fact a business policy decision within

Westinghouse, but I think takiqg into

PATRICIA A. DAY, COR
OFFICIAL COURT RBP?RE!R
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