Asbestos ruling

self in suits brought by the Chicago
Public Schools and two suburban
Chicago school districts, as well as
3 national class-sction suit pend-
ing 1n Philadelphis, Mr. Mielke
said.

The insurers have until June 10
to petition for a rehearing, said
Robert Kiesler of Kiesler & Ber-
man in Chicago, USF&G's attorney
and the lead insurer attorney in the
case.

The insurers have not decided
whether they will file for » retrial
or abide by the ruling and pay Wil-
kin's legal expenses, he said.

“The Supreme Court ruling is a
total affirmstion of the appeals
court ruling and is the most com-
prehensive ruling to date on the
defense issue,” said Mr. Neal, Wil-
kin's
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*Our whole case centered arounc
heth b fibers rel d
into a building damages property.
Ash fibers, although harmful

10 human beings, are not destruc-
tive Lo tangible property.

*‘If the fibers shorted out &
motar, that's property damage. But
all we have here is perceived
bodily injury. As a matter of law
and contract, we feel the court
erred in its ruling” Mr. Kiesler
said.

David C. McLauchian, an attor-
ney with Lord, Bissel & Brook in
Chicago, which represents Lloyd's
of London underwriters in asbestos
cases, also called the decision “an
important statement on the duty to
defend.”

But he predicted that the case
will bave'lxmiud impact on other

bestos litigation b it in-
volved an ashestos installer, which
he labeled an “aberrational in-
sured,” rather than an asbestos

“The court ruled against the in-
surers on all issues of their appeal.
It is clear that they have s duty to
defend,” he said.

““The court rejected all of the de-
fenses that insurers have been try-
1ng to use. That’s why this case is
so important,” agreed Covington &
Burling’s Mr. Skinner.

‘“This is a good decision for
building owners because it estab-
lishes the property damage issue,
and it's also good for asbestos
manufacturers and installers be-
cause it establishes the duty to de-
fend issue,”’ observed Marilyn
Kueper, assistant chief of asbestos
litigation for the Hlinois attorney
general's office, which filed a brief
in the case in support of Wilkun.

Tom Freeman of Brobeck,
Phleger & Harrison in San Fran-
cisco, which represented asbestos

£ ers in the dinated
asbestos litigation in California in
1988 (B, Sept. 12, 1988), believes
that nsurers’ “first line of de-
fense” in asbestos property dam-
age coverage disputes—tihat as-
bestos does not constitute property
damage—is crumhling.

“Nesrly every court to date has
ruled that asbestos in buildings
constitutes property damage for
the purpose of insurance. Now,
there is & supportive state gupreme
court ruling, tco,” Mr. Freeman
explained.

But Mr. Freeman stopped short
of saying the Ilinois decision will
influence courts nationwide pre-
siding over similar cases.

“We all believed the California

; oh 10

Mr. McLauchlan also said he was
“surprised” that “‘the decision says
insurers have a duty to defend but
doesn’t say which insurers.” It
would be “unfair” to interpret the
opinion to mean all of Wilkin’s in-
surers have a duty to defend if an
insurer can show its policy would
not have to respond to any court
awsrds in the underlying litiga-
tion,’he said.

However, Mr. Neal, Wilkin's at-
torney, said he believes all of the
insurers are “jointly and severally
on the hook for defense costs.”

Mr. McLauchlan also pointed out
that the decision does not reach the
“critical™ issue of whether insurers
owe a duty to indemnify policy-
holders for the costs of
asbestos from buildings. This “de-
values the opinian and its prece-
dent value,” Mr. McLauchlan said.
“It is not a comprehensive deci-
sion.”

Jerry S. Sallee of Dinsmore &
Shohl in Cincinnati, which repre-
sents Liberty Mutual Insurance Co.
in asbestos-related cases, agreed.

The high court "'only said a car-
rier has the duty to defend if po-
tential liability exists. That's the
broadest reading a policyholder
can draw from this,"” Mr. Sallee
pointed out. -

The case also may heve limited
influence outside of Illincis be-
cause it was not based on facts de-
veloped in a lengthy trial but
rather on a stipulated record, Mr.
McLauchizn observed.

Mr. Sallee aisc questioned the

hod the court used to make its

case was preb ugh
resolve everything. But you still
have the hard-liners challenging
the coverage issue. So, I'm & little
skeptical about predicting that the
Ilinois case will affect anything
but Willun Insulation.”

Mr. Kiesler, USF&Ci'l attorney,

judgment.

*“This decision is set apart from
the others, especially the recent
U.S. Gypsum case, because no rec-
ords were used. This was a simple
granting of summary judgment.
There was no extensive discovery
nor were there near the number of

said that b this was
returned by Illinois’ highest court,
“other courts will look to it for
guidance.”

But, Mr. Kiesler said the court
overlooked key elements in
USF&G's case. . s

P andd taken. I
don't think the court aired out the
underlying cases well enough,” Mr.
Sallee said.
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The Alchemy - -

Of Asbestos

SBESTOS IS & minern! far humbler than gold;
but the curse it carrisd was sven more bane-

posthumously

in the dsmage suits pending for the 33,000 claimant
victims who are only the first wave of a total that may
traceable to asbestos can,

American
dock with it. .
Manville Trust’s ruin is a chronicle of sack and
i with the tolerance of court-ap-
trustees who kept their ayes open only when
ing out their awn comforts. Their office
wullnﬂlkmn_ypu.‘l‘bzrtmmﬂﬁmonm
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PLAINTIFF’S EXHIBIT




