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THZ UKRITED STATEZS

FOR -THE E4STERN DISTRICT OF SCUTH CARCLINA

¥, P. :
-V 2

: ORDER OF R:;AND.
The Texas Comnany, :
A. J. Rainwater :
A. F. Wooten and :
L. ¥, Beasley, :
.

Defendants,

The Plaintiff has brought an action for unlawful
asegault against the aoove named Defendants, He aﬁlebea
that the three Defendants, Raeilnwater, ¥Wooten and EBeasley
commitied the assauli - and that woile o deing they
were acting ss agents of The Texas Company, The Texas
Company 1s a non-resident corporation and has removed
the case from the State Court to this Court. A wmotion
to remand is made by the Flaintiff,

Hanifestly there is no fraudulent joinder of the
resident Defendants, who, according to the allegations,
were £0 Intliuately connected with the ultinate facts
out of which the cgniroversy grows, .The Defendant,

in the verified Petition for Removal,
fiaav;ts, hze asserted that the mllege~
Y are without foundation in fact, Heither
T file any traverse ¢ the zllegations
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2o as we see the proposition fto Tte decided, it
nust be stated as follows: Where g plaintiff sues =z
ner-reésident corporation and joins resicdent defendants
wio were aduit{tedly connected with the facts out of

the "wht,uvaAr" grove, auQ the WZﬂL'lit?
esgident \ur;ckwtion is based on agency alo
feot that the agency is disputed by a stTon
:‘““re the 30 nder fraudulent, or is a seper

riroversy present, so as 1o compel removal?
naue. The ;uﬂt that this Court mey take the view thatl
the case con the present chowing may be a doubtful one
sgainet the celen a&nﬁ, Acﬁ—residenu corporation, Goes
not go the good faith of the joinder, but to the merite
of thne case on trial

The controlliing prinoiple of decision 1s;sta ed in
Chidago & Chic Ry. v. Cockrell: "As no negligent act ¢
omigsicn ne sonal to the raillway compeny was cherged, =z
ite ligbility, liks tnat of the employees was% in effec
predicated upon the zlleged negligence of the‘lau T, t

£
showing manife:t‘" went to the merite ¢f the action a
&a
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an entireky and noi 10 the Jolinder; that is t# ay,
indicated that tie zlaintiff’s case was 111 ;oundea
to all the defendante. :la,n¢y, thie was not|such a show-
ingz as t¢ o¢ngender or zowpel the conclusion tTa+ the en-
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ployees were wrongfully bruafﬁt intc & con trgversy
whick did net congern them.®  Authority g glge
*ounm ir the casse ¢f Chesapeaie & 0hio Ry. v. Cooke-
xell; @38 U, ‘ 5%, 5% L, Ed,.544; Chicage R, I.
- & F;;,c’ Ry' ) 332 U. B. "231, £25, 89 L. Zd.,
Ve Ve Thomnson, 200

.
Kraus V. Cnicago,
uity, 16 ea.,\gnd' 2.

F"rtbe*rn*n & traverse. of the allega ions in the

petiti nifor reumoval Is urrecessary where the allegations
of the pEfition ave insufficient to warrant &he removal,
In Qhicagorere,., RY. v. hlteaker,-wher° the attempt

ito show $kat the engine ¢duld not have teen
g { c“arbeu tecause he was elsewhere on the trein,
iv is po niel out: that such averment Was notsino woTe than
a. denial oI the a*leguuions mgde by the plaintilf, and,

. therefore, ingufficient to JUSoiA} the removal of tLP

cese, It ie pimilaxly brought ocut in Kreus v. Chkice 150
eta,, R, Co., % the insufficien 3y of either plead in»»
z facte to make oui a cause of action agaimst the non-
resident defendant is npt the test of fraudulent joinder,
but, is ineldent to the trisl of the ¢ase; and that the

3
«*

- rlght of detlom in its entivety s“ould be rassed upon

didscided in the ;ur-sazctlcn where the action is
broﬂ“ht

Heor do we undegzetend that the fact that the 1liability
¢f the nop-resident defendant will depend upon the two-fold
gfcund of wmleriul zesault and agency of the resident de-
fendants, presents o s&parable controversy on the Ques-
fion of the agency alene, We took this eame view in e

zse formerly velors this fourt, see Sandere v, atlantis
Cozst Linre 29 red, (2nd) 1Ci0.

This seems to ve the pr
cleaxly settled that the i
separate defendante, d

cper view Dpecause the law isg’
ing of separale ansvers by the
t make the controvexs;es
to Just TOTenov a:.. o
de i :

necessarily separeble a8 Tt
> igent defendants w;ll ‘
ulrt, waile the defense
resident dpfencdant will be In gdditicn

3

egency® or ”ueyona the scope ol ageucy
asgauit.”  Bul thlis does not meke the
the dlrectirullna of several decisions of
States Supreme Couri, Here we quete from
axd il Co., Z0C Fed, ELL.

"The filing oI sepaTale answers, tendering separele

isgues Io¥ triel by severasl defendants sued joint-
in the state court cn a jeint cause ¢f action,
es nct divice the auit iniv separate controvez-
ies 58 remo"““We. A separete de-
! 285 G but it uanqot

+
ation 1.‘ nls

L3

L. E&. 8&z, . ‘2'#
% e na Cplye
Syp. Ci. 7\26, LT e ILC.‘ gee,
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¢r Florence

s thils cas

& 15 remanded to
County, State oF

U.5, DIETRICT

JULGE




