FILE NAME: National Gypsum (NG)

DATE: 1987 Jan 23

DOC#: NGO64

DOCUMENT DESCRIPTION: Legal - Direct Examination of R.F. Ward



@

10
11
12
13
14
15
16

17

18

19
20
21
22
23
24
25

IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
SOUTHERN DIVISION .
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“January 23, 1987 9:00 a.m.
THE COURT: All riqht, you can proceed.
It wasn't so bad getting in today, was it?
JUROR: Pretty rough.
THE COURT: Was it? Okay.
RUSSELL F. WARD,
having been previously sworn, was examined and testified
further as follows:
; FURTHER DIRECT EXAMINATION

BY MS. HERSCHEL:

Q May it- please the Court, good morning, Mr.
Ward.

A Good morning. -

Q Mr. ward, you told me yesterday, just to get

us'started today,.over your 31 years with National

Gypsum, you had visited most of the National Gypsum
plants; is that correct?

A Yes, ma‘am.

Q And you visited plants, therefore, where

agsbestos-containing products were made. Is that

correct?
A Yes, I did.
Q Mr. Ward, did the company ever take any

precautions against dust, whether it was asbestos or any

other kind of dust, in its plants or factories?
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A Yes, they did. fThey had a safety program in
effect at each plant that was administered both by the
Plant manager and by the personnel safety supervisor,
and that, among other things, contained instructions for
operating equipment properly so that dust would be
minimized. They made respirators available in locations
that might be dusty, and they installed dust collection
equipment, exhaust fans and such. They were quite
carefui about it,

Q Let me ask you a question I asked you in a
8lightly different context yesterday. In your
experience and based on your review, did the company
always do a perfect job in keeping its plants clean?

A I don't think you can characterize it as a
peffect job, no. .No, the} are only human. But I do
know that top management always emphasized safety, and
there may have been a manager in the field here and
there that didn't carry it out to the rfullest extent,
but they certainly tried.

Q Now, again, Mr. Ward, to pick up from
yesterday, today, in 1987, does the company make or sell
any asbestos-—-containing products?

A No, they have not for several years.

Q Does it have today, the company, any

asbestos-containing construction products in place in
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‘its plants or factories?

A Yes. I would say almost all the plants have
some pipe and boiler insulation, and some of them would
have asbestos cement sheets as part of the exterior
siding on the plant.

Q Did you say sheets?

A Yes. They are a heavy corrugated sheet such
as are qsed to build the large shed-like buildings that
contaiﬁ large machinery.

Q During the time that National Gypsum made
agbestos-containing products, did it make what you are
referring to as asbestos cement sheets?

A Ygs«

Q Did it put any of its own aspestos~containing
shéets in its own. plants ;r factories?

A Yes.

Q In your plants or factories do you have in
place any accoustical ceiling plaster?

A No, I don't believe so0.

Q Mr. Ward, does the company have any policy
today regarding maintenance or repair of its in-place
asbestos—-containing products in its plant, its piping
insulation, asbestos cement sheets?

A Yes, they tollow the OSHA regulations with

that, and if the job is any more than minimal, they
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"would use an outside contractor.

Q Does the company have any policy witn respect
to what you do to replace asbestos-containing products
in place, if you need to replace them?

A Yes. We have employed nine
asbestos-containing products and replaced them.

Q Mr. Ward, again, how many documents have you
reviewed while preparing to present information in this

case and other cases?

A I really don't know how many, out it*s in the
thousands.
Q And how many former and present National

Gypsum employees have you talked to, interviewed about
the company's history?

A I have- said I think dozens of them, and it

probably approaches a hundred or maybe a little more.

Q Now, have you looked specifically for
documents or information in your files showing when
anyone at National Gypsum might have been aware in any
way that asbestos~éoncaining products in-place might

constitute a hazard to building occupants?

A Yes, I did look.
Q You made that specific search?
A Yes.

0 What were the first documents or information
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“in point of time, is what I'm talking about; when were
the first documents or information dated, irf they had
dates on them, that you found in the company's files
that referred in any way to possible hazards to building
occupants from in-place asbestos-containing products?

A Wwe found some clippings of newspaper articles
that would have been in the latter half of the '70's.

Q In the latter half of the '70's?

A‘ Yes. I think *76 may have been the first
one. I'‘m not sure of the exact date.

Q Mr. Ward, have you found any evidence from
any source, whether from documents, or from people, or
from anywhere élse that suggests tﬁat the people at
National Gypsum Company were aware in any way of a‘
poésible hazard to building occupants from in-place
aspbestos-containing products when the Athens Junior High
was built in 19667

A No, definitely not.

Q You said that the company did get some
information on poséible hazards in buildings in maybe
1976 oxr the late *70's. IS that what you said?

A That's right..

Q At that time why didn‘'t the company pass this
information on to building owners?

A Well, with products such as acoustical
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plaster, those were normally sold through a dealer
network, and we did not have information ordinarily or
keep track of information about what specific job that
product may have wound up in. 1It's not like automobiles
where everything is registered.

Q But we have seen evidence in this courtroom
that the company knew, at least at one point in time,
that it was in the Athens Junior High because of the
correspondence on the lime problem in the late ‘60's.
You are aware of that, aren't you, Mr. Ward?

A Yes, I-anm.

Q Okay. Why, then, didn't you pass the
information on to Athens? '

A Well, I think that incformation was pretty
weil buried in ten-yeat-oid files at the time that we
first got those newspaper clippings. I don't think
there was anything that would have necessarily called it
to mind.

Q Have you ever passed on any information to
building owners with respect to potential hazards from
in~-place materials? |

A Yes. R

Q When did you start doing that and in what
context did you do that?

A The latter part of the '70's, maybe '78 or
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79, I'm not sure again of the exact date, but we did
get requests from building owners for information as to
whether a product that they knew to be installed in
their building contained asbestos. If it did, we told
them, yes, it does, and we referred them to the EPA's
regional office for guidance.

Q Mr. Ward, in your review of the company
documents have you ever come across any complaints about
Sprayolite's dusting?

A Yeg, there are some, what we would call
quality complaints in the latter part of the *'50's,
while the product was still fairly new, wnere it was
determined that perlite had dropped out when research
investigated those, but the formula for that produét was
stébilized, I think in 1959. I don't believe it changed
after that until it was discontinued in 1972, and I

don't recall dusting complaints aiter 59,

Q What is perlite, Mr. Ward?

A Perlite is a lightweight mineral that was
used as an aggregate in Sprayolite.

Q Now, in the documents discussing the dusting
complaint, some of which we have seen -~ let me start
over again. Let me refer you to those documents, some
of which we have seen in this courtroom, about the

dusting complaint. From your regsearch into the
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“company's records, is thefe ever any suggestion in
connection with those dusting complaints, either from
the people at National Gypsum or from the people who
were making the complaints, that the concCern was any
kind of a health hazard?

A No. I think people just objected to dust as
dust.

Q Mr. Ward, cto your knowledge, were any tests
ever done by National Gypsum that would relate to the
dusting of Sprayolite?

A I have seen a report of some dusting tests

that were made in 1967.

Q In what year, sir?
A 1967.
Q And what kind of tests were they? Can you

describe them generally?

A Phere was a job that we were interested in, I
think in the Chicago area, we were bidding on, and we
had to demonstrate to the owners or the architects that
this product would‘meet what was then either a
government standard or a proposed standard.

Q Standard for what, Mr. Warxd?

A For dusting, for acoustical materials. And
we sent some test samples out to Boyle Labs to test it.

They subjected it to an air stream under controlled
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conditions, and determined tnat it would pass the
proposed standard.

Q They subjected it to an air stream under
controlled conditions, Would you try that in a little
more detail.

A As I recall the report, they had some Spans
of Sprayolite which were mounted in a tube or tunnel and
air under a certain velocity -- I don't recall exactly
how many feet per minute -— was sent through that tunnel
to simulate the conditions that might be found in an air
plenum, or where the material would be subjected to a
stream of air from a heating or ventilating air
register. That was the purpose of it, to find out if it
would degrade under those conditions.

Q Now, again, di; the purpose of those tests
have anything to do with anybody's concern about a
health hazard, Mr. Ward?

A No. The specifics of that job proposal, I
think, involved a switch gear roon for the telephone
company, where, of course, they would be rather
sensitive to any dust. They wanted to pe sure it
wouldn't emit enough dust that would have any bad effect
on their switching for their telephone calls.

Q Now, these dusting tests that were done 1in

the '60's, did the company pass, Hr. Ward?
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A Yes, they met the gtandard or proposed
standard.

Q They met the standard?

A Yes.

Q Now, let's see, today is Friday. On

Wednesday, Mr. Ward, we read -- I think I mentioned this

to you

Schepers. Do you remember that?

A

the details of it.

Q

he had

in time warnhing them not to put asbestos in gypsum

wallpboard. Do you remember that testimony?

A

Q

Company's documents, have you ever found a letter

anything like that, Mr. Ward?

A

Q

ever contain asbestos?

A

yesterday --= 2 rather long deposition of a Dr.

1 remember your reading it. I don't recall

Do you remember hearing Dr. Schepers say that

written a letter to National Gypsum at some noint

Yes, 1 rememper that particularly.

Okay. In your review of National Gypsunm

No, I never have.

pid National Gypsum's flat gypsum wallboard

Never.

(Continued without omission.)
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1 . Q I would like to show you a letter marked as
2 pPlaintiff‘s Exhibit 4098. We have seen_this before, Mr.
3 Ward, but let's take a quick look at it again. Have you
HﬁﬁwA | got it, sir?
5 A Yes.
6 Q It is dated May 30th, 1984, is it not?
7 A Right.
8 Q From an attorney, Mr. Biddle?
9 A Right.
10 ’ Q Po National Gypsum Company, stating that
11 Athens was going to remove the ceiling from the Junior
12 High School and possibly file a claim for its
13 replacement against National Gypsum. Is that the gist
14 of the letter, sir?
15 R Yes. He also<ﬁentions, the letter is also
16 written to U. S. Gypsum Company. and the same
17 information is directed to them. |
18 Q And this is a May 30, 1984 letter, correct?
19 A That's correct.
20 Q You have seen this letter berore and we have
21 geen it in this courtroom. Is that correct?
22 A Yes, that’s right.
23 Q Now, I think there has been a suggestion made
24 here that National Gypsum never responded to that
25 letter. 1Is that so, Mr. Ward, did the company not
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‘respond to that letter?

A The company did respond through its
attorneys.

Q Okay. Let me show you a letter marked as
Defendant's Exhibit 4.245, daked June 14, 1984. Would
you take a look at it, Mr. Ward, while Mr. Hopking is
setting up the projector. Do you recognize this letter,
sir?

A Yes, I have seen this.

Q It*s a letter to William Biddle dated June
14, 1984, re City orf Athens, Board of Education. Mr.
Hopkins, would you show the signature line, and it is
signed, Sincerely Yours, Margaret M. Powers for
Schnader, Harrison, Segal & Lewis. MNr. Ward, Hrs.

Powers is dead, isn't she?

A Yes, I understand.
Q Who was she?
A She was an attorney with the Schnader,

Harrison firm who were at that time were representing
National Gypsum Company.
Q Is this the reply to Mr. Biddles letter?
A Yes, it is.
MS. HERSCHEL: Your Honor, I would like
to publish this letter to the Jury.

THE COURT: All right. Has it been filed
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yet?

MS. HERSCHEL: It will be as soon as I
finish with it.

THE COURT: All right.
BY MS. HERSCHEL:

Q All right. This is a June 14, 1984 letter to
William P. Biddle, III, Esq., Higgins, Biddle & Chester,
111 Church Street, Athens, Tennessee, re,the City of
Athens-Board of Education.,

"Dear Mr. Biddle:

;Your letter of May 30, 1984 to United States
Gypsum Company and Gold Bond Building Products, a
National Gypsum division, has been referred to me by my
client National Gypsum Company. This firm is national
coﬁnsel for National Gyps;m Company in the asbestos
litigation. Because your letter refers to a, quote,
potential of a claim, guote, against National Gypsum
Company, I would like to respond. First, I would like
to thank you for providing the opportunity to inspect
and take samples pfior to the removal. I understand
that arrangements to complete this inspection and
sampling are under way. The purpose of tnis letter is
to respond to the statement made in the opening
paragraph of your letter that the City of Athens Board

of Education, quote, have been contronted with a
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regquirement by the EPA to remove asbestos in its school
buildings, close quote. I am puzzled py this statement,
because although the EPA has required schools to
identify the presence of friable asbestos containing
materials within their buildihgs, it has not required
the removal of such products. In fact, the EPA
suggested that the required notification to parents
include the following statement. It is important to
note that not all friable asbestos containing material
need be removed from schools. Once such material has

peen identified, a program can be implemented to insure

that the material is maintained in good condition, and
‘

that appropriate precautions are followed when tne
material is disturbed for any reason.*

The 2nd page. 1 h

"T wanted to bring this to your attention in
case the school district was under the erroneous peliet
that removal of asbestos containing product was required
by the EPA or any other federal agency or law. In this
regard, you may be interested in tne report of the
Ontario Royal Commission issued on May 7, 1984, which
was based upon extensive hearings over tour years at
which 53 expert witnesses testified.

“In this report the commissioners concluded

that in most circumstances, quotation marks, we deemed
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the risk which asbestos poses to building occupants to
be insignificant, and therefore find that asbestos in
building air will almost never pose a health hazard to
building occupants, close guotation marks. Reported at
page 14. As the Royal Commiséion report found, asbestos
levels in public buildings in fact sometimes increased

following removal action. Furthermore, such action will

inevitably expose workers to asbestos and such exposures
could well pose more risk than that posed dy leaving the
asbestos in place. ‘Thus, the Royal Commission's review
of efforts or the United States and Canada to remove
agsbestos from schools concluded, and I quote, ®"Asbestos
removal projects conducted’on a crash basis thererore
involve some needless expenditure. The crash nature of
thé removal Work probably fncreased the risk that
asbestos removal workers may contract disease. This
risk arises from elevated asbestos exposures occasioned
by careless work practices frequently associated with
inexperienced contractors.* End of quoted material. And
that is in the report at pége 28.

“Based on its extensive analysis, the Royal
Commission urged action only where, quote, significant
quantities of friable insulation have fallen onto
building surfaces and are being disturbed.” And that is

in the report at page 589.
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“I hope this information will be of
assistance éo you in clarifying the question of removal
0of aspestos containing products from school puildings.
If I can be of additional assistance, please let me
Know. Sincerely yours, Marga}et M. Powers, for
Scanader, Harrison, Segal and Lewis,

Ms. HERSCHEL: Your Honor, I would like i
to offer that document.
| THE COURT: All right, let it pe filed E

and passed to the Jury.
MS: HERSCHEL: fThank you, Mr. Ward. Now,;

you can answer Mr. Speights' questions.

(Continued without omission)

|
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CROSS-EXAMINATION

BY MR, SPEIGHTS:
Q Just while that letter is on our mind, before
I get to the questions I plan, Mr. Ward, National Gypsum

historically advised building\owners to tollow EPA‘s

guides in a number of letters to building owners around

the country?

A I think what they did was to inform the
buildiﬁg owner, when asked, that the product inguired
about did or did not contain asbestos and referred them
to the EPA regional administrator.

Q And this letter, Ms., Powers was Ms.

Herschel's law partner, don't you Know that?

A I'nm sorry.

Q Ms. Powell has ﬂracticed law with Ms.
Herschel?

A In another firm, that's correct.

Q They represented Natiomal Gypsum and another

firm at the time?

A That's iight.

Q And in this letter Ms. Powers advised, the
attorney for the Athens School District where
significant quantities of friable insulation had fallen
on to building surfaces and are being disturbed, that is

a distinct situation?
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A I thinK she wasﬁquoting from the report of
the Ontario Royal Commission, yes.

Q She quoted that to the attorney for tne
School District and pointed out tnat is a distinct
situation where material is béing disturbed or that
there are significant guantities which have falleﬁ; that
is what the letter says, doesn't it?

A That is what the letter says.

Q All right. Mr. Ward, I understand that you
are the Corporate Director of Puplic Arfrfairs. Is that
yoﬁr title now, Mr. Ward?

A ‘Phat's correct.

Q In that positioﬂ you give speeches for
National Gypsum, presentations?

| A No, 1 have not ghven gspeeches on National
Gypsum's behalf in that job.

Q Do you appear betfore regulatory bodies,

bodies considering what to do about aspestos?

A No, I have not.

Q Is it your job now, one of your primary
functions to appear in court on pehalf of National
Gypsum Company?

A If required, I appear in court. I wouldn't
call that my primary function.

Q All right, sir. ‘hat is a job that you have
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‘been trained for for some period of time, to appear on

behalf of National Gypsum Company as its Corporate
Director of Public Affairs?

A Well, I think I explained when Ms. Herschel
asked me why I was in the joo} I have had over 30 years
of experience, and I have made a study of the company's
history, particularly in the last year and a halt.

Q And you got involved in that at the request
Of theAattorneys who are involved in this litigation?

A I got involved in this at the request of the
Ch;irman of National Gypsum Company.

Q Yes, sir. And for the last year and a halt
you have been going through documents and meeting with
people concerning National Gypsum's history and
hiétorical policies? “

A Among other things, that is correct.

Q You understand today and yesterday that you
are appearing here as a representative of National
Gypsum Company?

A That's true.

Q Okay. 1 want to make thisg point up £front.
If I get a little antagonized with National Gypsum
Company, you understand that I am not c¢riticizing Russ
Ward as an individual; you understand you are not

appearing here today as Mr. Ward, as an individual, but
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‘as the representative of National Gypsum Company?

A Yes, I understand that.

Q All right, sir. You were not involved
historically in these decisions about what to do about
asbestos-containing products 5ack at the time in '49 or
*53, *'56, '59, '62, et cetera; you were not involved at
that time in the decisions of whether to put asbestos in
or take asbestos out?

A Can you break that down a bitc? That is Kind
of a long guestion.

Q - all rignt, sir. You did not make the
decision or participate in the decision to put asbestos
in any product made by National Gypsum Company, did you?

A No, not directly. 1I Qas not involved in the
fofmulation of the products.

Q You did not make the decision or recommend to
anyone that asbestos be removed from any product
manuiactured by the company?

A I wasn't involved in the product formulation,
Mr. Speights.

Q You were not involvea in the manufacturing
side of the company which manufactured Sprayolite?

A Well, I reported directly to the
Vice-President of Manufacturing Operations for 12 years

or more, 8o I was involved in thne manufacturing side,
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‘yes.

Q Well, you weren't involved, yourself, in the
manufacturing of Sprayolite?

A I did not make Sprayolite, if that is wnat
you mean, no.

Q You for many years were concerned with
whether or not someone could get credit to buy products,
including Sprayolite?

A' During my early years with the company,
that's right.

Q All riéht, sir. And you were not the field
representative at any time that would call on people
like Mr. Guthrey and give them advice concerning
Sprayolite? |

| A No, that would normally be the sales
representative that would do that.

Q All right, s8ir. When did you actually go
into your new position as the Corporate Director of

Public Affairs, Mr. Ward?

A That was in August of 1985.

6 Were you interviewed for the position?
A Yes.

Q Who interviewed you for the position?
A I spoke with David Bern, who was our

Vice-~President of Human Resources. I spoke with Jack
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‘Hays, the Chairman., I spoke with Ed Fordyce, our

General Counsel. At one point I talked with Mr. Larry
Hoyle of Hoyle, March, and Kerr.

Q That is Ms. Herschel's law partner?

A And I spoke with Mé. Herschel, all of these
on diftferent occasions. |

Q You Kknew from very early on that one of your
responsibilities would be assisting in the trial of
these asbestos cases?

A Yes, to the extent that I could help, I knew
that was éart of the job.

Q And you interviewed with the Vice-President
and President Hays, you interviewed, I assume, with them
out in Dallas, Texas, the corporate headgquarters?

A Yes. I would say they interviewed me.

Q Okay. And they are what we would call
corporate management?

A That is correct.

Q You would agree with me that those in
corporate management make the decisions for the company?

A I think they make the major decisions for the
company, yes. Decisions are made at a numoer of levels,

Q And they are there today, as far as you Know,
poth Hays, and the Vice-President for the company, they

are there today in Dallas, Texas, working away?
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A I would like to think so, yes,

Q Now, there were other people-before you that
had some involvement in representing National Gypsum or
working with National Gypsum‘s lawyers on the legal side
of this asbestos situation, wéren‘t there?

A I think there have been a number of people
who have been involved from time to time, yes.

Q One of those I believe you mentioned in

direct was Mr. Oberkircher?

A That's right.
Q \Another one was Mr. Eikenberry?
A I think Mr. Eikenberry had some

responsibility for this at one point.

Q How long do you have until regirement, Mr.
Wafd?

A I'm not sure what you mean. I think
mandatory retirement would be at age 70, if the law has
not cnanged by then, so I still have 13 years.

Q And you plan to maintain this position for as
long as National GYpsum wants you to maintain this
position; that is, being the spokesman for National
Gypsum Company?

A I frankly have not given a great deal of
thought to what job I might move on to, but I have had a

number of assignmewnts over the years, as my record will
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show, and I'm prepared to do whatever is assigned to me
in the way of the next job.

Q Mr. Ward, would you agree that one oOf the
best ways to determine a company's concern £or health
and safety is to see how it tfeats its own employees'
health and safety?

A I think that might be an indicator, yes.

Q Certainly National Gypsum, I believe you have
said in diréct examination, I wrote it down, that top
management was always concerned with safety?

A \ Yes, 1 believe that's true.

Q And it is your testimony that was true in the
‘60's, the *70's, and the *‘80's?

A It was true, in my experience, all the years
I ﬁave been with the company.

Q And they certainly would not have been less

concerned in the '60's than they were in the '70's or
t30's, would they?

A Well, I think they may have had concerns in
dififerent areas, aé perceptions changed. <Certainly, no
less concern.

Q They may have become more concerned in the
'70's or '80's, as they had maybe more knowledge, but
certainly they didn't become less concerned over the

years, did they?
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A I 'don't believe they did, no.

Q Mr. Ward, for many years when you worked with
National Gypsum, while you were an employee in these
various positions, you did not know that Sprayolite had
asbestos in it, did you?

A I'm not sure when I came into that knowledge,
Mr. Speights, but it was commonly known that Sprayolite
contained asbestos.

Q Isn't it true that even in the 1970's, you,
Mr. Ward, personally, did not even Know; you did not
even know\personally until the 1970's tnat Sprayolite
contained asbestos?

A It may have been. I really don't recall

exactly when I got that Knowledge.

| Q ‘There was no way, trom looking at the bag
that Sprayolite was sold in, that you could tell it
contained asbestos, could you?

A No. The ingredients were not listed on the
bag.

Q There was no way you could tell oy looking at
the brochures supplied to architects, and othner
advertising brochures, that Sprayolite contained
asbestos, was there?

A We didn't publish the product ingredients,

Mr., Speights.
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Q There is no way of looking at the material
itself and telling that it contained asbestos, is there?

A You would have to analyze it.

Q There is no way of looking at this technical
bulletin that you reiferred to\yeste:day about mixing
lime, there is nothing in there that says anytaing about
Sprayolite containing asbestos, is there?

A No, 1 don't believe there is.

Q There is nothing under that section that says
»Caution" about the product containing aspesStos or being
éspecially\careful in dealing with the product because
of a possible health concern; correct?

A I don't think there was any possible health
concern in the times when that technical bulletin was
puﬂlished.

Q In 1962, it did not say anything about any

health concern in the bullectin. We will talk about what

you knew or didn't know in a few minutes, but it didn't
say anything in the bulletin about a health concern, did‘
it?

A No, it didn't, because I don't think there
was any concern.

Q There was no concern. My understanding also,
Mr. Ward, you personally saw Sprayolite being applied

only on one occasion?
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A That's true, one that I can recall.

Q You never saw a Sprayolite job being cleaned
up?

A No, we didn't stay around until that point.

The job was still in progress when I leit.

Q You never saw, Mr. Ward, a Thermocoustic job?
A No.
Q There would be people in the company who

would have been on the scene when these jobs took place,
when these materials were applied from time to time?

A \What materials?

Q Sprayolite and Thermocoustic. Like a field
representative mignt have been out there on a number of

occasions and seen them applied?

A That's possible.

Q But that wasn't your jon?

A No.

Q Aren't there people today with National

Gypsum Company, Mr. Ward, who had involvement with the
formulation ot Spréyolite? |

A There may be a couple people in research who
had some involvement with it.

Q Wouldn't Don Peterson be one of those people?

A Yes,

Q Mr. Peterson is still employed by National
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Gypsum?
A Yes, he's in the research departnent.
Q And do you know whecher Mr. Peterson is going

to be testifying at the trial of this case?

A I don't know, but i don't expect him to be.

Q And he was involved with the Lormulation or
Sprayolite?

A Well, he was working in research when the

Product was being formulated. He wasn't the man with
the principal responsibility for it, as I understand it.
Q \ You never worked in research on Sprayolite or

other acoustical plasters?

A No, I didn't.
Q And research is up in Buffalo, New York?
A That's right,

(Continued without omission.)
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Q Mr. Wward, I think we nave gotten the
preliminaries out of the way. Do you Know wnether the
question of whether to put a warning on asbestos
products such as Sprayolite ever came up at National
Gypsum?

A The question of warnings came up. I don't
know if it was ever associated with Sprayolite.

Q All right, sir. Specifically, I'm going to
show you whét has already been entered into evidence as
Exhibit 1754, dated September 10, 1971. That's an
internal National'Gypsum document, isn't it, Mr. Ward?

A May I see a copy of that? I can't make 1t
out from here very well.

Q Certainly.

A I'm not sure about the date, because somebody
has written in the year, but it certainly looks like an

interoffice memorandum,

Q Would you look at the second page, Mr. Ward,

and see 1if the date --

A Yes, 1 see the date tnere.

Q You would agree with me it is September 10,
19712

A That's right.

Q You would agree with me that is an internal

National Gypsum document?
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A That's rignt.

Q And a number of people got copies, including
Mr., Faye, who was a vice-president, and Wdr. Zimmerman?

A That's right.

Q Mr. Zimmerman was éafety Director of National
Gypsum, wasn't he?

A Yes, he was.,

Q And Mr. Pollard was the Safety Director

pberfore Mr. Zimmerman?

A Yes.

Q »Mr. Zimmerman is scill alive today?

A Yes, he is.

Q You were never in tne safety department of

National Gypsum Company?

i X ,
A No, I never had any assignment to that

deparcment,
Q How, it says here, see if you agree wich me,

you may read the éopy there or here, “At the present
time no products containing asbestos fibers which are
manutfactured by the Gold Bond Building Products division
are, to my Knowledge, being lapeled with a caution
statement. It nas not peen my intention to take any
action in this area until the regulations rrom the
Environmental Protection Agency have been published.*

PDid I read that correctly, Mr. Ward?
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A Yes.

Q Does that rerlect the National Gypsum policy
at that time, that it would not provide any caution on
its products, even in 1971, until EPA reguired ic?

A Well, I think he gbes on to say that "Upon
publication of the regulations, tney will ove analyzed
and a program presented witn appropriate recommendations
to eriect compliance with the reguirements.”

Q Yes, sir, but doesn't the memorandum, the
effect of this memorandum is tnat National Gypsum would
not put wdrnings on its aspestos containing produccs
until EPA required it?

A Well, I would s;y tnac a fair

characterization would be that they would put warnings

' |
on when the reguirements became Known.
Q Now, are you aware, Mr. Ward, that for years

before, other companies had warnings on tneir products?

A What kind of companies?
Q Spray applied acoustical products?
A No, I'm not,

Q Are you familiar with a company called U. S.
Mineral Company?

A Yes, I have heard of that firm.

Q I see. I want to read to you from an answer

of an interrogatory o¢f U. S. Mineral in a Wisconsin
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case, and I will hand you a copy. I believe I have One.
MS. HERSCHEL: Excuse me, Mr. Speilghts,
has this been marked as an exnibit?
MR. SPEIGHIS: No, it has not, and I'm
not offering it.

MS. HERSCHEL: May I see a copy, then?

MR. SPEIGHIS: You and Mx. Ward may share
a copy.

MS. HERSCHEL: Your Honor, do you mind if‘
I take a look at the document betfore we proceed?

THE COURT: No. You may. Pass it to
her.

Ms, HERSCHE#: Thanik you.

THE COURT: Okay. Where are we? She has
it; he has it, let's go. |
BY MR. SPEIGH(S:

Q I want to kKnow irf you agree with me this

document reflects, reading on 10 C, on the second page,

“Beginning in May, 1962, this defendant began including

a label on its asbestos containing products wnich saia*® -

A Where are you, Mr. Speights, please?
Q On the second page, answer 10 C?
A Is that page eight as this document is

labeled, is that what you are talking about?

Q Yes, sir.
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A This thing goes‘from no aumber to page eight
to page 34, to no number again. This is not complete,
is it?

Q Well, I can give you the whole set. It is
about a hundred questions askéd to U. S. Mineral, and I
only have this case to show you wihere it came from and
the answer to the guesction concerning warnings, and then
the signature page on the last page?

A I have never seen this document before and
I'm not acquainted with U. S. Mineral's internal
policies.

Q All rignt. Let me ask you to assume,
beginning in May 1962, thié defendant, U. S. Mineral,
began including a warning label on its aspbestos

' L . .
containing products which said “"Caution, this product

contains asbestos. Inhalation of asbestos dust over
long periods of time may be narmgul. If employees are
exposed to dust during use and application, those
employees should be equipped with adequate personal
protective devices."

Now, assuming this sworn answer to
interrogatory is correct, you would agree with me tnat
this reiflects that this company which you are familiar
with, this company was putting a warning on its bag as

early as 19627




10

11

12

13

14

15

17
18
19
20
21
22
23
24
25

840

A In 1962, we took our competing product OffL

the market.

Q Thermocoustic?
A That's right.
Q This was a spray-abplied product, 0. S.

Mineral made spray-applied products?

A That's right, but it was a mineral wool
product, very dusty in application, as was
Thermocoustic, and our competitive product was taken off
the market.

Q ' Was it taken off the market because it had

asbestos in it?

A No. I think thé perception was that the
macrket had declined to the point wnere it was not
effective. |

Q Are you aware the product was sold to a
company called Sealtite Insulation Manufacturing
Corporation?

A I have heard that name. I don't Know the
details of any sale.

Q Are you aware that when you sold the product
Sealtite took the asbestos out of the product?

A No, I don'‘t know anytning about Sealticte,

Q Let me show you an afifidavit of the Sealtite,

I pelieve its president?
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Ms. HERSCHEL: I'm sorry to interrupt
again. Mr. Speights; have I seen, has our side seen
this?

MR. SPEIGHYS: I believe you have seen it
in the case in which it was filed.

THE COURT: Do you want to look at it?

MS. HERSCHEL: VYes, sir, please, Your
Honor.

THE COURYL: Come around and look at ict.

MS. HERSCHEL: Your Honor, I think it is
technically objectionable, but let's go anead with it.

‘HE COURT: All right.

BY MR, SPEIGHTS:
Q It certainly rerflects that Sealtite didn't

’ |
ever manufacture a product with asbestos in it. Isn't

that correct?

A I didn't have a cnance to f£inish reading it,
Mr. Speights. Just give me a moment.

Q I'm sorry.

A It says that Sealtite Insulation
Manufacturing Corporation did not sell, manuracture or
mine asbestos products at any time.

Q All right, sir. You sold the product
Thermocoustic to Sealtite and Sealtite continued to make

the product and it had no asbestos in it if that
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document 1s correct?

A I have no knowledge of that.
Q All rignt.
A All this says is they didn't make asbestos

products. I don‘t know what fhey did with any product
they may have bought from us.

Q Well, you don't know thnat Sealtite
manufactured ‘Thermocoustic arfter you sold it to tnem?

A That's right.

Q All right. I will have to get another
document in a while. Let me cut througn some of this.
Thermocoustic was a product which was applied on
ceilings and on other surf;ces in a building; correct?

A Principally ceilings, I believe.

Q And although tné material, you called it dry,
had a water hose right next to it and as the material
came out the hose, there was water applied as it wenc
onto the ceiling?

A That's my understanding, yes.

Q And in 1949 the aspestos floats, the document
we discussed, in 1949 the asbestos floats, it was noted
they should pe removed as a possible source of
asbestosis; correct?

A Tnat's correct, that's in the researcn

report.
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Q But the other aébestos remained in the
product Thermocoustic; correct?

A That's correct.

Q Now, at no time did National Gypsum Company,
from 1949, when it knew that ésbestos £loats caused
asbestosis, until 1962, wnen it sold the product, or
stopped making the product, at no time did National
Gypsum Company place a warning on the bag ot
Thermocoustic saying that under any circumstances it
could cause a hazard?

A ‘No, there was no warning on the bag, but
there were application instructions.

Q There was notnigg -

A Which if followed would proteét the workers
wh6 were exposed to the dus%.

Q There was nothing on the bag which said this
product contains asbestos and it may cause disease?

A No, it was not on the bag.

Q Okay. There was nothing, there was nothing,
in fact, National Gypsum Company actually in its
brochures showed Thermocoustic peing applied without any
respiratory equipment whatsoever; correct?

A I'm not sure whether they did. I don't
recall those pictures.

Q Let me back up a little. We have talked
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about these exhibits sever&l times during the trial and
you talked about theﬁ in your examination, and that is
the so-called Spoylar letters; correct, there are
several of them?

A Okay.

Q Okay. Somebody within National Gypsum
thought the Safety Director, Mr. Pollard, was making a
big mistake by telling the Indiana Board of Health to

wear respirator equipment. You would agree with me

there?

A ' The sales manager was concerned about it,
yes.

Q Okay. And he w;ote “Your letter to Dr.

Spoylar is full of dynamite,* and this document rerflects
thé letter was pulled. Coéréct?

A I'm not sure what you mean by pulled,

Q It says “"Handy succeeded in stopping letter
to Spoylar, will bevmodified.“ This document reflects
that the letter was pulled?

A Well, ybu gJuoted what it says accurately,
yes.

Q There is nothing eguivocal there, thnat is
what it reflects. If we just had this document here,
there would be no gquestion the document didn't go out,

is that rignt?
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A Apparently thac‘is what happened, he took it
out of the out going ﬁail.

Q All rignt. Now, I understand your position
is you weren't involved in any way with any of this back
in 1953, were you?

A No, sir, I was not.

Q I understand you nave gone back and you have
looked at the documents and you believe that the
document actually later went out. We nave a
disagreement on that, but you oelieve that?

A \Yes.

Q All right. 1In any event, wnetner it went out
or not, National Gypsum toid somebody, 1if it did go out
in 1953, that respiratory equipment was sﬁggested for

PThermocoustic? \

A That's right. If it was dusty in
applications,
Q Now, this is a brochure, Mr. Ward, of

spraying Thermocoustic in places that appears in Sweet's
cataloy, would you agree with me in the advertisements
showing Thermocoustic being sprayed, tnese people do not
nave any respiratory eguipment?

A Can I get a petter look at that, Mr.
Speights? That's not very understandable here.

Q Here is the whole document.,
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THE COURT: I guess the question is, can
you tell from that picture whether they were using any
equipment?

THE WITNESS: I actually can't, Your
Honor.

fHE COURT: He can't say for sure.

THE WIINESS: It is pretty
indistinguishable in the area of the face.

BY MR. SPEIGHTS:

Q In this situation here you can't tell whether
they have\any respiratory eguipment or not?

A It isn't obvious to me from this picture, HMr.
Speigats.

MR. SPEIGHTS: All right,.l would like to
ha#e that marked as an ethbit, please.

THE COURT: All right. +That has not been
marked.

MR. SPEIGH?YS: It may have peen buried in
something else, put I would like to have it marked anda
passed to the Jury} if I could, Your Honor.

THE COURY: All right, mark it and number
it something and send it to the Jury.

THE CLERK: *fwo.

THE COURT: It will be Exhibit 2 of the

not premarked exhibits.
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Q Now, you would agree -- do you have the rest
of the document in front of you that I just handed you,
the other three pages, or did I take it back?

A I'm sorry, I don't\nave it.

Q Let me hand you a complete part. You would

agree with me this 1s a Sweet's catalog advertisement on |
Phermocoustic?

A fes, it looks like their numpering system up
in the corner of the page, so 1 would say this probably
came out of Of Sweet's.

Q All right. Would you review that document
and show me where it says Enat Thermocoustic, in
applying Thermocoustic you should wear respiratory
eqﬁipment? |

A I don't think that information was in
Sweet's* catalog, Mr. Speights.

Q It was not, no caution, no warning like Mr.
Spoylar may have gotten in ‘53, seven years earlier, was
placed in the brocnure?

A I think that was, I think, the admonition to
provide protective equipment to the applicators in the
case of dustings was contained in a product supplement
issued Dy researcn.

Q Nothing in the advertising literature for
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this product suggested that respiratory equipment would

be required or suggested for Thermocoustic, was it?

A No. Tnat was informacion furnisned to the
applicators.,

Q Do you have those aocuments with you?

A I think we have those documents here, yes.

Q Let me go anead, I will get back to that. I

want to look at this Seal Spray document, and ask about
the last page, about the products and the manuracturer
and read that to us, please, sir?

A " On the final page it says, “About the
products and the manufacturer. Sealtiée Insulatcion
Manufacturing Corporation aas been Known f£or many years
ags a manufacturer of top quality mineral wool and other
inéulation products. Sealeite and Seal Spray jet
applied mineral fiber have now been added to the
Sealtite line. Formerly these products were
manufactured and sold under the trade name
Thermocoustic, and as such, were installed with
outstanding success in important projects throughout the
UsAa.* ‘The document is dated 1968.

‘Q That document reiflects that what Sealtite was
making was formerly known as Thermocoustic; correct?

A That's what they say.

0 And the aifidavit which I let you read
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retlects, according to the‘affidavit, that Sealtite
never put asbestos in its products; correct?

A That's wnat it says.

Q Now, let me show you another document.
Doesn't that document, isn't Ehat a brochure ox
Sprayolite, of a person spraying Sprayolite, in your

brochures?

(Continued witnout omission)
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A This looks like it mignt be a tear sheet from
an advertisement somewhere.

Q Yes, sir, that is an exhibit. ‘''nat shows in
your literature, that appeared numerous times in your
literature, that type of representétion or
advertisement, didn't it?

A I think advertising freguently showed jobs
that were peing done with our products, yes.

Q And in that picture, clearly the person
spraying the Sprayolite in the 196U's does not have any
tespiratory equipment; is that correct?

A No, he doesn't. It wouldn't be needed there.

It is not a dusty product in application.

Q You nave seen Sprayolite applied?

A Yes, 1 have.

Q One time?

A That*s right, and I saw no dust.

Q Can you see the asbestos that causes disease,
Mr. Ward?

A It is my understanding you can't see that.

Q Now, I want to move to another subject with

you. It's clear, without going through all the
documents ~- maybe if it was Tuesday we would go through

them all, but on FPriday I don't want to go through tnem

all. It is c¢lear that in the '50's, at least, there
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were a numober of problems with bond failures and dusting

on the product Sprayolite?

A I have seen some documents that referred to
dusting,
Q You have seen documents which reterred t©to

bond failure?

A Not at that time,
Q At anytime?
A Later on, specifically with relation to cthe

Athens Junior High job.

Q ‘Let me take the dusting ones first and I will
come back to the others. I have them in diifferent
packets., It's clear tnere are documents in the 1950's,
some of which I showed yesteraay, which reflect that
Spfayolite would dust; co;rect?

A That's right., After applicacion there were a
few instances where some perlite apparently dropped out
of the matrix of the product.

Q This is a document, 1956, “In reply to your
report of the 20th, a super white Spcéyolite which was
used on the Hollywood Bowling Alley, we don't see how it
is at all possible to write a letter to Mr. Anderson and
Mr. Eaton that we can guarantee that acoustical plaster
will not dust. Sprayolite is a spray textured finisn

wihich has a tendency to dust to a certain extent.™




10
11l
12
13
14
15
16
17
18
19
20
21
22

23
24

25

458

That is one of those internal documents you
found, wasn't it, Mr, Ward?
A That's right. That is the first year that
the product was introduced.
Q All right, sir. And then on another document
there are several of these documents, without putting
every one up there -- in the 1950's where Sprayolite

dusts; correct?

A Yes. 1 have already told you I saw some in
the '50's.
Q - And yet later on you received an ingquiry from

the LAWCC., Do you know what the LAWCC is?
A I could only speculate. I don'‘'t know that.
Q You Know that is the plastering industry

grdup, the walls and ceilings group. Let me ask you, in

1975 ~-

A I think that is the IAWCC, isn't it, Mr,
Speights?

Q Yes, sir,

A Incternational Association of Walls and

Ceilings Contractors.

Q Yes, sir.
A Yes, I'm familiar with that organization.
Q That is an organization, an industry

organization, isn‘t it?
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A Yes, it is,

Q Okay. They were seeking information on
products manufactured by you, weren't they?

A Give me a moment to read this and I will
answer you,

Q All rignt, sir.

THE COURT: Okay, ne nas it about read.

A I've read it,

Q You would agree with me in ‘75 YyOou wrote ==
not you, Mr. Ward. Again, I Keep saying you; I mean
National Gypsum Company.

A I understand.

Q National Gypsum Company says, “We know Of no
reason why asbestos acoustical ceiling magerial should
crﬁmble into dust, nor nave sucn conditions, to our
kKnowledge, been reported to us." that is wnat that

letter reflects, isn't it?

A He is8 referring to asbestos cement acoustical
products.
Q Asbestos acoustical ceiling materials, 1If

you go on to the next paragrapn, “Dust is Created when
material of this type is cut with a power saw. Such
dust snhould be removed from the face and eyes before the
material is erected. Asbestos cement ceiling boards are

often used in clean rooms, clean in quote,
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aspbestos material?

A It could be.

Q Are you telling me when he says acoustical
materials, that you have never heardrthat, the person
receiving this letter should say that is except for
Sprayolite and Thermocoustic and these other products?

A No, I believe this letter addresses a
specific question about a specific product, and the
answer is correct in the context. Asbestos cement
ceiling boérds do not ordinarily crumble into dust or
flake, and the man clearly says nor nave such conditions
ever to our knowledge been reported.

Q He says -- we can go back and fortn for 20
miﬁutes -~ but he says acoustical ceiling materials, to-
our knowledge, have never been known to dust or flake.
That is what the letter says, isn't it?

A The letter, you can't take that out of

context. He is referring to asbestos cement ceiling

board.
Q All right,
A It wasn't an acoustical material used as

asbestos cement ceiling board.
Q0 The letter will pe to the Jury and speak for

itself. Now I want to go back to pond failures. My
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understanding is you didn‘t recall any bond failures;

correct?
A That's rignt.

Q All right, sir. I'm trying to get it so I
can get it on there. I ought to know atfter all these
days. Do you need a copy of this document?

A I would like to see it, please.

THE COURT: Go anead, ne will read along

with you.

BY MR. SPEIGHTS:

Q \ Does that document reflect, “From samples
from jobs in the field, it does not see$ our macerial
as well knit or bonded together as other products of
thig type?"®

| A -I haven't gotten to that. Where is that?
Q Second paragraph.
A Maybe I'm not looking at the same document.

Q “We believe that when they refer to
plaster —-"w
A AOn, third paragraph, okay. I'm sorry.
Q Excuse me.
PHE COURY: ‘That's what it says.
BY MR. SPEIGHTS:
Q All rignt, sir.

A You gquoted it accurately, yes, sir.

is
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Q And then in 1969, a document you referred to
Yesterday, this was written to Mr. Galloway, Mr.

Guthrey's partner, concerning the product Sprayolite in

the Athens Junior High School. Do Yyou recall that

letter?
A Yes.
Q would you read the last paragrapn to me?
A “We have manufactured Sprayolite since 1956,

and have never had a bond failure with this product. I
am sure that on rfuture jobs you will have no problen,
provided the material is mixed with only water.,*“ Signed
Dy Rober Keeler of Masons Supply, Product Managér.

Q All right, sir. I want to move to anotner
subject., Starting in the 1970's, I believe you said
soﬁe people started naving inquiries about what to do
about asbestos materials; correct?

A I think they were asking whether or not a
particular product contained asbestos, yes.

Q Some of them asked more than that; they asked

for recommendations, didn't they?

A There may have peen some asked for
recommendations, yes.

Q As a result of getting all these inquiries,
National Gypsum Company had to devise or come up with a

policy about how to respond to those ingquiries, didn't
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A That's right. -

Q And a meeting was held to try to come up with |

a -- well, are you familiar with this letter, November
29, 1978, Exhibit 70422 »

A Could I see it, please?

Q I will get you one in just a minute, Mr.
Ward. It may be just quicker ir you want to come down
here and stand and we will go over it together down
here, if we can?

A " All rignt.

Q Unfortunately, lawyers have a lot of
documents. Do you need to refresh your memory py
looking at that document, Mr. Ward?

| A I haven't looked at this for some time. I
would like just a moment to review it.

Q Yes, sir.

THE COURT: It may not take much. Way
don't you ask what the question is. He may not have to
rteview it muca.

BY MR. SPEIGHYPS:

Q Well, this document reflects that you were
getting numerous inguiries about your Sprayolite
acoustical plaster?

THE COURY: Second paragraph.
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BY MR. SPEIGHTS:

Q Second paragrapn.
A Yes.

Q It reflects that you have no material data

sheet on that particular product?

A That's rignt,

2 All right, sir. Now --

A Because the product was no longer produced.

Q That's right. You had no material data
Sheet?

A ' Uh-nun (aftirmative).

Q Included in the request rfor information on

Sprayolite are such questi&ns as what percentage of
asbestos is present; that is what you said a minute ago,
cofrect? |

A Yes. They asked if asbestos were in the
product, I remember that.

Q Two. Do you consider it harmful. That is
what the letter reflects that people were asking,
doesn't it?

A Yes.,

Q Three, should it pe removed. ‘That is wnat
people were asking, weren't they?

A That is what it says.

Q Four, procedure ror removing. That is wnat
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it reflects, doesn‘t it?

A You read it accurately, yes, sir.

Q Five, asbestos dust is flaking off. 1These
are inquiries concerning Sprayolite, aren't they?

A Yes, that's the sudject df the memorandunm,

Q All rignt, sir. And there are otner
inquiries from school districts and other building
owners. This document reflects that people weren't just
asking does Sprayolite contain aspestos; they were

asking a lot more than that, weren't they, Mr. Ward?

A \They had questions about it, yes.

Q ‘hey were asking for nelp, weren't they, Mr.
Ward? |

A No, I don't see that related, but =--

Q They are sayingldo you consider it narmrtul.

They are asking the manufacturer, Do you consider the
product that is in our schools harmtul? They are asking
for help, aren't they?

THE COURT: Well, I guess the Jury will

have to determine what the letter says. It's in.

BY MR. SPEIGHIS:

Q Well, sir, let's look at what happened at the
meeting. There was a meeting to try to decide what to
do about it, about all these inguiries, wasn't there?

A I recall there was a meeting, yes. There is
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a document.
Q All right, sir. I want to go over that
memorandum of that meeting, January 4, 1979. Why don't

you just come down nere and we will go over it together.
Wait a minute, I believe we have it:

THE COURYT: Is this it?

MR. SPEIGHIS: Yes, sir. If you need to

step down here, we will go over it here, if you would,

Mr. Ward.
BY MR, SPEIGHIS:
Q " You are Familiar with this document, aren't
you? This is one of the documents you reviewed,
|
Bikenberry, Fordayce? |
THE COURYT: Are you familiar witn it?
THE WITNESSJ Yes, I have seen that
before.
BY RM. SPEIGHTS:
Q This is a meeting, the subject is Sprayolite,

January 3, 1979. You agree that is the supject of tnat

meeting?
A That's right.
Q And there were a number of people in

attendance at that meeting, including Mr. Eikenverry,
correct?

A Yes.
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Q Mr. Pordyce, who is the corporate counsel,
the lawyer for National Gypsum Company, was in
attendance at that meeting, correct?

A That's right.

Q Mr. Volk, who wrote that keport on the lime,
that you talked about, spent all those hours, ne was in

attendance at that meeting, wasn't he?

A That's rignt.
Q Let's see if we can agree on what tnis says.
"gach of the Sprayolite inguiries -- " let me back up.

You were not at that meeting, were you?

A No, I did not attend that meeting.
Q You had nothing ko do with tnis at that time,
did you?
| A Wwith -- |
Q Responding to Sprayolite inguiries,.
A No, I wasn't involved in tnose responses.
Q “pacn of the Sprayolite inquiries were

reviewed ané discussed, resulting in an agreed format
response to answer these as well as rfuture inquiries.
Replies will pe handled by Mr. Volk and will be of a low
profile nature and not an elaborative nature.*

That is the policy that was adopted py
National Gypsum Company as to how to respond to a school

districtc like Athens if it inguired as to what to do
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about its Sprayolite, isn't tnat correct?

A Well, that memorializes the meeting. I don't

know if you can call that the policy.

Q Well, it says this is a decision, wasn't it?
"replies will be handled by Mr. Volg;and will pbe of a
low profile nature and not an elaborative nature.*“

A That is what they are recommending, yes.

~ THE COURT: Just have a seat up here.
You can see that, can't you, or not?
THE WITNESS: Not not very well -- yes,
can see that.
BY MR. SPEIGHTS:
!

Q The last paragr&ph, I have it sideways now,
because I have to to get it on there, “We will have to
wait and see i1f our answer& satisfy the individuals
making inguiries. If they do not and more specifiic
information is requested, most assuredly Mr. Volk will
advise everyone concerned on the next course of action
to take."

In other words, if you did not satisfy them
with tnis nonelaborative answer, then you would have
another meeting and decide what to do next, correct?

A Presumably, if they needed more information,
we would figure out a way to give it to then.

Q The information, though, again they were

I
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requesting, included inrormation as to wnether asbestos i
was harmful, or your product was harmful, correct? ’
A There were apparently some injuiries that
asked that, yes.

Q And you have seen those ietters that have
gone out =-- you descriped them to us earlier -- where
you said simply Sprayolite contains asbestos, contact
the EPA, correct?

A That was the gist of it. I think we may have
said a little more than tihat.

MR, SPEIGHTS: Your Honor, we bpetter
approach the bencn on this one.

THE COURY: LAll right.

(Bench Conference.)

THE COURYT: iet's let the Jury go out rfor

ten minutes. We will take a l0-minute break.
(Brierf recess.)

THE COURT: Be seated. All right. Do
you want to make your statement on the record, Mr.
Speights, so we will have it in here?

MR, SPEIGHTS: Yes, s8ir. At this time I
would ask the Court to allow me to cross-examine Mr.
Ward on Mr. Eikenberry‘'qg agfidavit marked as Exnibit
1779.1 wnerein Mr. Eikenberry -~ within 30 days -~-

THE COURYT: ‘Phe afrfidavit is not in
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evidence, right?

MR. SPEIGHYS: That's correct, Your
Honor.

THE COURT: But you are wanting to cross-
examine him about an aftfidavit that»is not in evidence?

MR. SPEIGHTS: Yes, sir. Your Honor
excluded it from evidence. We wanted to put it in
evidence. My position is now in light of Mr. Ward's
testimony concerning all the great things National
Gypsum supposedly did, et cetera, they opened the door
for me to cross—examine him on this atfidavit was #“r.
Eikenberry right with the idea, “We are going to low
profile these things.* Hr. Eikeﬁberry said National
Gypsum didn't make anf products with aspestos in them.

| THE COURT: How long did the arfidavit
stay in publication before it was repudiated by thne
company ? )
MR. SPEIGHTS: Mr. Westbroox Kknows more
about it than I do, Your Honor.

MR.'WESTBROOK: Your Honor, it was a
number or years and it is disputed as to wno struck
John., It is our position tnat in the Georgia asbestos
litigation, co-defendant informed our f£irm that National
Gypsum was not telling the truth, and we began to look

around and simultaneously Mr. Larry Hoyle, Ms.
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Herschel's partner in Phil;delphia, apparently began to
start informing co-coﬁnsel around the country that
something needed to be done.

MS. HERSCHEL: Your Honor, the atffidavits
of Mr. Eikenberry were f£iled in pers&nal injury
litigation in '79 and *80. 1In the fall of 1980,
National Gypsum's corporate management instructed my
partner, Mr. Hoyle, to review all files of personal
injury caseé brought against National Gypsum Company;
find every place where Mr. Eikenberry's inaccurate
informatioh may have been filed verifying
interrogatories, motions on summary judgment; in every
context, every place it hadibeen £iled, to notify
Plaintiff's counsel there nad been inaccurate

: 1 o
information disseminated in the personal injury

litigation. We are not talxking about HAr. BEikenperry's
responding to product inguiries from building owners
about whether or not there was aspestos in their
ceiling.

THE COURT: Yes, but you have gone broad;
you nave taken a day and a nalf nere, almost, to tell
apout a lot of things that weren't even relevant to tnis
lawsuit. Of course, no objections were made, so I just
let it go. They are suing you for a lot in punitive

damages.
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Ms. HERSCHEL: Your Honor, Mr. Eikenberry
isn't here., What Mr; Eikenberry did, #r. Eikenberry
did, however you want to characterize it. <The company
corrected it., It is very prejudicial, Your Honor.

THE COURT: Well, it<is prejudicial, but
it is a question of wnether it is admissible or not, and
there is no guestion but wnat it is prejudicial. Tnat
is the reason they want to put it on.

MS. HERSCHEL: Your Honor, the company.,
as a company, as soon as it came to their attention,

made a rather unusual eifort.

THE COURT: vYou can't say it didn‘'t come
to their attention, becausé Mr. Bikenpberry was an agent
of the company at all times.

| MS. BERSCHEﬂx He filed arfidavits in
personal injury litigation --

THE COURT: What ditfference would that
make?

MS. HERSCHEL: Because it didn't agfrect
Athens in any way, or any building owner.

THE COURT: I know that, out there is a
lot of evidence you put on that didn't arfect Atnens
either, but it tells what a good company National Gypsum
was for any and all purposes, wnich I thought, since

there was a punitive damage claim, I will let it in, ana
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there was no objection, anywaye. #Maybe the reason they
didn't want to opject, they wanted to put the Eikenberry
atfidavit in.

MS. HERSCHEL: Your Honor, if you would
like us to resubmit the brierf on Mr. ﬁikenberry -

THE COURT: It is not a question =-- I
know pretty well what it is.

MS. HERSCHEL: If Mr. Eikenberry were
here to cross~-examine, that would be one thing, Your
Honor, but he is not here.

THE COURT: Is he dead?

MS., HERSCHEL: He's retired. No, no, he

!
is not dead, Your Honor.
THE COURT: Well, there is no Juestion

' l
but what he made the affidavit, is there?

Ms8. HERSCHEL: Oh, no, sir,

PHE COURT: There is no question but waat
it was inaccurate?

MS. HERSCHEL: That 1s correct.

THE COURYT: And there is no guestion but
at some time the company, or somebody in tne company,
learned it was inaccurate, and they ordered it
repudiated?

MS. HERSCHEL: +That is correct. All I'm

saying ==
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fHE COURY': ‘You See, the only thing about
it is you put the company's reputation on the line for
any and all purposes. I mean, we have stayed here since
I don't Kknow, about six nours, I guess, going over what
the company has done well, not just iﬁ the Atnens City
Board of Education suit, in their instance, put all

over; what their policy was and how they treated their

employees and what they did, and now he is coming in and'
saying yes, fou have done that, we have let it in, but
we want to say what else you did.

\I'm apout inclined to think I may let -- if
this man didn‘'t come on to testiry, I would be nappy
with my ruling. |

MS. HERSCHEL: Let me make an objection

' |
to Your Honor allowing tne Jury to near apout the

scenario with Mr. Eikenberry, which occurred in the late

*70's, 12 or 14 years after the product was sold, in a
case in wiaich punitive damages is at issue. The
relevance is minimal; tne prejudice is great.

THE.COURT: You are talking about ~--
well, why is it not pretty relevant as to punitive
damages?

MS. HERSCHEL: ‘That a company official
passed out, one company ofgficial passed out inaccurate

information tnat was corrected by tne company?
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THE COURY: Yes, why isa‘'t that --

MS. HERSCHEL: Number one, Your Honor,
you know our position is nothing atter the plasterer
finished installing that ceiling in tne school is
relevant to punitive damages, because\notning could nave
ever cnanged after that. To tar us -=

THE COURYT: Wnen was the atffidavit or Mr.
Eikenberry; atfter the Athens school, you say?

MS. HERSCHEL: 12 to 14 years, Your
Honor. The Eikenberry atfidavits were filed in the late
170's; ‘78, ‘79 and '80. We corrected tnem. The
company corrected them across the countcry in the f£all of
1980. I was there, Your Honor.

THE COURT: 1I'm sure you were, and I'm
sufe you had a good bit té do about having it corrected,
causing it to be done.

M3, HERSCHEL: Your Honor --

PHE COURT: How long is is it going to
take to do this, an hour and a halif? I guess that is
irrelevant.

MR, SPEIGHPS: I think if you give me
five minutes, if this isn‘t the total ten minutes, I can
probaply £inish with this witness in less than ten
minutes,

THE COURT: Yes, but she is going to come
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‘on and tell about -- she is going to have to come along
and tell about how they repudiated it and everything,

MR. SPEIGHTS: They have told about
everything in the world for the last ~-

THE COURT: Here is tné thing apbout it,
Ms. Herschel. I believe it is admissible. I have let
you nave a broad latitude of telling, not only in tnis
instance, but many instances going back to this man's
total experience with the company he works ror, ang
which he is8 proud of, and he is proud of the joo they
have done,\and I have let you go into it, not only on
matters that arffected this lawsuit, but broadly.

Now, they are wanting to go into it broadly
to say —~- well, tney won't say this, but they say you
saf You are pretty good, Qe Say you are not that good,
and here is why, and on punitive damages that is --

that!s the only reason it is relevant.

MS. HERSCHEL: Your Honor, you have me at

a disadvantage. On my examination I was relying on your

ruling the Eikenperry affidavits wouldn't come in.

THE COURY: I'm sorry. I didn't know the

plaintiff -- tnhere is a lot of it shouldn't come in, but

it's in. I don't mean to have you at a disadvantage,
but I have got to kind of take them as they are, and

nothing is final until we get there. I'm just inclined
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‘to think it is admissible, and I'm going to admit it.
We will take 10 minutes from.now for
everybody to get organized.
MR. SPEIGHTS: Thank you, Your Honor.
MS, HERSCHEL: Your Hoﬁor, excuse me.
May 1 speak with Mr. Ward on this one subject?
THE COURY: Sure.
~ MS. HERSCHEL: ‘fnank you.
THE COQURT: Yes, you may.
(Brief recess,)

(Continued witnhout omission.)
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BY MR. SPEIGHTS:

Q Let me see if I can go through something
pretty quick with you. If I go too fast, let me Kknow.
National Gypsum advertised that it's acoustical plaster

Sprayolite could be applied to a lime base coat;

correct?
A Are you reading f£rom an advertisement?
Q Yes, sir. I mean, if you don‘t know I will

be glad to hand it up?

A I don't remember the wording of it. That is
not wordiné I remember.

Q Okay. It says specifically to properly
prepare gypsum base coat, Portland cement, lime base
coat, and so forth. That is a National Gypsum
adQertisement? |

A That's rignt, or mayoe technical literature.
I'm not sure where it came from.

Q 1949 is the document you found concerning
asbestosis, or the document you rererred to about taking
the aspbestos f£loats out of tne product, correcc?

A That's right, there was a research report on
the development ©0f a new product.

Q Now, actually that document was not produced

until very recently, was it?

A I don't know that, Mr. Speights.
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Q You weren't involved when the big dispute was

over that particular document?

MS. HERSCHEL: Objection, Your Honor.

MR. SPEIGHTS: 1If you don't know, I will
withdraw it. \

MS. HERSCHEL: May we approach the bench?

THE COURT: Okay.

(Bench Conference)

BY MR. SPEIGHYS:

Q Then in the 1950's -~ well, let's get it in
sequence, In 1953 we have got the Spoylar documents
that we have discussed about respirators for
Thermocoustic. All rignt, sir. Tnen in the 1950's, I
believe you said around 1956, National Gypsum oougnt an
asﬁestos mine; correct? |

A We purchased the property, I think it was
completed in 1955, ana it took some years to develop the
mine. It made its first shipments in 1958,

Q Good, I'm glad you gave me an eight, because

I can make that an eight.

A I was glad to help.

Q So, you have an asbestos mine in operation?
A That's rignt.

Q Then after that you started selling asbestos

fiber world wide?
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A I think some or our literature refers to
world wide. I'm not gure how literally correct that
was, but it was available ror world wide distribution.

Q All right, we saw tne chart yesterday of aili
those arrows pointing all over the woild, didn't we?

A That's true.

Q Then National Gypsum advertised, witaout
putting on the board, the Gold Bond division, asbestos
floats that are grit free and uniform in tnree ranges of
bulking; correct?

A \Yes, asbestos rloacs vere used in a wide
variety of products Oy many manufacturers.

Q Tnen in 1963, Exhibit 7024 National Gypsunm
internally said “Dévelop saleable fivers or rillers from
Thétﬁord Waste Méterial.“ Ig other words, '63, our
policy, or sometime in téere, wag “Develop using these
fillers or floats?" |

A No, I tﬂink there is a mistake in your
interpretation, Hr. Speights. Waste material was tne
rock that was discarded because it was not feasible to
remove further asbestos from it.

Q And you wanted to use that material racher
than disposing of it; correct?

A Yes, that rock that was left over atter the

asbestos extraction took place.
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Q There was a policy, however, that National
Gypsum would try to use its own aspbestos fibers. It
makes sense to buy it from you rather than somebody

else, once you got in the business?

A That was our practice, yes.
Q And you used your own asbestos rloats?
A Just as we used gypsum f£rom our own mines to

make wallboard and just as we make our own paper fLor
that wallboard, yes.

Q 13949 you took f£loats out of this product
because of a risk or asbestosis?

A Tnat is correct, that was a very dusty
product in application and there was good reason to
remove the rloats.,

Q After you got your aspestos mines, you
started using floats and selling them to otner people?

A Yes, we did.

Q \Now. you were here yesterday, two days ago,
when some question was raised by Mrs. Herschel, you
remember with ~- you remember Mr. Hatfiield, the
microscopist from Atlanta that was talking about all tne
dust samplesg?

. Yesg, the man from #HMcCrone.

Q You were here when Mrs, Herschel was cross

examining -~ it may have been Mr. Henson questioning
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‘whether or not dust sampling was an accepted way to

evaluate a building, weren‘t you?
A I recall some discussions about now it was to
be done. There was some discussion as to air samples

versus so called wipe samples or scrape samples.

Q Exhibit 17197

A Yes.

Q That is an internal National Gypsum document,?
isn't itz

A No, I think that chis is a letter from a

company that perrformed services ror National Gypsum

Company.
Q It is to ==
aA Addressed to National Gypsum.
Q Attention Mr. Pollard the safety director?
A That's correct.
Q 1959 concerning the New Orleans plant.
A Right.
Q Then on the last page of that letter it

reflects, next co tne last paragraph “"We took several
samples of settled dust rfor chemical analysis co
determine the percentage of free silica." Correct?

A That is wnhat it says, yes, sir.

Q In your own plants in 1959 dust samples were

being taken, settled dust samples; correct?
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aA In 1959, yes.

Q Thank you, sir. Now, 1962, have you seen
this document of the air hygiene, Exhipit 60, September
13, 1962, minutes of the Air Hygiene and Manufacturing
Committee meeting?

A I think I have seen it, but not for some
time. I'm not familiar with it.

Q All right, sir. You would agree tnat it
reflects that in that meeting one member reported a case

of cancer where the actual exposure was in fact very

slignt?
A Is that where your tnumb is?
Q Yes, sir.
A In reporting settlement industrial

atéributing lung cancer to aspbestos dust wnere the
actual exposure was in fact very slight. ‘“here is no
mention of what the exposure was or whether it was
confirmed that it caused lung cancer.

Q It mentioned that exposure was very slight.
It didn't give theispeciﬁic numper, but it mentioned it
was very slight. Don't you believe, Mr. Ward, when we
know something, or even somepody claims that something
causes cancer, we should be concerned about it?

A I think it depends on the conditions, Mr.

Speights.
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Q Don‘t you pelieve, Mr. Ward, that Nacional
Gypsum Company, once it knew or should nave known that
something caused cancer, should at least pause and think'
about that situation a little bit? You don't ignore
that type evidence, do you, Mr. Ward?\

A No.

A When you are talking about evidence, no, you
don't ignore it. I don't think in 1962 there was
adequate evidence.

Q When somebody claims something in National
Gypsum's product causes cancer, don’'t you think that
somepody should just pause and say, hey, let's think
apout that a minute?

A Perhaps, Mr. Speights, but I don't know that
thére was any connection between National Gypsum's
product and that document you just showed nme.

Q National Gypsum Company manugfactured a number

of products with aspestos?

A Yes, they did.

Q National Gypsum Company had an asbestos mine?
A That, they did.

Q National Gypsum Company =—- asbestos was a

product, if somepody said it causes cancer, it wasn‘t
like National Gypsum Company didn't have any aspestos

around, was it?
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A ‘Phat is what it says, but I don't think that

came from our files,

Q You didnt't find any --
A I*m not familiar,
Q You didn't find this letter about cancer in

your files?

A No, sir, I have not seen that letter in our
files.
Q How about these minutes of the Gypsum

Association meeting in 1967, did you f£ind those in your
files when you went back years later and started looking
at documents? Would you hand me 15?2 Here is a copy.

A Thank you very much. Yes, I have seen this
soﬁe time ago, Mr. Speights,

Q Did you find this document in tne National
Gypsum Eiles?

A Yes, I pelieve we did.

Q Septemper 19, 1967, that rerflects that Mr.
Zimmerman was cnairman of this committee and that Mr.

Zimmerman and a Mr. Tolin attended tnis meeting,

correct?
A That's correct.
Q Mr. Zimmerman was the satety director for

National Gypsum Company?
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A Yes, he was at that time.

Q Would you read for me on the second page
under air and stream pollution, the second paragraph,
please.

A “One mechanic noted a receht problem
involving the asbestos industry wnere a number of lung
carcinoma cases had been reported oy inhabitants of the
neighborhood surrounding an aspbestos plant. It was
further noted that clinical tests and investigations had
resulted in legal action against tne manufacturer by tne
claimants,.*

Q ‘Again, you weren't at that meeting back
there, you had nothing to do with the corporate satfety
policy then?

| A I did not attend that meeting and I didn't
make the safety policy.

Q If you were told, if National Gypsum was told

that there was a contention that asbestos could cause

cancer to people living in the neighbornood of an
asbestos facility,'wouldn‘t tnat be sometning to cause
the company to pause and say, hey, let's think about
this a little bit*?

A I think that if we were aware that our plant
could produce that kind of a condition in the

neighborhood, we might pause, pbut I think we were
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- careful not to produce that condition.
Q 1968, May 17, 1968, the year. acter cthat, are

you familiar with that document?

(Continued without omission)
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Q Well, we hnave already had a lot of medical

testimony. My question is, the fact that I'm breathing

the asbestos in the plant, if I'm breathing the same
amount in the neighborhood, or I'm breathing tne same
amount spraying Thermocoustic or dealing witn asbestos
cement products, National Gypsum wouldn't distinguish
that, would it?

A If you are breatning in a large amount of
asbestos dust over a long period of time you are likely
to risk illness, that is correct.

Q I'm talking about back in tne '60's when
National Gypsum was being told in a variety or
situations that asbestos caused cancer. Just because
somebody told you that asbestos could cause cancer in
yoﬁr asbestos cement products, doesn't mean You wouldn't
consider it might be a problem in another product, would
it?

A I'm sorry, I didn'‘t get that.

Q If you were told in the '60's that asbestos
could cause cancer for someone dealing witn asoestos
cement products, you wouldn't just ignore or shouldn‘t
just ignore the fact it could cause cancer dealing with
another type of product, would youz?

A I don‘t recall being told in the '60's of any

cancer associated with using asbestos cement products.
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Q If you were told in the '60's tpac living in
the neighborhood of a Plant, just living in the
neighnborhood, not working in the plant, could cause
cancer, shouldn't National Gypsum éonsider, well, tnere

are other circumstances outside of our plant that

A I think it would depend on what Kind of a
pPlant these reports were coming from, and the conditions
that prevailed,

Q All I'm saying is, snouldn't National Gypsunm
look into that?

A We were concerned abouc it., We provided dust
collection equipment within our plants,

Q Within your plants?

A And protection for our workers andg we were
careful not to spew dust out from our plants.

Q 1968, National Gypsum opposed a booklet to

workers with asbestos produccs, that people like

Johns-Manville?
A Aspbestos cement products,
Q Asbestos cement products?
A Well, there are distinguishing features.
Q Johns-Manville wanted to inrorm people

working with this product ana putting it in buildings

and other places of how to effeccively and sarely work
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‘with that product. 1Isn't that correct?

A J think Johns-Manville wanted to put this out
as an application instruction that would allow people to
follow recommendations which would keep the dust down on
the job. \

Q And National Gypsum opposed cthat policy,
quote, the booklet creates rfear in the mina of buyers,
users and workers without justification?

A We opposed it because we didn't believe tnere
was any danger in the use of those products.

Q Was tnere any harm in telling somepody to be
carerul, if the evidence was unknown?

A No, and we did support the pudlication of the

book and distributed it.

Q After it was modified?
A That's right,.
Q Then I'm back where I was berore we £oOK the

break. 1969 rolls around, and you are getting
documentation here on aspestos air pollution in New York
City. Are you familiar with tnat document?
A Yes, I pbelieve I nave seen this, oput it was
some time ago. I'm not familiar witn all its contencs.
Q It reflects that National Gypsum became aware
of Dr. Selikoff's presentations and concerns over the

exposure to asbestos from spraying aspestos?
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PHE COURY: Where are we?

MR. SPEIGHTS: He wanted to review that a
minute, Your Honor. He said ne needed to refresh his
memory. Just let me know when you are ready, Mr. Ward.

THE WITNESS: I guess i‘m ready Lor your
gquestion, I don't want to take the time to read your
entire document, unless I find out I can't answer your
question without it.

BY MR. SPEIGHTS:
Q On page one it says tne macerial presented by
Dr. Selikoff evokes serious concern about the relevance

of aspestcos in the ampient air, as a health hazagd;

correcc?
A That is what it says, yes, Sir.
Q This is an internal document of National

Gypsum Company, and then on che second page, “we wish",
do you see where I am? |

A Yes, the second sentence, rignt.

Q "We wish to determine specific information as
cto the form in winich asbestos is used, raw material,
finisned product, end producer use, and the conditions
under which it is being used. This will all be done
with specific reference to its potential for community
air pollution during and as a result of such use."

PHE COURT: Is that wnat it says, is what
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"he wants to know.

A Yes, that is what it says.

Q On the next page, on page three, “In
addition," do you see where I am, second parégraph?

A ‘ Yes, I have it,

Q “In addition, the disintegration of asbestos
fibers ig% ==

A | Aspestos materials,

Q “Aspestos materials is tangentially

associated; demolition problems being a special example.

Right?
A That is what it says.
Q 1969, Dr. Selikoff is talking about problems

with demolishing buildings with aspbestos in them and
prdblems that can occur along with ambient air; correct?

A I don't know what Dr. Selikoiff said. I only
have this digest of his report.

Q You have here Mr. Zimmerman, your director of
safety, attaching the report; correct?

A Yes.

Q Now, in 1969 Mr. Zimmerman is up here and Dc.
Selikoff is talking about cancer from ambient air and

demolition, and you have got your head of research, Mr.
Volk, down here dealing with Athens Junior High, at tne

same time, 1969, about whether there is8 any question
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‘about lime in the product, right?

A Wasn't that a year earlier, '68?
Q I believe it is '89?
A That's rignt. The final answer rrom Mr.

Keeler came out in ‘89,

Q All right, sir. If I can have that back.
Now, at no time ==

A It came out in January, and this meeting was
in October.

Q All rignt, sir. In 1969, wnen ne found out
about that, or in '68, ‘67, '65, '62, at no time did
National Gypsum Company mention to Athens Junior Hign or
the architect hey, this product nas got asbestos in it,
and because your ceiling has droppings or dustings, you
ouéht to take some speciai precautions. Is that
correct?

A I think the perception was that there were no
special precautions necessary because we are not talking
about the kinds of exposures tnat Dr. Selikoff and
others were concerned about.

Q Dr. Selikoff was talking about exposures in
the ambient air?

A I think he meant around conscruction jobs aand
where materials were being sprayed on.

Q You weren't there at the time dealing withn
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‘thig?
A Neither of us were there. .
Q We are just reading documents?
A That's right.
Q Five years before, let's assume that you, the

National Gypsum Company had notice oif cancer, if not
before that. Was there anytning wrong witnh telling
Athens Junior High in '69, or '66, hey, tnere, somebody
is concerned about asbestos?

PHE COURT: That is kind of
argumentative. We will let you argue. You can ask did
you send anything out, and if you didn‘t, why didn't
you.
BY MR. SPEIGHTS:

Q You don't Know, Decause you weren't there?

A I think I have already answered that, Mr.
Speights.
Q Then right before the oreak, I was asking you

about the policies of National Gypsum in responding to
inquiries. Starting in at least 1976 National Gypsum
got all these inquiries rfrom school districts raising
concerns about asbestos in puildings. Correct?

A I think that's the earliest ones that came

in, yes.

Q All right, sir. And of course National
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Gypsum knew that its product was down here in Atnens?

A Knew in what sense, Mr. Speights?

Q Mr. Volk, I think you said, spent nundreds of
hours looking at the stuff under the microscope or
gomething. It Kknew Sprayolite was down here?

A Well, it knew in the sense that tne files
were containing that inrformation, but that information
was pretty old at that time. Those were long since
forgotten at that point.

Q You could have very easily pulled --

THE COURT: “That's also a little

argumentative,
Q You nad sales records sphpowing the sales Of
Sprayolite?
| A Not to Athens Junior High School, it doesn't"
show up.
Q You had sales records showing tne sales of

Sprayolite; correct?

A That's right. It Wwent to dealers and no
record was necessarily made of what jobs it went to.

Q You nad information as to who your field
representatives were, didn't you?

A Yes, we did.

Q You had brochures showing spraying of

Sprayolite in specific locations, didn‘t you?
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A Yes, a few.

Q Okay. You had communications with architects
through Sweet's and other publications?

A In what sense?

Q You provided technical information angd
advertising literature to arcanitects; correct?

A On, yes, routinely.

Q You had research f£iles on some jobs like the
bowling alley we talked about earlier and like Athens

Junior High?

A Yes, sir, there were a rew noted in research
files.
Q If National Gypsum had wanted to; it at least

could have tried, '69, ‘76, '80, '82, whenever, it could
haée tried to go out and contact those people which had
Sprayolite acoustical plaster in tne puildings. You
could have made a reasonable attempt to get in contact
with those people, write them a simple letter, couldn't
you?

A I really don't think there was any perception
that there was any significant risk to puilding
occupants --

YHE COURY: The question is8, if you nad
thought it was a risk, could you have done tnat or could

you not have?
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A I guess it is theoretically possible, Your
Honor.
BY MR, SPEIGHTS:

Q You had hundreds of inguiries concerning this

Sprayolite product, didn‘t you?

A Yes, s8ir, and we answered every one of them
trutnfully.
Q You never went out with any letter saying,

hey, you have asbestos in your building and at least

upon renovation or demolition, you hnave to do something

about it?
A Are we talking 1966.
Q ‘77, '18, ‘80, ‘81, '827?
A I think the regulations on renovation and

deﬁolition came out later than this time period that you
are in here,

Q That!'s the first time you have gotten in my
area and that is a question of law. 1I'm going to ask
you to assume the regulations are already in before the
late 1970's and eaily '80's. You certainly could have
gone out and written these people?

THE COURT: He said he could have, and
the question is why didn't you; if you have an --

Q Thank you, sir. I want to go back, I think I

have three more documents ror you, exhipit /7050. <This

|
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'is a teletype message., Have you ever seen this

documentc?

A I would like to look at it.

THE COURYT: Ask him questions about it,
maypbe he won't have to read the whole document,
BY MR. SPEIGHYS:

Q This i1s a document trom out in the field, --
excuse me, I put the second one up first. I didn't
write tne document. Every time I try to go ifaster, I go
slower, Mr. Ward.

A I know the feeling. OUkay, I have 1it.

Q This reflects a letter to Mr. Eikenberry, it

says “architect has existing Sprayolite,* this is 13980,

right?
A Yes, sir.
Q “Architect has existing Sprayolite acoustical

ceiling on concrete., Because of asbestos he has to
remove and requests our recommendations. I suggested
three possibilities. Remove Sprayolite by scraping,

apply bonding agent and sealer, then paint, plaster or

apply ceiling spray. Drop suspenaed lay in ceiling. I
would like to <&now if you concur, and if not what your
recommendation as to the architect's reguesting letter
with our suggestions or speciifications.® Okay. This is

one of your field people that made some suggestions,
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‘right?
A That's right.
Q And wrote Mr. Eikenperry. Mr. Eikenberry

didn't write him back, he sent him a teletype, didn‘t
he?

A Yes, I think the message is in telecype, so
he would have replied in kind.

Q Your wire on Sprayolite. “You cannot make
recommendation to architect nor can you write letter
regarding removal of Sprayolite. For any information
architect must wrice on his stationery requesting
information directly to my actencion., His letter will
be answered by our environmental service department.,
Througn my office is the only source for tnis
information.“ Righe?

A That's what it says.

Q And of course, you nad a policy then that we
went over earlier where you would not elaborate
concerning these-requests from architects or building
owners?

A Well, the report of the meeting that you
showed us said the replies would pe of a low profile and
not of any elaborative nature. But it also provided for
giving more information ir it was necessary.

Q Can you give me a document where National
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Gypsum recommended removal, ot gave specitications on
how to remove?

A No, I can't give you that, Mr. Speights.

Q Now I want to show you an aifidavit. The

meeting, I believe we established, was in early 1979;

correct?
A I think that's right.
Q February, '79, wasn't it, January, '79?
A I'm sorry, I don't recall the exact date, but

if you will read it off, I will pbe willing to trust you.

Q Well, it was January of *79 and I'm going to
publish a document in a few minutes, once I locate it.

A Okay.

Q Now, Mr. Eikenberry attended that meeting.,
Mr; Eikenberry was very involved in this, wasn'‘t he?

A I pelieve nhe attended that meeting.

Q That was a meeting at wnich Sprayolite
acoustical plaster was discussed?

A That's rignt.

Q Mr. Eikenberry, you are aware, signed an
atffidavit in the State of Georgia in an asbestos case.
Are you aware of that?

A Yes, I'm aware of that.

Q It says personally, this is an affidavit,

something under oath, righc?
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A That's correct.

Q “Personally appeared, W. S. Eikenoerry before
the undersiéned officer duly authorized to administer
oaths." OKkay. “Deponent makes this affidavit of nis
own pe?sonal knowledge and experience. For the past 33
years and Director of Marketing Service for Gold Bond
Building Products,* tnat is Mr. Eikenberry, right?

A That's correct.

Q Would you read paragraph seven to me of that
affidavit signed by Mr. Eikenberry?

A Paragraph seven says " National Gypsum
Company has never manuractured a.plaster containing
asbestos fiber.*

Q Now it's 198l. I believe even you would
agfee with me, Mr. Ward, that by 1981 National Gypsum

had a lot of evidence concerning asbestos?

A Evidence of what nature?
Q About asbestos causing disease?
A Well, yes, yes, they had more than they did

years pefore, certainly.

Q And they got out of the asbestos business at
some point in time in the '80's, didn't they?

A 1981.

Q I want to show you Plaintiff's Exhibit 183¢,

a letter from Jack Jones. Let me see 1f I have a copy
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for you. Are you familiar with that document?

a Not offhand, but I may well nave seen it. I
have looked at an awful lot of documents. I'm pretty
sure I -- anyway, I have read it.

Q January 16, 1981, Would you read chat to us,
please, sir?

A This is going to regional managers, from the
then commercial sales manager. It says “This is your
Linal region report for 1Y80. We sold o&er $12 million
in asbestos products during 1980. This includes direct
Sales and top loaded sales. As of this date the New
Orleans plant is still a Gold Bond racility. We are
still in the business of making and selling aspestos
products., Please continue to emphasize tnis point with
yoﬁr salespeople. <The sales dollars are good as long as
they last® exclamation point.

Q | Thank you, sir. #®r. Ward, the pest people to
tell us apbout the policies and decisions of National
Gypsum Company would be the corporate management,
wouldn't it, people who were involved in these
decisions?

A The people who are actually there when tne
music was played, as it were.

Q People wino have been in management and are

tamiliar with management decisions, are people wno know
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‘how National Gypsum makes decisions?

A As I said earlier, decisions .in the company
are made at several levels, Mr. Speights.

Q Major decisions are made at high levels?

A Yes.

MR. SPEIGHYIS: Thank you, sir.

MS, HERSCHEL: Your Honor, may we take a
short break so I can organize some orf these exhibits
that Mr. Speights has been using?

‘fHE COURT: How long?

#4S. HERSCHEL: Can I have ten minutes?
nave to pull them, Your Honor.

THE COURT: I guess 80. We will take a

ten minute recess, Ladies and Gentlemen.

(Brief recess,)

I
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MR. SPEIGHTS: Just for the record, Your
Honor,

THE COURT: I haven't got you again, have
I?

MR. SPEIGHTYS: No, sir.

THE COURT: Are we ever going to get
done? Every time we have a oreak, you all get stronger.
Okay, what else have you got?

MR. SPEIGHYS: I wanted to say for the
record, when I was cross-examining on Exhibit 1770, that
has been renumoered as Exhipit 7045, which is in
evidence.

THE COURYT: All right, fine. Proceed.

MS8. HERSCHEL: Thank you, Your Honor.
BY.HS. HERSCHEL

Q Okay, Mr. Ward. Wno is Mr. Eikenberry?

A Mr., EiKkenberry was the Director of Market
Services at the time he retired about a year ago.

Q What was his posicion, if you know, in the
'79~-80 time period?

A I think he had essentially the same jopb. I'm
not exactly certain the title was the same,

Q That position that you have described to us,
was he a member of corporate management?

A Well, he reported -- he was in the Gold Bond
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Building Products Division, and he reported co

manufacturing management.

Q Was he a top-level decision-maker at National
Gypsum?
A No. I think it is fair to say he was a

middle manager.

Q Now, is he still with the company?

A No. He retired, it was either at tne end of
‘85 or the beginning of '86, but right in there.

Q Now, as part of his duties in tne *79-80 time
period, did he provide information on products to
attorneys in what we call products liability litigation?

A Yes, he did.

Q And in fact, he provided some information in
laésuits that had been brougnt by people who thought
they were harmed from being occupationally exposed to
asbestos, isn't that correct?

A Yes, some of those were involved.

Q Okay. And in fact, he even signed affidavits
on penalf orf the company, did he not, explaining what
ingredients were in products; is that correct?

A Yes, he did.

Q Were a numoer of his affidavits -- do you

3.

need a drink of water? ——

A I'm okay. I just nave something in my




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

9038

throat, I'm sorry.

Q Were a number of the atffidavits that he
signed in the '79-80 time frame inaccurate? Did they
contain inaccurate intormation?

A Yes, I'm aware that they did.

Q Have you ever spoken with HMr. Eikenberry
apbout that?

A No, I haven't.

Q Now, among the inaccurate information that
Mr. Eikenberry executed an affidavit to was the
statement that Mr. Speights showed you tnat National

Gypsum's plasters never contained asbestos; is that

correct?
A Yes.
Q Okay. Did that misstatement come to the

attention of the major decision makers in the company at
any time?

A Yes. I think it did. I'm not sure exactly
how long after, but somewhere within about a year or
something like thaﬁ they did become aware of it,

Q Okay. And who are we talking apout now and
where are those £olks?

A These would be the top people in the
corporation at the Dallas headguarters.

Q The top brass?
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A Yes,

Q Okay. Did they do anything wnen they round
out that Mr. Eikenberry had disseminated inaccurate
information about the plasters?

A It is my understanding that they asked tneir
counsel to carefully go over the records of the company

and correct any errors that they found in his

affidavits.
Q Was that done, Mr. Ward?
A Yes, it was.
Q You mean the/lawye:s went out and corrected

the record around the country?

A That's my understanding, yes,

Q I think that something Mr. Speights said
suégested that the '49 document having to do with
Thermocoustic in which one of the employees recommended
that they not use a specitfic fiber in there, he
suggested that it was very difficult for him to get that
document. 1Is that document in the records warehouse in
Charlotte, of whicn you are custodian?

A Oh, yes, it's there.

Q Was it there when his people came on several
occasions to 1loo0k?

A It had to be there; it couldn't be anywhere

else.
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Q All right. Let's try another suoject, now,
that you have discussed with Mr. Speights. He showed
you, I think, a couple documents and discussed with you
the topic of a booklet directed to people who apply
asbestos cement products that was under consideration in
the late '60's, Do you remember that?

A Yes.

Q Now let's talk a little bit about asbestos
Ccement products first. Are they quite different from
Sprayolite?

A I would say they are about as different as
they can get and still pe a building product, yes.

Q All rignt. Would you tell the Jury what
asbestos cement building products consist of, what the
liﬁe is?

A Yes. Probably the one most or us would be
familiar with was a product called asbestos cement
siding, which was an exterior residential siding, coming
in various textured rfinisnes and colors. We made
asbestos rflat sheets, made essentially out of thne same
material, but these were typically four feet by eignt
feet and were used for utility rooms and mecnanical
rooms, that sort of thing.

Q Now, what generally are the ingredients in

that line of products, Mr. Ward?
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A Principally cement and sand, and they have
some other fillers and binders, and they do contain
asbestos fibers.

Q Can you give me a range of asbestos content
for that line of products?

A I'm not really familiar with cthose formulas,
but I believe it's 10 to 15 percent, something like
that.

Q Were those products generally dusty in
application, Mr. Ward?

A No, they were fully finished and you simply
nailed them in place. The dust -~ there could be some
dust, if they were sawed or drilled, but ordinarily you
wouldn't call them a dusty product,

Q Now, when the people at J-M raised the issue-
Of a booKlet directed to applicators of asbestos cement
products, National Gypsum had some reservations at

£irst, did they not?

A Yes, they did.
Q What were tineir reservations?
A I believe that they felt that this was not a

dusty product and that therefore the booklet was really
not necessary and that the way it was originally written
was perhaps inflammatory.

M5. HERSCHEL: I'm trying to borrow a
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‘transparency, Your Honor.

MS. HERSCHEL: Your Honor, would you bear
with me for a moment.

THE COURT: All righet.

MS. HERSCHEL: I apologize, Your Honor.

I was going to borrow Mr. Speights' document.

MR. SPEIGHTS: I will pe glad to give it
to her, but I got more documents than Piggly Wiggly's
got loaves of bread, Your Honor. I can't f£ind it,
either, right now.

BY MS. HERSCHEL:

Q All right, Mr., Ward, let' cry it this way.
Mr. Ward, from your investigation into the company
history, are you aware whetner or not in coanection witn
this asbegstos, this proposed asbestos cement practices

booklet, National Gypsum consulted with any outside

consultant?
A I don't recall seeing that., I'm sorry.
Q All right. Mr. Ward, let me show you =-

MR..SPEIGHTS: If you give me a number, I
will try to f£ind it.

MS. HERSCHEL: Don't worry about it.
BY MS. HERSCHEL:

Q I would like to show Mr. Ward a document that

has been marked as Defendant’s Exnibit 2.021. Would you
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take a guick look at that, Mr. Ward, and then I will ask
you a few quescions,

(Continued without omission.)
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A I'm vaguely familiar with this.

Q Was there some discussion in.the company as
to what an asbestos practices booklet should contain?

A Yes,

Q Did the company eventually support the
publication 0f a booklet recommending practices for

handling asbestos cement products?

A Yes, they did.

Q Did they distribute it to their customers?

A It's my understanding cthey did.

Q Do you know what customers they distribuced
it to?

A I believe it was intended for and went to

asbestos cement applicators.

Q Why would you pick them out as a group?

A Well, they would oe the people most likely to
use the products.

Q The document that I have just handed you, Mr,
Ward, is a copy of a booklet which is entitled
Recommended Practices for Fapricating, Handling and
Applying Asbestos Cement Products in the Building and
Construction Industries?

A That's right.

Q It is prepared by the Health and Satfety

Council of the Asbestos Cement Products Association, 521
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f£ifth Avenue, 20th Floor, New York, New York. Was
National Gypsum, in the '68~70 time period, a member of
the Aspestos Cement Products Asgssociation?

A Yes, we vere.

Q Mr, Ward, is this a copy of the booklet that
was eventually put together, puolished and distributed
by National Gypsum to its customers?

A Yes, it is.

Q Mr. Ward, would you look at the first =-- turn
over the cover page,

MS. HERSCHEL: And if Your Honor will
bear with me, I would like Mr., Ward to read the
right-hand column on the cover page, and the little
squip on one of the last pages there.

| THE COURYT:; All right.
BY MS. HERSCHEL:
Q Would you read the introduction to that

booklet into the record, please, Mr. Ward?

A That's the right-hand side of this sheet?
Q Beginning with “Discovery and production.”
A Okay. “The discovery and production of

hundreds of natural and synthetic materials, including
asbestos cement products, has in some instances prompted!
the need for special protective equipment and practices |

that should be employed by all in tne industry where
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‘dust is created. Manufacturers of asbestos cement
broducts have for years been taking protective measures
to eliminate exposure of their workers to the inhalation
Of dust, The fabricating, handling and applying of
asbestos cement Products are diverse and range f£rom tne
installation of a single piece, to extensive operatrions
involving cutting ang machining by mechanical equipment,
While care should always be exercised,
Special precautions are Neécessary wnen dusts in excess
or Lederal, state or provincial allowable threshold
limits are generated as a result 0f sawing, drilling or

other operations. Respirators snould pe worn.

The following practices are recommended for
fabricating, handling and applying asbestos cement
pr&ducts in the building and construction industries,
Contractors and applicators are urged to study these
recommended practices carefully to see that they are
Observed by all workers. It is in the best interest or
both employer and employee to see that these recomnended
practices are strictly ooserved,®

Q And would you turn to page seven wnere there

is a little Summary down at the bottom of the rightg-

hand column there. po You have that, Mr. Ward?
A Yes, I nave it.

Q Would you just read that little summary
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‘there?

A *Phree major points to keep in mind in the
Eabricating; handling and applying of asbestos cement
products. Keep dust to a minimum. Wear U. S. Bureau of
Mines approved respirators when exposed to dusts above
federal, state or provincial allowable tnreshold limics,
and maintain good housekeeping at all times.*

Q Mr. Ward, did National Gypsum Coméany support

the publication of this booklet?

A Yes, we did.

Q Did you distribute it to your customers?
A We did.

Q Mr., Ward, Mr. Speights asked you about

whether or not the company listed the ingredients in
Sprayolite on its bags in the '50's and ‘60‘s. Do you

remember that?

A Yes.,

Q You said, no, they did not?

A That's right.

Q Do you Kknow from your experience in the

company whether there would have been any particular
reason why they didn‘t list tne ingredients in the ‘50°'s
and '60's?

A Well, it was a proprietary product.

Q What do you mean by a proprietary product?
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A It was our own.' We developed it, we
orignated the formula, and I guess to protect it from
competitors, we did not reveal what the ingredients
were,

Q Have you found anything in your research
anywhere that would suggest thnat the reason that
ingredients were not listed on that bag was to conceal

from anybody that there was asbestos in that product?

A No, detfinitely not.

Q Nothing?

A No.

Q Mr. Ward, I would like tO show you another
document.,

MS. HERSCHEL: Your Honor, this document
is'a rebuttal document thaé has not been marked.

THE COURY: All rignt, it will be Number
3 0f the unpremarked exhibits.

MR. SPEIGHTS: I would like to see it,
Your Honor.

THE COURT: I will pe gléd to show it to
you., Let's see, are we ready?

MR, SPEIGHYLS: Judge, it's about a
l2~-page document ~- it has never been provided to usg --

that I am just reading for the first time.

THE COURT: Well, let's go to luncn.
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hadies and Gentlemen, you all are excused until 1:00

o'clock. Same admonition. Every time we give them a

little opportunity to get more prepared, it seems like

it gecs longer and longer. wWe'll see what nappens.,

You're excused until 1:00 o‘clock.,.

(Continued without omission.,)
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AFPTERNOON SESSION
JANUARY 23, 1987
THE COURT: All right.
MR. SPEIGHTS: Excuse me, Your Honor. I
located the transparency Ms. Herschel wanted.
‘PHE COURT: Let's see, who was up? Ms,
Herschel?
MS. HERSCHEL: I'm sorry.
THE COURT: Are you at pat? Proceed.
FURTHER REDIRECT EXAHMINATION
BY MS. HERSCHEL:

Q Mr. Ward, I just want to show you again a
transparency that Mr. Speignts showed you having to do
wiéh the question of possible dangers associated with
asbestos cement products in application so we can read
in one sentence that you and Mr. Speights didn't read in
when you were on cross-examination. Mr. Ward, do you
remember seeing this document this morning when you were

talking with Mr. Speignts?

A Yes.

Q Can you see 1t?

A Yes. I can't see it very well.
0 Would you -~

THE WITNESS: May I go around, Your




10
11l
12
13
14
15
16
17
18
19
20
21
22
23
24

25

921

‘Honor?

THE COURT: We will turn the lights oOff,
and he will be able to see it well.

MS. HERSCHEL: This is going to be real
quick.

THE COURT: Okay, does that help you?

THE WITNBESS: I think I can read it,
Right on the fringes,

‘THE COURYT: You can go on down there.

THE WITNESS: It will help, sir.

CHE COURT: Okay.
BY MS. HERSCHEL:

Q Now let's 100K at the conclusion again. It
reads, "Asbestos cement is not, atr this time, proven to
be‘a culprit.* I don't tnink we read that this morning. -
“National Gypéum should continue to oppose distribution
éo the public, any literature damaging to these
products. The handling of fibers may cause asbestosis.
Protection should be provided employees."

Was this the thinking of the company? Does
this express the thinking of the company based on your
research on the subject of possiole hazards to
applicators Lrom ashestos cement products?

A Yes, I believe it does.

Q Mr. Ward, I would like to hand up to you a
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‘document and ask if you will take a look at it and

identify it for me, if you can.

THE COURT: Have you shown it to him?

MS. HERSCHEL: I'm sorry.

fHE COURT: You have seen it, haven't
you?

THE WITNESS: Yes, I'm tfamiliar with tnis
document. This is a March 10tn, 1952 product supplement
issued by the research division.

BY MS. HERSCHEL:

Q Mr. Ward, would you explain a little furtner
what that document is, ﬁpat tne function of that Kind of
document 1is, where it ends up, that kind of stuff?

A Well, it was the practice of the research
deéattment to publish tecnnical information on products:
which would specifically give designers or architects,
the types that would be interested in the technical
performance Oof the product, data about fire ratings or
sound absorbtion, those type characteristics. And when
appropriate, it might also include detailed application
instructions, as it does in this document relating to
‘fhermocoustic.

Q And that is a document about Thermocoustic,
is that correct?

A Yes, that's the subject.
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Q And it would be used where?

A This would be published by research to the =--
well, people in marketing, put also to the district
sales offices where it would be channeled to sales
representatives who handled these products for use in
their own training and being sure that the people using
the products were properly instructed.

Q Is there any instruction in tnat document =-=-
1 know it is a several-page document, Mr. Ward -~ having
to do with possible dust problems on the job?

A Well, there is a note on page Seven rererriag
to protective equipment.

Q Would you read that into the record, please?

A Yes. '"his is Section 5, Capital I,
Prétective Equipment. “The workmen should be provided
with goggles and dust masks.

Q And that instruction would be provided to
your sales people for their use in discussing the

product with the customer, is that correct?

A Yes, that's right,

Q What is the date on that document, Mr. Ward?
A March 10th of 1952.

Q Okay. #¥r. Ward, did you locate that document

personally in the company's files?

A As it happens, I did, yves.
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Q Where --

A I was reviewing research documents on
microfilm that had been in the files for some yeats,
simply because I was trying to acquaint myselrf with the
history on the product Thermocoustic, and I found this
one.

Q That microfilm you are talking about that you
reviewed and on which you found that document, is that
also among the documents that are availavle to
plaintiff's counsel in this litigation?

A Oh, yes, certainly.

Q And is it among the documents that have been
available and have been reviewed at least in part by
lawyers f£or the Athens Board of Education?

A It is in the same place where all the
documents they have reviewed are, but I have no way of

knowing whether they actually saw that role of microfiim

or not.,
Q They would have had access to it?
A On, absélutely. It has been tnere all along.
Q Mr, Ward, one last question. One more time,

in your research have you found any evidence from any
source, whether it is documents, people, or anywnere
else, that anyone at National Gypsum was aware of

possible hazards to building occupants from in-place
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asbestos-containing products in 1966 when the Atanens
Junior High was built?
A I found nothing whatever.
MS. HERSCHEL: Thank you.
THE COURT: All rignt. 1Is that it? 1I'll
give you 10 minutes, 5 for rebuttal.

RECROSS~-EXAMINATION

BY MR. SPEIGHTS:
Q Were the Spoylar documents -~ you know what I

mean by the Spoylar documents?

A 1953, sir.

Q Were they there availaole to plaintifsf‘'s
lawyers?

A I believe they were.

MS. HERSCHEL: Your Honor, may we
approach the bench on that one?

THE COURT: Yes,

MR. SPEIGHYS: Does this count toward my
10 minutes, Your Honor?

(Bench contrence.)

THE COURT: All right. Back on the
clock.
BY MR, SPEIGHTS:

Q Did you not know that these documents were

withheld by the attorneys based on some claim of




10
11
12
13
14
15
16
17
18
13
20
21
22
23
24
25

329

‘privilege?
A I'm not aware of that, Mr. Speights.

MS. HERSCHEL: Your Honor, might we
define that claim of privilege?

THE COURT: There is a doctrine of
attorney-client privilege, and the doctrine is if some
client tells a lawyer something in conrfidence, that tne
attorney cannot tell that, if there is a certain test
met; it was told by the client with the idea in mind it
would be a privileged communication, and all the other
necessary things. And this is what we are talking
about, That is the reason it wasn't released, because
of an attorney-client privilege. “That is what is meant
by that, as opposed to somebody withholding it for other
reésons.r Okay.

BY MR. SPEIGHYTS:

Q I believe I heard you, in redirect, but
asbestos cement products are hard products, aren't they?

A Yes, typically they are very hard.

Q You havé to cut into tnem for them to release
asbestos fibers?

A That's my oelief, yes, sir.

Q That's the oooklet you went out with -~ you
went out with a booklet concerning these products.

Finally after some initial objections, you finally




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

921

~Joined the other companies and went out witn a booklet

providing some cautions or warnings on these hard

products?
A That's correct,
Q Okay. You never went out with a booklet

concerning the spraying or any of the spray-applied
products, Sprayolite or FiresShield Oor perlite, correct?

A I think those products were ofr the market in
1972.

Q Yes, sir, but at no time, at anytime did you
go out with any booklet ‘on those products, correct?

A There was a lot of literature published on
those products. I'm not sure what you mean py a
booklet,

Q ‘"There was nothing, no caution Or warning

concerning asbestos in those products?

A No, none that I'm aware of.
Q Thank you, sirc.
A I don't believe thnat anyone thougnt that one

was required.

Q I understand that is your position, or the
company's position. Are you familiar with that
document?

A No, I'm not.

Q You would agree with me it reflects in 1970
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‘that National Gypsum is trying to --

MS. HERSCHEL: Excuse me, Mr. Speignts.
May I know what we are talking about?

THE COURT: What is tne the number of
that at the top there?

THE WITNESS: 1747.

MS. HERSCHEL: 17472
BY MR. SPEIGHTS:

Q You would agree with me it reflects in 1747
that the company decided to try to get asoestos out of
one of its ceilings products for a sales advantage?

A Yes. It is talking about gearching for a new§
Spray texture formula that does not contain asbestos.

Q For a sales advantage?

A Yes, that's the final comment, “Maybe we can
use this as a sales advantage.*

THE COURT: Thaﬁ has already been
introduced, right?

HMR. SPEIGHLS: 1747, I believe,

THE COURT: Did you want to introduce
this other document you handed him?

M3. HERSCHEL: Thank you, Your Honor.

THE COURT: It wasn't prefiled, right?

MS. HERSCHEL: That's correct.

THE COURT: What is the next number? I'm




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

929

‘not charging you for this, either. I'm just trying to
get the housekeeping.

MR. SPEIGHTS: I was going to say for the
record that document was not listed or provided, but I
understand it is on rebuttal and for that reason I'm not
objecting to it.

THE CQURT: All right, £ine. It will be
Exhibit Numpber 4 to the documents that weren't prefiled,
premarked.
BY MR, SPEIGHTS:

Q Was it your testimony on redirect tnat the
New Orleans plant was clean?

A I‘m not sure what you mean oy thatc.

Q Well, was the New Orleans plant a clean plant
inéofar as asbestos was concerned?

A All I can tell you is that the company made
every effort to make it so.

Q All right, sir.

A It may not have always peen characterized
that way by everyone who saw it.

Q When Ms, Herschel was asKing you about Mr.
Eikenberry, I wrote down several times, taking notes
back there, my understanding is that it was later
changed?

A Yes, sir.
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Q You weren't directly involved in tnat, were
you?

A No, I was not.

Q Who told you all aobout this?

A I think initially I heard that Lrom Bob
Oberkircher.

Q Okay. Who else have you discussed that witn?

A From time to time I have discussed it with
attorneys.

Q Like Ms. Herschel?

A Yes.

Q I believe you said tnat you are National

Gypsum's representative on tnhe National Institute of
Building Sciences?
| A That's correct.

Q Are you familiar with this publication,
July 2, 1984, Aspestos in Schools and Puplic Buildings?

A I'm aware of it. I wouldn't say that I'm
familiar with it.

Q All right, sir. Would you read to the Jury
the part that I have yellowed thnere?

A “Phe NIBS task force agrees that the case in
which asbeséos material is progressively delaminating
from the building components, resulting in vigible

deposits of asbestos on horizontal surtaces within
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‘occupied spaces, is a situation appropriately requiring
immediate containment or removal,*

Q Thank you, sir. Now, that is an industry
osganization whicn National Gypsum is a mempber of and
you are the representative, correct?

A It*s an organization. I don't know that I
would call it an industry organization., It is partly
funded by industry and partly funded by the government.

Q But National Gypsum is represented by you?

A And others, yes.

MR. SPEIGHPS: Thank you, sit.

THE COURT: Is that it?

MS. HERSCHEL: Just a few follow up on
just what Mr. Speights asked.

MR, SPEIGHTS: I beat my time limit.

THE COURT: Yes, you did. Cut yours down
to three.

FURTHER REDIRECT EXAMINATION

BY M5. HERSCHEL:

Q Mr. Ward, you and Mr. Speights talxked a
little bit about warnings on products. Did National
Gypsum at some point in time put any warnings on any
asbestos-containing products?

A Yes. They put warnings on asbestos fiber.

Q When was that?
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A About 1968 or '69. 1In about 1972 warnings
went on other asbestos-containing products.

Q Okay. ¢Can you tell me wiaat
asbestos—-containing products warnings went on in about
19722

A Joint cement, many Of the asbestos cement
products, I believe spray textures.

Q And in 1972, where were we with respect to
our Sprayolite business?

A We had taken Sprayolite off the market in
1972,

Q Did the company also -- does the company
8till sell joinc tteatmentiand texcures?

A Yes, they do.

Q And you said at Eome point we had warnings on
them because of tne asbestos in them, is that correct?

A That's correct.

Q Very briefly would you tell the Jury what
joint treatment and texture is?

A Joint treatment is the substance that is used
to f£inish the place where two pieces 0 gypsum wallboard
would be put together. Ordinarily, you would s=ze a
crack there, so that crack is filled witn joint cement

80 that the finished wall will be smooth and show no

seams, The spray texture is typically used on ceilings
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to give it a finished appearance with the least labor
cost.,
Q Now, you nave told us that you had warnings

on them in the early '70's because they contained

asbestos?
A Yes,
Q Do you still make joint treatment and

textures today?

A Yes, we do.

Q Okay. You have told us that National Gypsum
doesn‘t make any other asbestos-containing produccts
today, is that correct?

A That's correct.1 We don't make any asbestos—
containing products.

Q All right. Thed what happened to the joint
treatment and the texture?

A In '74 and '75 those products were
reformulated and were then offered without asbestos.

Q Mr. Ward, is there any doudt in your mind
that when corporate management realized that Mr,
Eikenberry had disseminated inaccurate information, they
ordered it retrieved and corrected; is there any doubpt
in your mind?

A None whatever.

M5. HERSCHEL: ‘fhank you, Mr. Ward.
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Court please.

THE COURL: All right, you're excused.
(Witness excused.)
THE COURT: Call your next witness.

MR. HENSON: Dr. Morton Corn, if the

THE COURT: All right.

MR, HENSON: wWhile he is peing called,

may I ask the Court officer to take nis CV. ‘That may

speed the dates.

(Continued witnout omission.)




