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Defendant United States Gypsum Company (*“U.S. Gypsum™) submits this memorandum of
law in support of its motion in limine to exclude argument and evidence that U.S. Gypsum
participated with other manufacturers in an effort to suppress certain results of the Saranac
expenments. This argument is not supported by the evidence, and allowing plaintiff to so argue
would irreparably prejudice U.S. Gypsum. The documents show no such conduct by U.S. Gypsum
-- indeed. the documents indicate that U.S. Gypsum never was apprised of or participated in any
allegedly improper conduct . The Saranac documents are inadmissible because they are irrelevant
and their admission would create a substantial danger of unfair prejudice and jury confusion.”
The purpose of the Saranac experiments was to study the manifestation of asbestosis in
laboratory animals. The first step was to induce asbestosis by injection of asbestos into and the

inhalation of hundreds of millions of raw asbestos fibers by a vanety of animals, including guinea

1 The documents also are inadmussible hearsay. and the evidence lacks authentication. foundatuon and/or identification.
L.S. Gypsum reserves these objections. but does not present them fully herewn



pigs. cats. rats. rabbits and mice. No attempt was made to simulate levels associated with handling
of finished products containing only minor amounts of asbestos.

Plaintiff argues that the experiments proved that asbestos causes cancer in humans and that
the companies that funded the experiments improperly suppressed this finding. The basis for the
argument is that Dr. Gardner, who conducted the experiments. observed tumors in eleven out of the
hundreds of animals he used. Plaintiff’s argument is flatly contrz;dicted by Dr. Gardner himself and
numerous other eminent scientists who followed up on, spoke and wrote about. and rejected the
tumor observations. Moreover, plaintiff's argument has been rejected by courts that have examined
the evidence. Those courts have concluded that:

. The Saranac documents do not contain “any evidence . . . linking U.S. Gypsum to

efforts 1o conceal the results or to pressure Dr. Gardner or his successors to limyt
publication of their findings.”

Sealover v. Carey Canada, 793 F. Supp. 569. 577 (M.D. Pa.
1992) (Exhibit A).

» No “‘evil motive can be imputed to USG for following Dr. Gardner's advice™ to omit
the observations of the eleven mice from the final report.

Pigozzi v. United States Gypsum Co., No. 98 L 04457, slip op.
ar 3 (1. Cir., Cook Crv. Aug. 15, 1999) (Exhibit B).

. “What I saw was minima] evidence with respect to Gypsum connecting them to the
study . . . in that they struck a provision relating to cancer, for perhaps good reasons
and maybe perhaps for bad reasons. but that it was done in a fair exchange of 1deas

at the time.”

Davis v. Armstrong World Indus., 86-CIV-763 (W. Va.Cir.,
Monongalia Crv. June 30, 1988) (Exhibit C).

The data allegedly concealed was determined by Dr. Gardner and other eminent scientists
to be of no value, and was omitted from the final report of the Saranac experiments for reasons

consistent with good science. From his earliest interim report on the asbestosis work. Dr. Gardner

1o
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himself expressed doubt as to whether his tumor observations were any evidence of a cancer causing
action. Dr. Gardner wrote that his observations on this issue “are suggestive but not conclusive™ and
that his methodology was “open to several critictsms.” See Outline of Proposed Monograph on
Asbestosis at 7-8 (Exhibit D). He stated that he felt that the dubious tumor observations “would
better be omitied from the present report.” See Cover Letter to Report, February 24. 1943, at 1
(emphasis supphied) (Exhibit E).

Consistent with its marginal role, U.S. Gypsum did not receive a copy of Dr. Gardner’s
Outline. Nor did U.S. Gypsum participate in or receive the voluminous correspondence between and
among the lead sponsors and Dr. Gardner during the late 1930s and early to mid-1940s.

Contrary to the argument plaintiff urges, the companies that funded the experiments did not
prohibit Dr. Gardner from sharing his observations. Dr. Gardner applied to the National Cance‘r
Institute (“NCT") for a grant to study the issue of asbestos as a cancer-causing agent.’ Summarizing
the discussion of the eminent cancer specialists who reviewed the application, one doctor stated that
he did not “believe that this inforrnation would be of any tremendous value.” See Transcript of
Proceedings at 26 (Exhibit F). Others, too, voiced significant doubt as to the scientific importance
of Dr. Gardner's observations. Dr. Gardner’s grant application was put to a vote and was denied.

Id. The transcript of that proceeding has been a matter of public record for over 55 years.

Dr. Gardner died suddenly in October 1946. without finishing a final report on the asbestosis

experiments. .His materials were sent to Dr. Kenneth Lynch of the Medical College of the State of

South Carolina. whose own work had indicated a possible link between high-level asbestos exposure

C—
.

2 The NCI was established by the Nauional Cancer Institute Act of 1937, As defined by Congress. 1ts duties included
“conducting researches, investigations, expenments. and studtes relating to the cause, diagnosis. and treatment of
cancer: assisting and fostering similar research activities by other agencies. public and private: and promoung a
coordination of all such researches and acuivites and the useful apphcation of their results. with a view to the
development and prompt wide-spread use of the most effecive methods of prevention. diagnosis and treatment of
cancer

23
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and cancer. Dr. Lvnch cited Dr. Gardner's tumor observations in speeches and published articles.”’
On each occasion Dr. Lvnch opined -- bolstered by his own research -- that “‘fajnimal
experimentation has not vet provided any conclusive evidence™ of a possible relationship between
asbestosis and lung cancer v

After Dr. Gardner's death, and after his successors at Saranac had reviewed his research. the
Saranac researchers stated in a draft report that the nature of the tumors observed Dr. Gardner was
unknown. and noted that Dr. Gardner’s own laboratory notes referred to the development of non-
cancerous tumors or “adenomas.” See Interim Report. Sept. 30, 1948, at 49 (Exhibit K).Y' Itis the
omission of these equivocal descriptions of Dr. Gardner's chance observations, pending further
study. from the final report published in the American Medical Association Archives of Industrial

[ 3

Hvgiene and Industrial Medicine in 1951 that plaintiff argues somehow caused the entire medical.
scientific and regulatory communities to remain ignorant of the hazards of asbestos for decades,
thereby causing injury to plaintiff.

Based upon the myriad problems identified by Dr. Gardner regarding his tumor observations

in a few mice. numerous courts have recognized that the data U.S. Gypsum 1s alleged to have

3/ See Address 10 the Gordon Research Conferences. August 31, 1950. at 3 (Extibit G) (“we also have knowiedge of an
unexpectedly high incidence of lung tumors 1in mice that had been experimentally exposed to asbestos dust. Since this
expenment was not designed with the possible production of cancer in mind. it was not controlied in such a manner as
10 permut any conclusion™): Summary of Presentanon at Seventh Saranac Symposium. September 24, 1952, at 9
{Exhibit H) (describing Gardner's work as an “uncompleted expennment™ that was “uncontrolied” as 1o tumor
susceptibility of muce used): Lynch. Mclver & Cain. “Pulmonary Tumors in Mice Exposed To Asbestos Dust.” 15
A.M.A. Arch. of Ind. Health 207, 213 (March 1937) at n. 13 (Exhibuit Ij:

4/ Lynch and Pratt- Thomas. “Carcinoma of the Lung in Asbestosis: Report of Two Additional Cases.” 48 So. Med. J
565. 568 (June1955) ("[m}ice exposed 1o conceniranions of asbestos dust having the proper specifications as regards
particle volume and size do not develop asbestosis or carcinoma. ajthough the ubiquitous pulmonan adenoma 1s
frequently present”y (Exhibit 1i: Lvnch. Mclver & Cain. “Piilionary Tumors in Mice Exposed To Asbestos Dust.” 13
AM.A_Arch. of Ind. Health 207. 213 (March 1957) ("[n]o sigmificant histological or cvtological difference was
observed between tumors 1n the control and dusted groups™ and “[n]o clear-cut proof of maiignancy was found 1n any
of the tumors studied™) (Exhibut 1.

AY One of Dr. Gardner's successors at Saranac. Dr Phihp Pratt. has stated under cath that based upon Dr. Gardner's notes
and his owr independent analysis of the ussue shdes. he concluded in 1948 and believes at present that the lesions
were adenomas and noi malignant cancers. See Affidavit of Phuhip Pratt § 9 (Exhibit L) (exhibits ormtted:.

S 4.
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concealed was of no scientific value. In Lammers v. OwensCorning Fiberglas Corp.. No.
97CV005649. Tr. at 36-37 (Wis. Cir.. Milwaukee Ctv. Jan. 29. 1999) (Exhibit M), the court
excluded all reference to Dr. Gardner's speculative observations regarding cancer based upon

° just a simple analysis of relevance based upon the scientific -- really I don’t mean to
be unkind about the plaintiff's position here. but the scientific worthlessness of the
minuscule information that U.S. Gypsum had or at least that plaintiffs can establish

that U.S. Gypsum had. . ..

. [W]e ve got a rule of law that requires that scientific evidence be treated with honesty
and applying intellectual honesty 1n this case, the information about possible cancer
producing effects of Jong fibre asbestos noted by Dr. Gardner in 1943 and reported
as a question in 1948 that that is again applying the legal standard here not relevant.

Other courts have reached similar conclusions:
. The Saranac experiments reveal ““a lack of sound research.” Y
Pigozzi, slip op. at 2 (Exhibit B).

. “Dr. Gardner found only a possible relationship between exposure to massive
amounts of asbestos and malignant tumors in white mice. He himself stated that the
implications were unclear. . . .”

Sealover v. Carey Canada, 793 F. Supp. 569, 575 (M.D. Pa.
1992) (Exhibit A).

. “When vou look at Dr. Gardner’s report there is no credibility attached to that issue.
He says there isn’t. He says it is suspect. There just isn’t anything there.”

Board of Educ. of Citv of Detroit v. Celotex Corp., No. 84-
429-634-NP, Tr. ar 23-24 (Mich. Cir., Wavne Crv. Oct. 20,
1989) (Exhibit N).

. - I am satisfied that there was no scientific validity or no scientific basis then based
upon Gardner's studies for the conclusion that there was a tie in with cancer.”

Board of Educ. of Ciry of Detrdit, Tr. at 18-19 (Mich. Cir.,
Wavne Crv. Sepr. 4, 1992) (Exhibit O).

As noted by these courts, Dr. Gardner’s data were, by his own admission. of highly dubious
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scientific value. Even had anv concealment occurred. it could have had no effect on the medical
community's knowledge regarding a hnk between high level exposure to raw asbestos and the
development of lung cancer.

Regardless of the scientific validity of Dr. Gardner’s data. the Saranac documents are not
probative of concealment because no concealment occurred. It was Dr. Gardner's suggestion that
the data not be included in the final report because it was both unreliable and inconclusive. In
addition. the data was disseminated widely. In 1943, Dr. Gardner himself sent the data to the NCI]
where it was openly discussed by cancer specialists from around the country, and Dr. Lynch referred
to the observations at major symposia in 1950 and 1952. and in articles published in 1955 and 1957.

Even if it were true that some sponsors of Dr. Gardner's work attempted to suppress his
findings, U.S. Gypsum was not a party to such efforts. There is no evidence that U.S. Gypsum eithgr
sent or received the majority of the Saranac documents, including the 1943 report and voluminous
correspondence among other funders of the experiments. which has been produced in asbestos
litigation. U.S. Gypsum was not informed of and never participated in any attempt to improperly
suppress Dr. Gardner’s observations. Accordingly, the documents are not admissible to show the
conduct or motivation of U.S. Gypsum. Wesley Theological Seminary of the United Methodist
Church v. United States Gvpsum Co.. No. CA-85-1606. Order at 3-4 (D.D.C. March 25, 1988)
(Exhibit P). aff'd in relevant part, rev'd in part, 876 F.2d 119, 123 (D.C. Cir. 1989). cert. denied.
494 U.S. 1003 (1990).

Whatever its motivation, the omission of Dr. Gardner’s speculative cancer findings could not

-
r

have caused any injury to plainuff. As the court held in Board of Educ. of Citv of Detroit, Tr. at 19
(Mich. Cir., Wayne Cty. Sept. 4. 1992) (Exhibit O): “[T]here certainly couldn’t be any proximate
cause from it because the information was disseminated. there wasn’t any secret kept about it.”

-6 -
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Information regarding the hazards of asbestos dust exposure. as understood by the science of the
time. including Dr. Gardner's inconclusive results, was published in the scientific literature both
before and during the time 1n which plaintiff alleges concealment. Indeed. plaintiff's own state of
the art experts routinely opine that a link between asbestos exposure and cancer was well-established
and accepted before 1951, when the final report of the Saranac experiments was published.y

Thus. any assertion that the omission of a reference té tumors in the final report of Dr.
Gardner's asbestosis experiments in 1951 somehow concealed the cancer issue 1s absurd. Even more
absurd is the suggestion that plaintiff. whose first alleged exposure to asbestos-containing products
occurred vears later. was harmed by the failure 10 include a questionable finding of non-cancerous
tumors in the report on the Saranac experiments.

[

Plaintiff will attempt to present bits and pieces of the Saranac story out of context, and U.S.
Gypsum will be forced to respond by presenting extensive scientific and medical evidence to the
contrary. The evidence is highly inflammatory and bears no relevance to causation, which is
plaintiff’s burden in this liability case. See Perlmutter v. United States Gypsum Co.. No. 87 M 510,
Tr. a1 595-99 (D. Colo. May 6. 1991) (Exhibit S); J.H. Snvder Co. v. Carey Canada, Inc., No. C 728
§16. Order (Cal. Super.. L.A. Cty. Apr. 18. 1994) (Exhibit T).

For the foregoing reasons, U.S. Gvpsum respectfully requests that this Court enter an order
in limine precluding plaintiff from introducing any argument or evidence concerming animal
experiments conducted by Dr. LeRoy Gardner at the Saranac Laboratory in the late 1930s and early

1940s.

-

o See. e.g.. Wiglev v. Unued States Gvpsum Company, et al.. Cause No 98-10710-B (Dallas Cty., Texas) July 29, 1999
Tr 88.18-89:1 ("[Clertainly there was a general consensus. tf not a complete consensus. that by 1949, based on that
JAMA edutonial that was 1n the medical community. that asbestos couid cause Cancer {sic].”'} (Exhibit Q): Sanchez v.
Unnied States Gypsum Company, et al.. Cause No 96-2807 (El Paso Cry.. Texas) Julv 29, 1999 90:22-24 (“Q: We are

alking about lung cancer now and the development of that relauonship” A By the end of the "40s.”) (Exhibit R).

-7.
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MEMORANDUM OF LAW IN SUPPORT OF MOTION LV LIMINE
OF DEFENDANT UNITED STATES GYPSUM COMPANY TO EXCLUDE
ARGUMENT AND EVIDENCE RELATING TO THE SARANAC EXPERIMENTS

APPENDIX OF EXHIBITS



783 7 Suro. 65
Prod.Lizn . Rep. (CTH) 2 13.210Q

(Cite as: 793 F.Supp. £69)

Alma M. SEALOVER, individually, and in der
capadty as Admianistracrix of the »
Estate of Donald Sealover, deceased, PlaindfT,
v

CAREY CANADA, et al., Defendants.
No. CV-38-0643.

United States Distric: Court,
M.D. Peansylvania.

April 3, 1992.

Widow of decsased coustructdon worker drought
products liability action, both individuaily and as
adminisramix of her husband's estate, sesking to
recover damages from asbestos magufacturers. Oa
manufacrurers’ motions for summary judgment om
widow's punitive damages claim, the Disticr Court,
McClure, J., held thar: (1) to recover punidve
damages from asbestos manufacmurers, widow had
burdea of showing thar magufactyrers had actual
tmowledge, prior 0 worker's exposure, of the
setious health risks posed by their products, and (2)
manufacourers’ knowledge thar asbestos fibers might
cause cancer in laboratory animals exposed t©
massive quantites of asbestos could not be equated
with knowledge thar construction workers would
suffer same il effects 10 same degree.

Moton granted.

[1] DAMAGES &> 91(1)

115x91(1)

To recover punitive damages from asbestos
mapufacturess, widow of decsased comstrucdon
worker had burdez of showing that manufacturers
had acrual kdowledge, prior to time of construction
worker's exposure, of the serious health risks posed
by their products.

(2] DAMAGES &= 91(1)

115k91(1)

Widow of decaased coastruction worker failed to
show thar asbestos manufacturers had acrual and not
just consructive kmowledge of health risks posed by
their products, so that manufacturers were got liable
for punitive damages, where only evideace of causal
conoection berwesn asbestos and cancer involved
laboratory mics and manufacruring or mining
exployess, each of whom was exposed (0 asbestos

Copr. © West 1998 No Claim to Orig. U.S. Govt. Warks
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dust im far greater quantines an  npical
consnucuon Forker.

(3] DAMAGES = 179

115k179

Evidence  rezarding  asbestos  manufacturer's
imowledge of dangers associated with their products
at dme subsequeat 0 comstucdion works:'s
exposure thereto was inadmissible, as irrelevant to
puniive damages jssue and as (0 whether
manufacturers had actual kmowledge of dangerss
associazed with their product at time of worker's
exposure.

(4] DAMAGES &= 9%

115k94

Any limiration our extent af asbestos manufacturer’s
liability for punitive damages, in order to preserve
fund for payment of subsequent compensatory
asbestos claims, was maner more propesly addressed
1o legislamure than to districr court.

*569 John McN. Broaddus, Deborah K. Hines,
Shepard A. Hoffman, Coonerton, Ray & Simon,
Washington, D.C., for plaintiff.

Robert B. Lawler, Beth Evans Valocshi,
Wilbraham & Colemam, Philadeiphia, Pi., for
defendant U.S. Gypsum Co.

James P. Gapnon, Bamard and Gannon, Media,
Pa., for defeadant W.R. Gracs & Co.

MEMORANDUM
McCLURE, Distic: Judge.
BACKGROUND

Plaintiffs Alma M. Sealover and Donald E.
Sealover filed this producss liabilicy actom *570
against defencants W.R. Grace Company, ("W.R.
Grace™), United States Gypsum Company (*U.S.
Gypsurn™) [FN1] among others. Plaindffs allegs2
that as 3 resuwlt of Donald Sealover’s exposure to
asbestos during his sojourn in the Merchant Marizes
and during his forty-year caresr as 2 carpenter, he
consaciad mesothelioma, (FN2] asbestosis and other
asbestos-reiated diseases which uitimately led to his
death on May 2, 1983. Alma Sealover, acting both
indivicually and as Adminiscrarrix of her Qusband's

IVES

‘-



793 F.Sucp. 569
(Cite as: 793 F.Supp. 369, *370)

estale, sOugat 0 recover for her Sustacd's Ulcess
and Jor s deawd.

FNI. US. Gypsum is pat of a gouwp of
defendanss, affiliated for purposes of defzading
aczons such as s, wiich are koown as he Caaeer
for Claims Resolucon Defezdans or “CQXR
defendans.® The other defendanss which are part
af that group are: (3) GAF Corporadoa (b) Nagonal
Gypsum Company and (¢) Turner & Newall Of e
four. plaindff sesks punidve damages oaly against
U.S. Gypsum. (Record Document No. 132, filed
Sept. 11, 1991)

FN2. Mesothelioma is a terminal cancer of e
lining of te lung.

The trial was bifurcared with the frst phase on
strict liabilicy only. The first phase of the mial
concluded with the jury awarding compensatory
damages of $400,000 to the estate and $210,000 w0
Alma Sealover. The negligence ad pumitive
damage claims have yet to be tried. Defendants
W.R. Grace and U.S. Gypsum have moved to defer
indefinitely trial of plainfff's punidve damage
claim.

- Before the court are: (1) a modon (Record
Document No. 234, filed October 29, 1591) by
U.S. Gypsum to bar plaintffs from procesding with
their punitive damage claim or, in the alternarive, to
defer indefinitely the trial on punidve damages: (2)
a2 motion (Record Documeat No. 238, filed
November 15, 1991) by W.R. Grace for summary
judgment on the punifve damage claim; (3) and a
motion by U.S. Gypsum to exclude evidence oa
punitive damages. [FN3] For the reasons set forth
below, the court will grant all three mocions and
direct eamy of summary judgment in defeadants’
favor on the punitive damage claims. [FN4]

FN3. Also oursanding are plaindff's modoa for
delay damages; defendanrs’ modons for a gew il
or j.n.0.v.. plaindfTs modon o sever the case
against GAF: and defesdants’ modons o a=ac
Johns-Maaville as a sexied defendant ind moid the
verdict, These modons will be addressed m a
separate memorandum.

FN4. The partes have agreed that the court should

ear the modons filed by W.R. Grace and U.S.
Gypsum s modons for summary judgrment on

Capr. 8 Wesr 1998 No Claim to Orig. U.S. Gavt. Works
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slare s sunigve darmage sums.
DISCUSSION
Summary judgment standard

The parties have agreed thar the court should gear
the modons to bar plaintsf ffom oying the punitive
damage claim as 2 modon for partial summary
judgment. We will, therefore, apply the summary
Jjudgment standard in determining the surficieacy of
plaindff's evidence.

Summary judgment is appropriate if the
“pleadings, deposidons, answers to interTogatories,
and admissions on fle, wgether with the arfidavits,
if any, show that there is go genuine issue as W any
material fact and thar the moving parry is earitled to
judgment as a2 maner of law.* Fed.R.Civ.P. 56(c)
(Emphasis supplied).

... [T]he plain language of Rule S6(c) mandares

the enrry of summary judgment, after adequare

tme for discovery and upon moton, against 2

party who fails to make 2 showing sufficient o

establish the existence of am element essential to

that party’s case, an on which that party will bear
the burden of proof at tial. In such a situarion,
there can be 'no genuine issue as to any material
fact,” since a complese failure of proof concerning
an essendal element of the nonmoving party’s case
pecsssarily readers all other facts immaterial, The
moving party is ‘entited to judgment as 2 marter
of law’ becquse the sonmoving party has failed w©
make a sufficient showing on an essencial elemest
of her case with respect to which she has the
burdea of proof.

Celotex v. Camrezt, 477 U.S. 317, 323-24, 106 S.C:.

2548, 2553, 91 L.Ed.24 265 (1986).

®S71 The moving party bears the inidal
respoasibility of sraring the basis for its modons acd
ideatifying those pordons of the record which
demonstrate the absence of a genuine issue of
material fact. He or she can discharge thar burdea
by “showing ... that there is an absence of evideace
to support the moamoving party’s case.” Cslotex,
supra. 477 U.S. at 323 and 325, 106 S.Ct. at 2553-
54, °

lssues of fact are °geauire omly if 2 reasonable
jury, considering the evidencs preseated. could ficd
for the non-moving party.® Cailders v. Joseph, 842

i J

el
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7$3 F.Sugo. &%
(Cite as: 793 F.Supp. 3489, *371)

722 689, 634 (3¢ Cir.1988), cinag Axncersoa V.
L:serty Labby, Izc., 477 U.S. 242, 249, 106 S.Ct.
1505, 2510, 91 L.E4.2d 202 (1986). Marerai facs
are those which will affecs the cutcome of the il
usder goverzing law. Acdsrson, supra. 477 U.S. at
248, 106 S.Ct. ar 2510. [n determining whether an
issue of maremial fact exists, the court must consider
] evidence in the lighr most favorabie to the gon-
moving party. White v. Westnghouse Elecmic
Company, 862 F.2d 56, 59 (3d Cir.1988).

Evidentiary issues

Defezdants contead thar: (1) plaintff will be
unable to meet the high suandard of proof
Pennsylvania law requires for an award of pumitive
damages; (2) plaindffs in personal injury asbestos
acdons have in the past besn unable to muster such
evidence and the Peansylvania courts (FNS] have
consistently preciuded plaindffs from proceeding to
tial on punitive damage claims; and (3) the
plaindif in this case has offered no new evideuce
which would warrant this court reaching a different
conclusion.

FNS. Al pardes agres thaz Pemmsylvamia Lw
agplies under Erie RR. v. Tompkins, 304 U.S. 64,
58 S.Cu 817, 82 L.Ed 1188 (1938) and i
progeny.

In Martin v. Johns-Manville Corp., 508 Pa. 134,
494 A.2d 1088, 1096 (1585), the Peunsylvania
Supreme Court held that to recover punitive
damages, a plaintff must show, by a preponderance
of the evidencs, (FNG] that the defendant’s coaduct
met the requiremeats of Secdon 908(2) of the
Restarement (Secand) of Torts:

FN6. Although some courts require a1 higher
sundard of proof, the Peansylvania courts have
rejected dhat approach and require plaindff o prove
eanitlernent t© punitve damages by a prepoaderince
of the evidence only. Mardn, supra, 494 A.2d x
1098 a. 14 ("We believe te goal of limirng
puaitve damage awards in the context of producs
liabiliry liigation is best served by focusing oa the
nare of the defendant’s conduct inswad of
iscreasing the plaintiff's burden of persuasion. ™)

(2) Punitive damages may be awarded for conduct
that is outrageous, because of the defeadans's evil
motive or his reckless indifferezce to the rights of

Copr. © West 1998 No Claim to Orig. U.S. Gowvi. Works
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otiers. [n issessing punitive damages, the Tier of

fact can property coasider the claracter of e

cefendant's acz, e darure aod exieat of the harm

o the plaindff thar the defeadant caused or

inteadad w0 cause and the wealth of the dafendant.
The court’s holding was seued in a pluralicy opinion
wrinea by Justice Hutchinson. Justice Hutchinson
rejectad 2 coasmuctive mowledge (i.e. reasonable
man) standard in favor of a2 stndard requiring actual
knowledge of the hazxrd om the part of the
defendant. Although 3 majority of e odier justices
joined in the result, they did not specifically adopt
the actual knowledge stndard exndorsed by
Hutchinson, gewmeraring confusion as w the
appropriate standard.

[n Burke v. Maasen, 904 F.2d 178, 18] (3d
Cir.1990), the Third Circuit analyzed o
considerable dewil the state of Peansylvania law on
punidve damages:

... [the plurality in Mardn ] held thar 2 jury may

award punitive damages only wiaers the evidencs

shows the defendant kmows, or has reason
know, of facts which create a high degres of risk
of physical harm to another, and deliberatsly
procesds 0 % in comscious disregard of, or
indifference to, thar risk.... (Citaticn omitted.)

..- (1]t is oot sufficient to show dat a reasonable

person in the defendant’s position would have

realized or appreciated the high degree of risk
from his acdons ... (Citation omitted.) ... The

Martdn plurality opinion rejects Restarzment §

500's general definidon of ‘reckless disregard of

safery’ as e sundard for imposition of punitive

damages. *572 That section states, 'In order that
an acwor’s conduct may be reckless, it is not
necessary that he himself recogmize it as being
exuwemely dingerous.... [t is enough that he
knows or has reason to know of circumstances
which would bring home to the realizadon of the
ordinary reasonable man the highly dangerous
characeer of his conduct.’ ... Restatement § 500,
comment ¢. Instead, Martin requires the mor=
culpable meatal stare of couscious indifferencs to
another's safety as the test for mental sure of
conscious indifference to anodher's safery as the
test for ‘reckless indiffersnce’ under Restatement

.4 908. There must be some evideacs thar the

pesson actually realized the risk and acted in

comscious disregard or indiffersace to if....

(Citarion omitted.) ...

Tae opinion annouacing the judgment of the count

IVES
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‘n Martia is zot ciearly tte law of Pezmsvivania on
this issue. Cnly Justcss Hutcaimson acd Fiaherty
;oized in ite reasoning of the piurality opinion....
Thus, a xajonty of the Supreme Court has 2ot
decided whether puniave damages may be
awarded only where there is proof of coascious
disregard of a3 Xnown risk, or wheter disregard of
a risk thar would be odvious o a reasonable
 person would suffice.... (TJo subsequeat cases,
Pennsylvania's Superior Court has oot appiied 2
‘reasonable man' standard, bur foilowed the lead
of Justces Huiwchinson and Flaherty, adoptng and
applying the 'conscious disregard’ formulaton....
(Citations omitred.).... [Tjhe rule of the opinion
announcing the judgment of the court in Mardn
furthers the purpose of punidve damages, which is
10 punish and deter ‘conduct involving some

Pag= 4

Tedical profession kSew of the risks posed 0
arpiiers of fnished asbesios products ancd whex
ey mew if.... Jusdcs Hutciiason

emphasized thar plaindff had got producsd
sufficieat evidezce of the awarszess of the
defeadanrs of the specific risks associared with
woplication of fnished asbestos prosuces, a5
opposed to risks associared with the mapufacmure
of asbestos producss. Justice  Hutchirson
distinguished those cases where the plaindffs wers
employess of manufacturers of asbestos products
and producsd evideace of the specific kmowledge
of the defendants as to the risks posed w
magufacturing employess such as the plaingffs
long befors the defendants took any meisures 0
protect the exmployees. See, e.g. Neal v. Carey
Canadian Mires, Inc., 662 F.Supp. 64, 70-71

elemenr of outrage similar to that usually found m (E.D.P2.1987).
cime.’ ....In sum, we predict the Pemmsyivamia *573 Smith, supra, 564 A.2d a 2!l (Emphasis
Supreme Court would adopt the stndard set forth supplied.) Finding such evidence lacking, the
in the Martn plurality opinion were it 0 confront Superior Court reversed the jury’s award of punidve
the issue today. - damages, saring:

[h]ere, the evidence submited ... did oo establish
cither that the management of appellant kmew or
had reason w know of facts indiczring that
appellant’s conduct posed a substantal risk of
physical harm to an applier of finished producs
like piaindff.... There is no (medical] testimony
specifically relaring to knowledge by the medical
profession as to the risks posed by finished
asbestos producss to those who installed or applied
them. We, therefore, conclude thar Dr. Sturgis
orfered 10 tesimony in any way probadve of

Burke, supra, 504 F.2d ar 18] (Emphasis original).
Accord: Villari v. Terminix Internadonal, Inc., 665
F.Supp. 727, 734 (E.D.P2.1587).

The only pom-Martun Peonsylvania Supreme
Court decision on this issue is SHY Coal, Inc. v.
Conrinental Grain Co., 526 Pa. 489, 493, 587 A.2d
702, 704-05 (1990). There, the Court excerpted the
portion of the Hurchinson apinion in Martin, supra,
which adopts the actual imowledge standard. SHV
Coal, coupled with the Third Circuit's analysis in

Burke, supra, leave no doubt that the actual outrageous conduct by appellant  vis-a-vis
knowledge standard applies to this case. See also: plaindiff.

Tunis Brothers Company, Inc. v. Ford Motor Smith, supra, 564 A.2d at 21l. (Emphasis
Company, 952 F.2d 718, 740 (3¢ Cir.1991). supplied.) The court dismissed as immaterial

evidence of workmen's compeasarion claims filed

against the manufacturer, explaining that:
(tJhe existence of those claims alome, with no
evidegce demonstrating anything relaring to how
they were ultimarely resolved, does nmot indicate
anything regarcing appellants knowledge of the
risks posed to appliers of asbestos procucts for
numerous reasons. Most imporuntly, we nots
that the claimants were manufacturing employess
and not appliess. Thus we do not ses how the
mere fact thar these workess' compensation claims
-were made is relevant to plaindff's punidve

(1] Thus. to recover, Sealover must prove that
W.R. Grace and U.S. Gypsum were aware, prior
Donald Sealover's exposure, thar the exposure of
coustruction workers o asbestos released during the
installation of their products was a heaith hazard and
failed to warg of that risk.

ln Smith v. Celotex Corp., 387 Pa.Super. 340,
564 A.2d 209, 211-13 (1989), the Peansylvania
Superior Court discussed the quantum of evidencs
gecessary to prove such knowledge. Using Martn

as the foundarion for its analysis. the court stated: damages claim,
The evideace desmed insufficiear in Martin was Smith, supra, S§64 A.2d at 212 (Exmphasis
testimony by two doctors coacsraing what the supplied.).  Ses also: Catasaugua Area School
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Disticr v. Ravmark [ccuscies, [ze., 862 F.Supp.
54, 70-71 (E.D.P1.1987) (evidzmes of pumuve
damages ‘osufficie=t where plamndif falled 0
demonsoue  defemdant’s  awaremess  of  risks
associared specifically with the imsmiladon of
fnished astestos producss in sciools).

[n Moran v. G. & W.H. Corson. [me., 402
PaSuper. 101, 586 A.2d 416, 422-26 (1991), che
outcome was the same. The Peansylvania Superior
Court overturmed a verdict assessing punminive
damages against Corson, finding insufficent
evideace that Corsom, an asbewtos supplier, was
aware of the hazard asbestos posed to comstruction
wOrkars prior (0 the expasure of plaindffs husband.
There was, the court staced, *no support in the
record for the assertion that officials or managerial
empioyess of G. & W.H. Corson were aware in tie
mid 60’s thar exposure to asbestos fibers could
result i cancer.® Plaindff had aempted o prove
such knowledge through: (1) tesdmony fom G. &
W.H. Corson Vice Presidemt John- Evans about
general discussions he had, prior to 1969, with
business colleagues about the hazards of asbestos:
(2) Evans’s testimony that he took 0o action to relay
this information to his customers or warn them of
the potenrial danger, but relied instead on the
manufacturer, Baldwin Hill, to take such action; (3)
Evans's testmony that he had never discussed the
issue of asbestos with Baldwin Hill; and (4) articles
abour the hazards of asbestos published in medical
and trade journals circulazed in Europe and the
United States since the turn-of-the-ceatury. Nodng,
among other things, the absence of any proof thar
‘anyone ar Corson knew or bad reason to know of
these articles or any medical research studies on the
risks involved in the use of insularion materials
containing asbestos®, the Superior Court found that
such evideacs did not prove knowledge on the part
of Corson thar asbestos exposurs posed a threar o
Moran. Moran, supra, 586 A.2d at 425.

Peansylvania is not unique in adhering to the
‘actual knowledge® standard. Missouri follows the
same suandard and its courts bave likewise rejected
punitive damage. claims against asbestos suppiiers
and manufacturers in cases i which there was
insufficient evidence that the dafendant actuajly
knew that evea exposwre to relatively moderate
levels of asbestos posed 2 serious heaith risk. In
Angoti v, Cslotex Corp., 812 S.W.2d 742
(Mo.Ct.App.1951), the Missouri Court of Appeals
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‘ound ipsufficient evidezce har Celotex acmually
cew, at the txme of plaint(fs exposure, of the
hazard achestos posed (0 consmucilion workers,
stacng:
....The record bers shows that information in
regard to the harmiul effect of *S574 asbestos was
still developing, but it does 2ot establish that, ar
the relevant dmes ... there was already
informarion available to show thar Philip Carey’s
finished producs were acually known to preseat a
health hazard o insulators. In other words, the
record does not reflest thar scienrific kmowledge
even existed, it the relevant tmes (from 1951
through 1973] ... to eswablish legal causation
sufficient 0 submit punidve damages against
Celotzx for the injuries of William Angomi as a
result of his exposure, as an insulator,
Celotex’s products. Without even a showing of
scienrific knowledge sufficient to establish legal
causarion, Celotex can got be held to have had
actual knowledge of the danger to William
Angotti on the basis of the record i this case.
Angoci, supra, 812 S.W.2d ar 746-47. Ses aiso:
School District of the City of Independeacs v. U.S.
Gypsum, 7% S.wW2d 442, 44643
Mo.Ce.App.1988), (Court found insufficient
evidence that U.S. Gypsum had actual knowledge at
the tme of sale thar the ceiling dles soid for
instailation in schools would release asbestos fbers
if abraded {rubbed against or scraped], thereby
posing a heaith risk to school employess and
students).

Evidence proffersd by Sealover

Plaintiff’s principal witgess on  Sealover's
exposure 0 defeadants’ asbestos producits was
Martin Brehm. Brehm was Sealover’s brother-in-
law and, like Sealover, worked as a carpenter in the
Harrisburg, Penasylvania area. Brehm and Sealover
worked on the same construction projects oa several
occasions during the laze 1950°s and early 1960°s.
[t was during thar dme thar Sealover was exposed to
defeadants’ asbestos producis. Brehm testified that
Sealover was expased 1o (1) Zonolite, 2 W.R. Grace
fireproafing spray, (FIN7] during constructon of the
Cumberiand County Courthouse ia Cardlisle,
Peansylvania wm [960-61; [FN8] (2) Red Top
piateer, a2 U.S. Gypsum product, and to Zonolite,
during comszuction of the Archives Building in
Harrisburg, Peansyivania in 1961-62; (FN9] and (3)
Red Top plaster, during construction of the William

il
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Peaz Museum (FN10] in Harriscurg, Peznsylvazia
‘n 196261. (FNil] As a carpenter, Doraid
Sealover was 1ot invoived in the aczal Inszalladon
of aspestos producss, bur worked 2ear locatoos
¥hers such products were used.

FN7. WR. Grace aicquired de assex of e
Zaonolite Company m Apri. 1963 and argues dac
punitive damages should a0t be assessed against i
because ¥ was got 3 manulcurer of asbesws
producs prior m (563, Plinaff argues W.R
Grace is liable as 23 successor corporadon ®
Zorolite. Our ruling on me surficiency of e
evidence disposes of plainaff's claim iod stiminares
the need (0 consider dus issue.

FN8. N.T., July 8, 1991, pp. 23-31 acd 64
(Bream, M.).

FN9. N.T.. July 8, 1951, pp. 32-35, 38-39 (Bream.
M.).

FN10. N.T.. July 8, |91, pp. 3641, (Brehm., M.).

FNI1. Brehm mstfied that Sealover was also
exposed w Gold Bond producss manufactured by
National Gypsum on the three consguction projecs:
the Cumberiand County Courthouse, the Archives
Building m Harrisburg, and the William Pemn
Museum. Puingf is oot seeking punidve damages
against Natcoal Gypsum.

To recover on her punitive damage claim, the
plaindff must prove thar W.R. Grace and U.S.
Gypsum bhad actual knowledge, before 1960 and
1961 respectively, thar the installation of their
products preseated a2 serious health risk o
construction bystanders and failed o wara of the
danger.

Plaintff bases her case against U.S. Gypsum on
informarion derived from two sources: [FN12] (1)
experiments performed on animals ar Lake Saranac
laboratory in New York during the 193Q°s by Dr.
Leroy Gardner and the repors gemerated by those
experiments (the “Laks Sarapac® evidence); and (2)
2 suit filed by 2 bookkesper formerly employed in
one of its plants who alleged that ke had contracted
asbestosis as a result of woriking in an asbestos

plant. [FN13]

FNI2, We assume. without deciding, thar for
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purposes of ruliag 3o Zefendares’ mogoos. g al
svideace  wiuch  plaen profers would  be
adrussidle a¢ al.

FNI3. Tae bookkesper worked i an ashesios
Scory owned by Be Nadomal  Asbeswos
Mamufacurng Co.. and die suit was fled againsc
ta¢ compagy. U.S. Gypsum plant zcguired e
facory in 1936,

©575 Plaindiff bases her case against W.R. Grace
on the Lake Saranac evidencs as well as on other
informarion allegedly available to it through its
acquisition of (wo companies in the [950°s and
1960's. W.R. Grace did oot become involved in
manufacturing asbeswos-conuining products  unl
December, 1954 when it acquired the Dewey and
Almy Chemical Company (“Dewey and Almy*).
(FN14] Dewey and Almy had besm involved in
manufacruring products which incorporazed asbestos
since the 1930°s whea is acquired Multibestas, a
company which manufactured brake linings. During
the 1930°s, Muitibestos plant employess exhibited
symproms of asbestotis and their conditions and
symptoms were reported in two articles published in
medical journais,

FNI4. Because we find the evidence proffered by
plaindfYf leqally nsufficient, we peed not address
W.R. Grace's conmarion tat it cannot be held
liable for pusidve damages as 2 sucsessor
corporaden o Zooolite, the corporadon which
mamufacured the asbesws producs w©  which
Sealover was exposed.

In April of 1963, W.R. Grace acquired a second
compagy iavolved with asbestos productys, the
Zanolite Company (*Zomolite™). Zonolite operated
a vermiculite mine in Libby, Montana, 2 vermiculite
mine in South Carolina, and several procsssing
plants at which the ores mined ar Libby were used
manufacure  firsproof  plaster, among  othsr
produc:s.

The vermiculite ore mined at Libby was
contaminated with ashestas, amd  Zonolite
employess’ had exhibited problems stemming from
their- exposure (0 asbestos during mining acd
procsssing operations. Zooolite was aware of such
problems since a least the early 1950's, whea it
implemeated regulations requiring Libby employess
10 wear respirators. Despite  prezautionary

il
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measurss, such as the use Of respirutors, x-rays of
Lioby exployess taksa in e late 1950's revealed 2
mgh incidezes of appormal lung condidonms. Tie
conditions observed included pleural thickezing,
interstirial fibrosis and pneumonocosis or possible
asbestosis. Troubling dust conditions in the LibDY
mine were noted and reported by public beath
officials. For example, a report gemerated during 2
1956 inspection of the Libby mine by the Montana
Board of Health found “the asbestos dust in the air”
to be “of considerable toxicicy. *

Saranac Lake experiments

(2] The Saramac Lake experiments are e
cornerstone of plaintiff's case against U.S. Gypsum.
The experiments were performed in the late 1930°s
and the early 1940°s by Dr. Leroy Gardner. Dr.
Gardner exposed to mice, rabbits, cats and other
animals o asbestos dust and other cypes of dust and
documented the edact on their lungs. His inigal
intear was w study whether the znimals exposed
asbestos developed asbestosis, the conditions under
which it developed, etc. He was surprised when the
resuits in mice revealed a high incidence of lung
tumors which he believed to be canc=rous. The
popularion of mice exposed to the asbestos dust was
small, sumbering only eleven.

The significance of certain aspecs of Dr.
Gardner's experiments is vigorously disputed, but
one point is clear. The experiments did ot
establish 2 definite causal relationship between
asbestos exposurs at levels comparable to those
experienced by constructon bystanders and cancer.
Dr. Gardner found only a possible reladonship
berween exposure to tmassive amounts of asbestos
and malignant tumors of the lung in white mics. He
himself stated thar the implications were unclear and
that the maner required further study befors ay
clear conclusions could be drawn.

Further, possible flaws in the methodology were
identified by Dr. Gardner and by others who later
reviewt:d ihe results. Among the flaws was the fac
that the suain of white mice studied was thought ©
be particularly susceptible to lung wmmors. In
February of 1943, Dr. Gardner released an "Outline
of Proposed Monograph on Asbestosis®, in whick he
characterized the sigmificance of his findings as
follows:

These observations are suggestive but act
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corciusive svidezce of 2 cancer stulanag action
by asbestos dust. Taey ae opea © sevem]
criticisms. Tue strain of mice was oot the same iy
the *576 asbesios experimeal a8 0 many of the
other cuted: apparedly, te former were
unusually suscepdble. Not eough animajs
survived in the dust for longer than the 15 months
apparendy gecessary o produce many tumors.
There were 00 unexposed coamrols of the same
strain and 2ge, and 0o similar conrrols exposed to
otier dusts. [t is hoped thar this experimenr can
be repeared under properly conmolled conrditons
to determine whether asbestos actuaily favars
cancer of the lung.
(Record Document No. 245, filed Deczmber (I,
1991, p. 19 referencing plaindff's exhibit USG-152
& 126-66<(7) through 126-66<8) (emphasis
supplied)). See generally: Angowm, supra, 812
S.W.2d at 74649 (Responding to the alleged
significance of a predicrion by a physician working
for the company thar someday ° ‘even the minor use
of asbestos may ... be considered ... dangerous o
the general populace’ °, the court stated: °A
forecast of what may be determined in the furure
does not estblish present knowledge thar 3 health
hazard existed for those working as insulators. *)

In 2 leter and report w0 Johns-Manville dated
February 24, 1943, Dr. Gardner again described the
results as inconclusive and noted the gesd for further
study on the question of a possible link to cagcer:

The question of cancer suscepdbility now se=ms

more significant thag [ previously imagined. [

believe [ can obuin support for repeating it from
the cancer research group. As it will ks two or
thres years o complete such 2 study, | believe it
would be bertar to be omitted from the preseat
regort.  If it should become possible to make this
study, [ bope [ any (sic] count on some of your
members to supply me with enough pure, long
fiber asbestos for the purpose ...

(Recsrd Documeat No. 245, fled December 11,

1991, p. 23, refereacing plaindif’s exhibit USG-152

at 126-66~(7) through 126-56-(8)).

Plaindff argues thar the results of the Saranmac
Laks research were more dafinite than this and, as
support for that assertion, points w a staement in a
lener dated August 13, 1936 from W.L. Keady, a
US. Gypsum executive. Keady summarizes the
conteats of 2 report by Dr. Gardner on conditions a
2 Jessey City plant which U.S. Gypsum had

I
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purcaased Tom another asdesios Tanulacmursr. Dr
Keacy suates ar oge pownt thar “ers was SO0 sare
levei of exposure 0 asbestos.” Plaingff argues thar.
by this. he meagt thar exposure (o amy amouxnt of
asbestos, however munute, posed a hazard.
Plaintiff’s inferprerarion is inconsistent ¥ith the rest
of the passage. The eadrs passage reads:
Dr. Gardner points qur thar various zuthorities
. have temtarively suggested a concencradon of five
million particles of fres silica per cubic foot of air
as limirs above wiich a silicosis hazard might
exist, and this value has met with some
recognition.  Thers is no sandard for safe
concearraton of asbestos dust comparable w the
vajue just given for fres silica dust,
(Record Document No. 245, filed December 11,
1991, Exhibir *N7).

We are not the Srst court (o consider the import of
the Keady letter. The Court of Appeals for the
Disticr of Columbia Circuic considered the letter in
Wesley Theological Seminary v. U.S. Gypsum Cao.,
876 F.24 119, 123 (D.C.Cir.1989), and rejected
plainfiff's proposed interprewdion. The coum
explained:

Dr. Gardner concluded thar a serious asbestos dust

hazard existed in the plant. He discussed other

studies which proposed a2 maximum safe level of

'five million particles of free silica per cubic foot

aof air.” He distinguished silica duct from asbestos

dust, however, and coocluded thar this standard
was not necessarily applicable to asbestas dust.

Wesley seeks to qeat as 3 smoking gun the leger’s

observarion that '{t]here is no standard for safe

concenration of asbestos dust comparable 1o the
value just given for free silica dust.” In conrext,
however, this is simply a statement that, due to
the absence of enough research, 20 one could ye:
identify the safe level for occupational exposure.

Similarly, the lemer’'s discussion of an *577

asbestos dust study which found a 10% asbestosis

rate among workers exposed o five millien
particles per cubic foat of dust was of remate

relevance at best. While it suggests that U.S.

Gypsum was on-notice that the safe level for

oczupational exposure to asbestos dust on a full-

time basis was less thap five million particles per

cubic foot of air, it does almost nothing (o

establish Wesley's caamral  thesis—that  the

defendant was aware that asbestos-containing
ceiling tles, cnce installed, creatsd hazardous
conceztragons.

Page 3§
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Wesiey Taeological, supra, 876 F.22 at
(Expnasis suppiied.)

~
—

We are aware of e conmoversy couceraing the
alleged ammempts of the Saragac study sponsars, 3
group of asDestos Tanuficturers whicy ineiydad
U.S. Gypsum. w0 cooceal the suspecsed link (o
cancer reveaied by Dr. Gardner’s smdy. [t is mot
clear from e documents we have reviewed that
U.S. Gypsmm iknowingly participated im any
copspuracy 10 comesal the results by pressuring Dr.
Gardner or his successors W omit ay meztion of
cancer from the published reports of the study. This
distinguishes its posidon from thar of other asbestos
manufacaurers, such as Johns-Manville, with respec:
to which there is clear direct evidence of kzowing
participation in efforts to block publication of results
linking asbestos-exposure in animals to camesrT.
Moreover, the Peansylvania courts have found even
such knowing participation an insufficient basis for
impesing punitive damages. See: Martin, supra, ¢
and Angowd, supra, 812 S.W.2d xt 74649 (Effors
10 keep 2 medical advisor's “observarions and
evaluation confidential does aot show acual
knowledge of a health hazard to an individual
working as a insulaor,”) Cf Neal v. Carey
Canadian Mines, L:d., 548 F.Supp. 357, 263
(E.D.Pa.1982).

Plaindff has got pointed (0 any evidence that U.S.
Gypsum was directly or knowingly iavelved in
aempts 0 conceal Dr. Gardner's finding of a
suspected cascer link or to curtail publication of his
findings. The Lake Saranic experiments were
sponsored by a group of asbestos manufacturss
which included U.S. Gypsum. [FN15] Dr. Gardrer
was in cootact with officers of Johns-Manville and
Raybestos-Manhartan about his experimeats, and
such evideace, as well as attempts by the principals
of those campanies to suppress the study results, has
besnt the basis for an award of punitive damages
against them in 2 qumber of cases. Plaindff has not,
however, directed our ameation to agy evideacs
similarly linking U.S. Gypsum to efforts 1o concsal
the resulis or o pressure Dr. Gardoer or his
successors to limit publicadon of their findings.
Without such direct evidence, U.S. Gypsum canzot
be tarred with the same brush as Raybestos or Joans-
Manville,

FNIJ. W.R. Grice was 2ot one of the spoassors.
AL e dme e egperiments were conduced, i was
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agc igvalved @ e muung or processwg of
asbesws. [t did oac acquue  asbeswos-relzed
odusiries unal e [950°s.

Further, without the underpinnings of evidencs
establishing actual knowledge of the hazard asbestos
posed to those wha even indirec:ty came inro copract
with their products, plaindff’s evidence of alleged
artempts 0 conceal the Saranac Lake experimenrs, as
well as its alleged failure to use alternadves (o
asbestos has zo probative value. Such evidencs
alone does oot esmablish cuipable conduct.

U.S. Gypsum employee

The ather evideace on which plaintiff relies two
esmblish actual kmowledge og tie part of U.S.
Gypsum is evidence that in the [930°s a bookkesper
employed at one of its manufaemiring planes in
Jersey City, New Jersey conmacted asbestosis as a
result of bis employment. Plaintiff argues that chis
proves U.S. Gypsum knew that exposure to even
relatively moderate levels of asbestos posed a
significant health hazard. Such evidence does not
equate t0 knowledge that conszuction bystanders
were at risk.  As the court pointed ous in Angott,
supra, asbestos-plant workers were exposed to far
greater quantities of asbestos dust than the average
construction  worker, because their work
environments  differed. The mamufacoyring
processes generated ezormous *S78 quantities of
dust. Day-after-day, each workzer labored in the
same location and was expased ta the same,
exwemely dusty coaditions. Veadlation was
ofttimes non-existent during the early manufacturing
days. and the workasr had no reprieve fom the
repetitive  accumulagon  of  ashestos  dust.
Knowledge that workers laboring under such
conditions suffered from a cumulative exposure (o
asbestos camnor be equated with knowledge tha
construction workers, presumably laboring under
less disagresable condidons md less dusty
condidons [FN16] would suffer the same ill-effects
t0 the same degres. In Angowd, supra, the cowrt
commented:

FN1§, See. e.3.. Record Document No. 245, filed
December 11. 1991, referescing plaindff's exhibit
USG-i6 atp. 2.

. While therz was evidesce thar sawing of
asbestos preducts by insulators produced dust in
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varying degrses, degending on the type of
matenal and the size of the cur, thers was ag
evideace fo show war the exgosure of the plane
employess with asbesrosis was to the same degres
as the exposure of an insularor. There are many
products and eavironmenwal conditions that are
kmown to create 2 health hazard to individuals
exposed (0 2 given degres which do noc creare a
bazard 0 oge exposed to a lesser degres....
... [TThe facz thar workers ac the Philip Carey
plant exposed to high volumes of asbestos dust
within the manufacruring procsss conmacted
asbestosis does not show actual knowledge by
Philip Carey thar 2 health hazard existed Som the
exposure of an insulator, who did noc work in the
manufacmring process and within the confines of
its plant, but who worked with irs finished
products. The evidence did not establish that
Philip Carey had acomual kmowledge thar insulators
were exposed to 2 dangerous level of asbestos
fibers by use of their products or that Philip Carey
was put on gotice and consciously chose o ignore
information that showed its products were acaually
known to be harmful to insulators.
Angomi, supra, 812 S.W.2d at 747-748 (Emphasis
supplied.). See also: Martin, supra, 494 A.2d ar
1099 a. 15 (nodng the distinction betwesn articles
and research studying the risks associated with
mining and manufacruring raw asbestos and the risks
associated with inswalling or applying asbestos-
coptaining products), and Smith, supra, 564 A.2d a
212. Clearly, then, evidence taat U.S. Gypsum was
oun notce that 3 bookkeeper in ome of its
manufacruring plants contracted sbestosis does not
equate (o knowledge that comstructon bystanders,
such as Donald Sealover, were equally at risk.

Libby mine workers

Of all of the evidence which plaindff proffess
against W.R. Grace, that which brings her closest 10
proving actual knowledge of the hazard athestos
posed o constuction workers is proof thir the
workess who  experienced probiems  s.erw,
purportedly, exposed 0 only relatvely small
amounts of asbestos contained in the vermiculita.
Plaintiff argues thar this served as notice that evea
casual 'or indirect exposure to relagvely small
amounts of asbestos can cause sesious lung
problems. She conrsads thar this also distinguishes
this case from others decided by the Peansylvamia
courts in which the courts refused to equate leng-

il
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sanding ‘clowledgz of lung protiezs iz plant
workers with kowledge thar ashestos would have
an squally devasugng effect oo coasicdon
workers exposed 0 lesser quanfices and lower
conceammations. [FN17] Ses, e.z.. Neal v. Carey
Canadian Mines and Martin, supra. The conclusion
which plaindff sesks to draw from e problems
experienced by the Libby mine and plant workers
does pot follow. Kaowledge of their health
problems does tot equate under Pzansylvania law o
actual knowledge thac construction bystanders would
sutfer liks problems from exposure on construction
sites t0 asbestos-coptaining products. It sands to
reason that exposure during the mamufacturing
proczss and during mining, whea asbeswos-
containing *579 raw materials were being crushed,
sorted, and otherwise manipulated, would pose 2
greazer risk of more extensive exposure than would
the installarion of the manufarmured product. See.
eg. Angowi, supra, 812 S.W.2d ar 74649
("{Alrdcles from medical literamure reiating w the
‘'hazards of asbestos exposure in  industial
employment, and to the surrounding population.’
.... and warnings by a medical advisor of "possible
liability to persons other than employess’ does not
establish actual knowledge and it does not establish
that information was available to show that ...
[defendant’s] products were actually kmowm (o
constitute a beaith hazard to insulators.®) Further,
the reports upon which plaindiff relies indicate that
workers and miners were exposed to a large volume
of dust. For example, 2 1956 report from the
Montana Board of Health states: “dust vibrates
amost continuously off the rafters which have
become loaded and are condnuously loaded with
dust geaeraring from many sources.” (Record
Document No. 243, filed December 11, 1951 at p.
22, referencing W.R. Grace Exhibit 2). A leter
writen in 1961 by a2 Zonolite official expresses
similar concerus, suaring: “There is a relacdively
largs amount of asbestos dust present in our mill and
this is difficult to conmol.” (Record Document No.
248, filed December 11, 1991 at p. 23). Thus, even
though the dust workers were exposed to may have
contained ounly trace amounts of asbestos, the fart
thar it was gegserated continuously and allowed tw
accumulate day after day distinguishes their situarion
from that of coastructon workars, where one would
reasonably expect the volume of dust to be less,
Oncs instailation was completed installers =ove 0 2
aew location, so that one would assume that there is
oot the same opportunity for dust to accumulate day
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after day in ke same location and 23cdangsr the
deajtr of bysuanders. Cf Wammeek v. Calgrex
Corp.. 835 F.2d 818, 822 (11w Cir.1988) (punigve
damages award igaiest Nadoaal Gypsum uphe!d
based. inter alia o evidence thar Natonal Gypsum
was gware of hazards asbestos exposure posed 1w
miners, plant workers and others exposed high
cope=awragons of te dust and could be found g be
‘consciously indifferent® to the threar posed to
copsgruction workets by failing o a= on thar
information 0 protecs such workers from exposure).

FN17. (See: Record Docummens No. 248, filed
December L1, 1991 2t p. 17. Empbasis supplied.)

Post-1961-1962 evidence

(31 Plaindff's reliance oqn post-1961-1962
evidence is misplaced. Evideace that W.R. Grace
and U.S. Gypsum learned of the hazards of asbestos
somegime after Sealover's exposure is m no way
probarive of what tey acmally knew prior o
Sealover’s exposure. Although such evidencs isf
relevanr in some cases, depending upon the claims
riised, it is oot relevant w the issues before this
court. Cf. Rowan Counry Board of Educarion v.
U.S. Gypsum, 103 N.C.App. 288, 407 S.E.2d 860
(1991) (post-exposure evidence relevant to refme
defendant’s assertions thar asbestos ceiling tiles it
marksted were suitable for imsullarion n schools)
and Eagle-Picher [ndustries, Inc. v. Balbos, 84
Md.App. 10, 578 A.2d 228, 249-50 (1990) (post-
exposure evidence relevant to prove 2 duty o alert
plaindiff after exposure and avert passibility of him
worsezing his condidon by conmtimuing w smoke
cigarenes and/or to prompt the persons exposed to
seek Uearment eariier and thereby perhaps prolong
their lives).

Cases cited by plaindff

Plaingff urges the court o follow Ivins v. Cslotex
Corporaion, l1$ F.R.D. 159 (E.D.Pa1986), in
which Judge Newcomer found the Saranac
documents sufficieat to support a claim for punidve
damagss against Oweas-illinois and Owezs Coraing
Fiberglas. Ivins is inapposite, because the court did

‘not follow whar we now ¥now to be the

Peansvlvania sundard for imposing punitive
damages.  Although the court stated that liability
had bee= established under both Martdn acd the line
of cases wiicd pracaded it (cases whick did oot

il
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recuire the plaicsif 0 prove wcwual koowledge), (s
Solding was famed in terms of what the defendancs
sbould have or could have inferrd Som e Saracac
indings, oot ig terms of what they actually kmew
=S80 about the effect of asbestos on comsTuction
warkers. The court stated:
(Tihe Saranac documents could indicate thar
QOwens-lllinois and OCF had kmowiedge of the
. danger sometime berween 1948 and 1958. Second
. tesimony with respect to OCF's familiarity
with asbestos and the contemaplared publicadon of
the 'asbestos file’ may support the infereace thar
OCF was aware of the hazards of asbestos in
mining aud factory seaings. Such evidencs couid
also show thar OCF knew or should have mown
of such facts as would cause a reascnable persen
to realize the existencs of 2 serious danger. Sioce
plainriffs’ proofs may support the inference that
defendant OCF—long before it took ameliorative
action—(1) knew of the risks associated with
asbestos or (2) knew or shouid have knowm of
facts which would cause a reasonable person 0
realize that exposure to asbestos caused significant
health risks, it would be inappropriate to dismiss
plaintiff’s claim for punitive damages as 3 marer
of law.
Ivins, supra, 115 F.R.D. at 166.

City of Greegville v. W.R. Grace & Co., 827
F.2d 975, 981-83 (4th Cir.1987) is distinguishable
on irs facts. Tae Ciry of Greeaville, South Carclina
sued W.R. Grace to recover the cost of removing a
fireproofing procduct called Monokote from the
Greenville Cicy Hall.  The city was awarded
compensatory and punitive damages om its
pegligence and breach of warranry claims. On
appeal, the award was upheid by the Fourth Circuit
Court of Appeals. Uunlike the case before us, W.R.
Grace sold we asbestos-containing Monokote to
Greenville in 1971 to 1972, a1 a time whea it was
fully aware of the hazards associated with asbestos
products, knew that the asbestos-conuining
Monokote was not suitable for the purposes for
which it was sold because of its tendency cot to
batd to the surfaces to which it was applied, and,
acting in respoase to well-publicized concerns about
the health risks associated with asbestos exposure,
had developed ind was marketng commercially a
non-asbestos Monokote produc:.

Repeated punitive darnage awards
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Defendants raise several palicy reasons for 2ot
permirting puminve darzagss o this cise, whicl we
wil] address brielly. Defezdants cite: (1) the
compensatory acd punidve damage judgments
assessed against them in prior cases: (2) peading
asbestos claims: (FNI8] (3) the dire fnancial soajcs
of other asbesios manuracrursrs as reasons for
disallowing punifve damages in this case; and the
fact that plaintff has been fully compensarad for her
injuries. They argue under the circumstancss,
subjecting them o punitive damages would serve no
purpose and “unreasonably endanger fucrure litigany’
chances (10 recovery compensatory damagss® by
further draining defendanes’ limited fnanciaf
resources. If dheir corfers are further depieted by
large pumitive damage awards in cases such as this,
they argue, the injuries of fumire claims will go
uncompensated.  Other injured parties, having
equal right to receive full compensadon for their
losses, will recsive nothing. By allowing plaindffs
to proczed (o trial on the punitive damage issue,
defendants argue, the court would be sanctioning a
practice conmary to the interests of other injured © -
partes.

FN18. Unmld mumbers of asbeswos personal injury
actons have already been litigared o cooclusion
and sadsdcs indicate thar the sgeam of lifigadon is
far ffom waning. Cournt records indicate that
‘presentdy in the federal sysem neirly two pew
asbesws actioas are bemmg filed for every acton
terminated, and thas 2t the curreat rate, there will be
more than 48,000 actons pending m the federal
cowrss it te end of three years.” [n re: Asbesms
Producss Liabiliey Lidgadoa Ne. VI). 771 F.Swpo.
415, 418 J.P.M.L.I99!) (ciing Report of the
Judicial Coafersnce Ad Hoc Commizes oz
Asbesws Litgadon, 8 (1991)).

The Third Cireuit Cowrt of Appeals has
recognized the legitimacy of the concerns which
defendants raise. In In Re School Asbestos
Litigarion, 789 F.2d 996, 1003-04 (3d Cir.1986),
the court commezted on the inappropriateness of
punitive damages in mass tort liigation, stating:

[n the era when most tort suits were "one-against-

one’ contests, a singie act triggered 2 single

punishmeat. The increasingly ®581 prevaleat
"'mass tort situation, however, exposes a defeadant
to repetitious punishment for the same culpable
conduct. The parallels betwesa the assessmest of
exsmplary darages and 2 fice levied in criminal

WESITTAWN



763 F.Sugp. 563
(Cite as: 793 F.Supp. 369, *381)

ccurts have led t0 suggesdons ar e SSToeTes of
double jecpardy and =xcassive puaisimszt saould
Se invokad in e cvil fleld as well.... (Cluagoos
omiced )....
Similar conceras have prompted highly respected
judges w0 comment on e possibility dar the due
process clause might coatain some consurutiomal
limjrarion on the amounr of exewplary damages 0
_ be awarded. 'Unlimirad muitple punishment for
the same act determined in a succession of
individual lawsuits and bearing no reladon o te
defendants’ culpability or the acmual injuries
suffared by vicrims, would violus the semse of
*fundamental fairmess® tha s essenrai 0
constirudonal due process.” [n re Fedemal
Skywalk Cases, 680 F.2d 1175, 1188 (8
Cir.1982) (Heaney, J. dissenring). "Theve must,
therzfore, be some limit, either as a marter of
palicy or as a marter of due procass, to the amount
of times defeadants may be punished for a single
mansaction.” o re ‘Agent Orapge’ Product
Liability Litigadon, 100 F.R.D. 718, 728 (1983).
In addition to 1 possible federal constimrional
limiation, smte subsmnrve tort law could place
restraines on reperitive punitive damage awards....

Thus powerful arguments have besn made that, as
a maner of constinutional law or of substantive tort
law, the courts shoulder some responsibility for
preventing repeared awards of pumirive damages
for the same acts or series of acts.

... [TThe tens of thousands of personal injury suits
in which punitive damage verdicts have besn and
continue to be assessed .., are satisfied from the
same pool of assers to which the school districts
sow look. If a limit is ever placed on the total
punitive damages to be imposed on the asbestos
defendants, then that limit probably wowld apply
to all claims whether they arise in property
damage or personal injury suits.

.. [D]espite strong arguments favoring limitations
on punitive damages and the increasing number of
bankruptcies, the 'business as usual’ actitude still
prevails.... (Citations omired.)

Scyool Asbestos Litigation, supra, 785 F.2d at
1003-05 and 1007. Although the Third Circuit
recognized the seed for controls, it has not thus far
adopted 2 rule limiting the number of punidve
damage recoveries against a single defezdamt for a
single product or course of action. The United
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Saaras Supre=s Court has also ackzowledgad thar
mers are Fowtsenth Amezdment due procsss
conszaints on puditive damage awards.  Pasific
Munal Life lnseranes Co. v. Haslip, 459 U, 1.
111 5.C 1032, 113 L.Ed.24 1 (1991).

Defendants further argue thar allowing plaicrisf to
procesd ¥id der punitive damage claim would be
inconsistent with the order of the Judicial Panel on
Muid-Districc Liigation (the *Panel”) dated July
30, 1991 cousolidaring the pre-trial procsedings of
all federal personal injury and wrongful death
asbestos cases. [n i3 decision to consolidate, the
Panel made refereace 10 coocerns along these lices
expressed in the March 1991 report of e Judicial
Confereace Ad Hoc Commimes on  Asbestos
Litigation:

The ... five years [since 1985] have sesu ...

increased flings, larger backiogs, higher costs,

more banicuptcies and poorer prospects that
judgments—~if ever obained—can be collected.

The most objectomable aspects of asbestos
lifigation can be briefly sumnmarized ... exhaustion
of assets threarens and distorts the procsss; and
future claimants may lose aitogether.
In re:  Asbestos Products Liability Litigation (Ne.
VD), 771 F.Sapp. 415, 418-19 (J.P.M.L.1991)
(quoting Report of e Judicial Confereacs Ad Hoc
Commmirtee on Asbestos Lirigation, 1-3, 9 (1991)).

[4] *S82 Althouga the defendancs raise legitimate
counceras, this court is mot the proper forum for
redress. [FN19] If resictions are 1o be imposed on
the gumber of punidve damage awards which may
be assessed against a single defeadant for the same
product or course of acdon, they must be established
by the Peansylvania legislarure or °a higher judicial
authoricy”, but got by this court. Ses: Glasscock v.
Armsoag Cork Co., 946 F.2d 1085, 1096-97 (5th
Cir.1991) ("If there is w be further conmol of
repeated punitive damage awards, the soludos must
be found through lezislaton."); King v. Armstrong
World lndustries, [ne., 906 F.2d 1022, 1031-33
(5 Cir.1990), cez.  deaied, 500 U.S. 942, 111
S.CL 2236, 114 [.2d4.2d 478 (1991); McCleary v.
Armstong World Iodustries, nc., 913 F.2d 257,
260-61 (St Cir. 1990). Cf. Jurwin v. Amtorg
Trading Corp., 718 F.Supp. 1233, 1235
(D.N.1.1989) (*[Tinis court does not have te
power or e auttority to prohibit subsequest
[punitive damage] awards in  otter cowts

il
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Jotanthstandizg IS Opimon war SUCR suDseguent
iwards violare the due procsss gl of Ge
defendants aganst whom suca verdics are exrersd.
Uanl there is uniformicty either throcugh Supreme
Court decision or zarional legislation. dhis court is
powerless 0 fashion 2 remedy which will protes: e
due process rights of this defendant or oter
defendants similarly siquared. ®) and Gogol v. Johps-
Manville Sales Corp.. 595 F.Supp. 971, 975-76
(D.N.J.1984).

FN19. Commeamuors have recognized the
legirimacy of these concerns. dut have also urged 2
legislative soluton. See: Robert E. Scox, Jr.,
Punitive Damages: Consdmutomlirty, Elemears and
Defense—The Defense Perspectve, 387 PLI 425
(March 1, 1990). Commennrors have arged die
peed for 3 restriint on the aumber of punirive
damage awards at may be mmposed gn any ose
company for injuries arising from a2 single product
or lins of producs. See: Jack B. Weinseein aod
Edeen B. Hersherov, The Effect of Equiry on Mass
Tort Law, 1991 UILL Rev. 269 (1991).

ORDER

For the reasons stated in the accowpanying
memorandum, [T IS ORDERED THAT:

1. The motions {FN1] (Record Document No.
234, filed October 29, 1991 and Racord Document
Nos. 245 and 246, filed December 11, 1991) by
U.S. Gypsum t©0 bar plaintiffs from procesding with
their punitive damage claim and to exclude evidence
of punitive damages are granted.

FNI. Also cusunding are plaindff's modon for
delay damages; defendants’ motions for a pew ial
or j.3.0.v.; plainfffs modon m sever the case
against GAF; aod defendans’ modon © meat
Johns-Mazville as 3 semied defendant ind mold che
verdict. These motions will be addressed i 2
separate memoraadum aed order.

2. The modon (Record Document No. 238, filed
November 15, 1991) by W.R. Grace for summary
judgmenr onr plaintff's punitive damage claim is
graoted.

3. The parties having agread thar the court should
Teat we above motjons filed by W.R. Grace and-
U.S. Gypsum as motions for summary judgment on

Copr. © West 1998 No Claim to Orig. U.S. Govt. Works

pladiTs  puzidve damage clam,  summary
judgment is granred in defeacants’ favor oo thar
claim.

4, The Clerk is direced to defer satry of final
Judgmene yatil urdier order of court.

END OF DOCUMENT
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