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Ix THE'DISTRICT COURT OF Th&/h IITED STATES

FOR THE EASTERN DISTRIGT OF SOUTH CAROLINA |

. ae Guardian ad Litem | ' | E
. ORDER REMANDING CASZ _ ;
TQ GOURT. OF CO““og A

)
st J
Plaintiff, )
g PLEAS FOR FLORENCE
!
{
{
/

—-VS COUNTY.

Atlantic Coast line Railroad Company
and W. A. Fetner,

Defendants.

The plaintiff has made 2 motion to remand the above en-
titled case on the ground uha* the complaint states a jolnt and
several cause of action against the defendants and that there is

therefore no separsble ﬂontraversy a8 to the defendant Atlantic
Qoast Line RailTroad Company, The petition for removal does not
state any facts to show that the 3-*nder of the resident defendant
Fetner was shem or fraudulent. The sole guestion 1s whethex it
szppears Ifrom the face of the cowplaint that a separable contro-
versy 15 stated as to the non-resident defendant

The semplainz substantially =alleges that Fetnexr, thes
Toreman and agsnt of the defendant Atlantic Goast Line Railroad
soimany, directéd-—; a ;;11 ior, for whose injuries the sult
is brought, to 4o work which he was cbviously incapable of doing
without lajury %o himself., This is the gist of the cause of. ac-
Yion,
The Iirst position taken Ly the uef“nﬂnnu, tne Cuo
there is.a sepurceble controversy vpecause The Ze€gpon
Coast Line is fumplied as a zatier of law Iron €
¢f a princigpal for the mct of o servant, the: {
_ on that the Cosst Line porticipaied in anv other v
h 3 the act of its servant, Feitner, and tnaﬁ the respon
of ﬂe:endant Fetner is for his own act. The precise gu eqt on
was certified to the Supreme Court by the Circult Court of Aappeals
in the case of alabaue Iouthern Ry. v. Thompson, 300 U, S. 2133 and
an*wcrsa adversely %to vhe contention of the Coast Line in this case.

The next pOoiinn of the defendant- Coast Line is that the

“act of Fetner, i1ts co-defendant, was a mexre nonfeasance, for which
Fatner is not liable and that foevefove no cauge of ac tﬂon is stated
against Fetner, It is not necessary to discuss at any length the R

stknctlon between nmisfeasBance and nonfegsance zad the liability
a servant for a mere act of nonfeasance in faili ng 40 perform a du
he owes to the iaster and not to a third perscn, who may be injured
»y such faillure. In this case the allegntlon is that Fetner, the
vesident defendant, ordered the plaintiff io do werk which it was
cbviously ian~eroua for him to do, censidering his youth and physi- Sl
cal aclllty I do not think that this is a mere ncnfeasance., It e
is & direct positive act that is charged, DBut aside from this, the
guestion ig really not whether o cause of action is stated “baﬁu%t
Fetner, but whether there is a controversy which is wepdrab1~ C
joint and several, If no cause of action is stated against éhe
resident defendant, that would be very persuasive as tending to
show that the joinder was sham and f*audulent but not aecessarily
50, LlﬁlﬁtlfﬂSIIQQLeﬂt¢V honestl 1y believe +hey have = C»nse'of~qc_
tion and the Courts upon deémurrer or obtherwise hold they have no.
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Fidn,

even tho 1t is flnally held that ‘no cause’ of”action exists, Here the
plaintiff has chosen to:iallege: that he has a- joint and several cause
of action: against the. twordefendants., It may.be. that the State Cour
will hold that there is no cause of action: against either or nay hold
uh&ﬁ there. is,a cause of action against the Coast Line and not againat
the defendant Fetner, "But the ‘decisions in this. State show that the
p;a*nti;f at least has some ground to believe that the State Court
would hold the defendant Fetner liable even for acis of nonfeasance,
See Ellis vs, Southern Ry. Co., 72 8. C., 485. Carter v. A.C.L. RR.
Co., 84 8. C., uie_ gee also Note, 20 A.L.R., pp. 97--174, where the
whole subject of the 1lab111ty of servant to third persons, misfeance,
nonfeasance, etc,, is fully discussed and the variocus cases cited,

It is not necessary in this ¢ fo nis Court to decide
ether there is a cause of acilon stated against the resident defend-
=at or not., If it was clear that no cause of action at all was stated
288 aiast the res ideﬁv defendant, and there was no reasonable basis upon

chn olalnolff "oald res» a belief that he haa a cause of action
saiast such resident defendant, then ithis Court would be justified in
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bucn anpalpable case ﬁq nolaing "$hat suea joincder was frzudulent and
ghasin and could ve for no other purpose than to »revent z removal., Bul
in the present state of {the decisions of the fupreme Court of South
Jarclina and in view of the law as announced @f various States (whic
are referrea to in Ecie, i, “.R., nuu“u,, tais Court cann04 say.that
the contention that Fetner is liable is g;lgabl; withou foundaﬁion.
This whole subject wes very reécently considered by thls Court and the
various decliaslons revie wﬂd in the case ol Lynes v, Standard 0il Co.,
2% , 300 Fed, 812, In accordance with ine views announced in that |
ol:% and for vhe reasons set forith hereln, I am of opinion that there
is talag vefore e 5"ff;ﬁlcnﬁ to show that the joinder of Feiner
was sham or frazudalesnt, and the plaintiffls alleged cguse of action
is jolnt and severgl, and there ls thersfore no separable controversy,
It is therefore
CGRDERED; that the above entitlad case barand the
szxe is hereby remanded to the fourt of Common Fleas for the County
22 Florence,
(5} BRWEST ¥. CCCHRAH,
U.8.L0IBTRICT JUDGE,
Charleston, S, C,,
Octokver 4, 13934,
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