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' How Labeling Léggglation'Affects the Paint Industry

: Labeling legislation is an anomaly. It appears as simple as
ABC, It is really as complex in its application and effect as the
formulation for a hydrogen boub, It can affect a careless manufac turer
or distributor With destructaon as far«reaching as an. atomic bomb,

Labeling laws and regulatlons are by no means simple matters
requiring observance at the risk of fines or seizures of misbranded
products° ‘Carelessly labeled products can produce fines and may
result in seizures by the enforcement authorities, but when there has

“been careless labeling, the result can also be a court trial with
verdicts “cainst the manufacturer or distributor, or both, well up in

the six figure catpgory.i This is nct idle talk, this is fact. In the

‘neighboring State of Fiorida in 1958, the widow of the purchaser and

user of a gallon of carbon tet“achloride coilected one hundred sixty
thousand’ doilars because of nevligent labellng undexr the Florida law,
The turning point in that case was that the judge at the trial court
refused to decide as a matter of law that there was not a sufficient
showing of negligence and allowed the case to go to the jury to
determine . fazctually whether there was neblzgence by the manuxactu

or contrlbutcry negdlg@nce by the user,

In rullng cn the appeal in this case (Tampa Drag Co, v, Wait,
decxded May 7, 1658) the Flerida Supreme Court iaid down the foilowzng
strict ru‘e for 1abe11ng.. v

"ImpllClt in the duty to warn is the duty to warn with
a2 degree of intensity that would cause a reasonablie wmza
- to exercise for nis own safety the caution commensurate
»vWIth the. potent1a1 danger "

There is a common law liability xmposed upon every manufacturer

and- upon esach distributor who is dealing with a product that may have

some latent or hidden hazard adequately to warn those whe buy the
procuct of the extent of that nazara and to direct the proper use of
it, with cautions sufficient to enable a reasonable &nd prudent man to
avoid any use that might harm the user; yet as a practical, everyday
matter of fact, tbere is a question ds'yo hew many peoplie who buy
materials with labsls plainly on them adequately zrd clearly directing
the use of them (as courts require) pay any attention whatever to thke
warnings or dlrnctiens, or even read the same, Tioose wiho have been
dealing with hazardous houschold product laws frequently recall a
popular anecdote derived from a cartoon showing a man looking into a
medicine cabinet with his wife. talk ng to him and giving him a
precautiorary warning. . . ‘




;2_

"how, be careful " ghe warns, "The vltamlns‘are'ln'the deodorant
jar, the cough syrup is in the old sudsy ammonia bottle, and the,

.gasplrins are 1n the bo&t&c ma“aed pu1891 W

What good: are _abels in that house? Yet to some exton this is.

;what is happehlng in many of our househo;ds.

 The fact that people do not pay too much attention to labels does

{not charge the ‘burden: the. common law places upon those who manufzcture,
‘sell, loan origive. away an article whica is potentlally harmful to
users of any- peril or haaard involived lﬁ its use,- .

Before dlscuss1ng the effect of labeling leglslaulon on palnt

'manufacturers, dealers and distributors, let us take a quick bird's

eye view at the type of: labellng 1ug1slat10n which is in effect
throughout ‘the country todaJ. :

There are eﬂsentially two typea of legisl¢t10n - precautlonar?
labeling laws and formula labeling laws. The distinction between the

"two is that precautionary labels are designed to protect usars from
“harm through improper use of products, while formula labels are

designed ‘to protect: reta:l purchasers against fraud and deceit with
respect to the qualxty and nature of the product,

To p*event fvaua, formula lzbeling requires a statement cf

‘ingredients of a p*oauct to be placed on the label, The puvchaser
-then knows What he is buying, He can compare any pariicular can of

paint with any other as to contents, The ingrealent gtatemen+ is
fautual not a general, "puffing'" statement,

Eleven states now require formula labplvna of products handled
by paint distributors and dealers, These states are Alabama, iowa,

: Minrnescta, Mississippi, mgntdna Nebraska, North Dakota, South Dakota,

Vermont, Virginia and Wyoming Generally, the formuia labeling
legls;atlon, since its Objebt is to prutect retail purchasers, exempts

“industrial transavtlons from its coverage. This is logical and
~practical., The industrial user, buying in large quantities and
~freqeently by sp601;10at10n, pretty well knows what is in the product

that he is purchasing. If labeling is required as a safety neasure
by the Department of Labor of the particular state involved, that is

~a matter which can be taken care of after the shipuent reachés the

receiving room of the plant or through spe01a1 provmsxons in the
purchase order,

Precautlonary labels, which are designed to acquaint users with
hazards existing in the use of products, are divided irto two large
subdivisions as far as our industry is concerned, There is one group

" of laws that is dlvecbed toward precautvonary labeling of paint and

paint products. There is another group of laws which cover paints
and paint products as well as many other chemical and pharmaceutical

“items. We will ¢all the first category paint labeling legisla*ion,

and the second, hazardsu: househo d pr odacts legislati on.
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States wath laws on ua?ardous suostances are. Ca1itornia, Colorado,

“-ZHawalz, Illinois, Indlanz, Xaunsas, Massachusetlis, New Jersey, New York,

- Ohio, Oregon, Tex as and Vermcnt. These hazardous products laws relate
generally ito retail sales ¢na ¢o not seex to brlng under their juris-
dictlon 1ndus£r1ax trausactions whi :ch do not involve a marAet;ng of the
vnroduct as such to 1nd',1dua1 memoe*s of the pUb&iCej‘ ’

, The fo owzfg sta*es have ‘abeling statatea limlted to paznt
‘products as“suca.- A;auama, Cali Zornia, Georg;a, IllanlS, Iowa,
Kansas, Massac ’nﬁlnneSOua, M1551eqippa Nebraska, -North Dakota,
‘tho, Pennsylvan*“; Suwth Dakotd, Velmonu, Virginia and Wyomlng.

In manv of tne states ‘there are both hazardous hcnsohold products
laws and ﬂegulatlons as-well as paint ialeiing laws. In somne 1nstances
this ove‘Tep s taken care' of by exzcluding paints - from hazardous .
house® olu\prouuut acts where bpec&al provisioms have been made For T
ﬁdinaa :

The cztlev of New York, Buffalo and Baxtimore have special
municipal crdinances relati ng to paint. The Fire Depavimeant in New
YOT& has ene set of regulations to preoiect against the hazards of
Tlammability and combustibility, while in the same city ithe Health
Eapartmen» ‘has cother ~egu1ations to protert the healta ¢ its 01t‘zens
from harmfel 1nwredxen o) in paint ' :

The Interstate Commerce Commission prescribes iabeling reguire-
‘ments for flammuzble liguids or solids which cover paints and paint
products w1th ‘Lash+ymlnts of’ 8@“& or lower, ‘The came regulations
provide specific methods of packing and contain specif ications of
contalnera, with special »rules for those iiquids with a flash point
under: 20° f e o ' C s

" Labeling 1e gi’lation can do the greatest harm to our iadustry and
to our distributors by a lack 94 uniformity in' the warnings provided,
Imag1ne the confusion if each of the 50 states and possitly each of 100
cities would avail tne&se;ves of tieir right to prescribe tnnir own
warnings and warning legends for hazardous productsc If they should

define hazar dous products as each sees fit, some 1nu+ud*ng thinners and

_others excluding. thinners, with different "abels for each, we could:

~ Have.a grand and glorious nodgevpodge 'of variegated laws and a perfect

- chaos of ‘prescribed labels, so that for a manufacturer sending out
“products to 20 states would need 20 differsnt labels. Ve can thank

"'PrOV1dence that this worst aspect of the exercise of the rights of

legls*atlve bcdle in states and municipalities has not been so
exerciaoj : : E N :

, The Manufacturing Chemists Asvocia ion, the Chemlcal Specialities
Manufacturers Association, and the Naticnal Paint, Varnish and Lacquer
Association for yesrs have been fighting for mniformity in labeling.-
If we can obtain legls‘atLon thrOLghcut the country which will permit
one label for each hzmardous class of produc cs to mee+ the requ:?ements
of all statesg we will haVb reached Utopia, .

Strange as. it sesms,; we are not too far off from thiu desirable

state., 1In 1954, our Asscciation ddepted recommendations for labels
witich also embraced the hazurds of flammability and combust;b‘llty
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where there was no haraTul ingredient, You are probably all femiliar
with these recommended: Aanelsu Bec use of rerent advances in labe¢1ng
1eg151a~10n in wvarious states, and because of the. deS¢r901;1ty of

:'addxblonal Warnlnvs, our Legislative Commitaee met- this year and

recommended to the mxecut Ve Committee of our Association a new,
: " of lsbels: ch do not. depart too much from the existing
ut W ;ﬁh”ﬂﬁd tﬁe warnlng "Keep out of r ach of
and ¢ i ,the redﬁ&rement‘vto use

;abe‘ whlch Wi*l
ty w;ll not

Now, ;et's get back to ‘the subject of this talx.v If we can secure
iabeling leglm;atlon which is a prac ticai;‘common-spnae nature and
which, above 21ll, is standard and uniform, the effect of labeling
leclqﬁatl 1 on our 1ndu5ary will be beneficial rather than d;gruptlve.

The Fede*a} Lovevnmezu',a even now considering legislation for

hazardou“ Products in interstate commerce which is in line with the
hazardous fougehold pr@aucc laws that have been udopied in the states
@bove *1s,eca Since the hazardous nousencid producis laws touck paint

' oniv incidentally, but make unnecessary speciaiized paint labeling

legxslat&onq the leazd in this. matier is beirg . taken by the Manu-

:fanﬁuring‘ﬂnemzdts Assoc&a tion and the Chemical Specialties Manu-
,facuurevs Assoc;aulon, he Magru son Biil on hazardous household

products  (S-1283) will not requl 2 any changes in labellng that
currentlv arev“equired under virit ually alh otne% slm Ar state 1&WS.

One very beneffc ial Key clauce in moct curyrent leg giatian is the

‘one that permits alternate waraings equivalent in mean1ng to the

o”d*nc of labe*s set out in »he law,

Now, permlt ne to say a few vords about ‘the peq@ral work done by
our Asgsociation on labels tnrough the past years, locking toward the
protection of our members and the distributors of pzint products. The
development and promu;gaclon of the 1854 precautionarj labels marked a
step toward. uanormvﬁy in label lng vhich canaot be over-emphasized,

There was criticism, and. there is still crit cism, from individuals
‘who have pwrticalar probLems concerning the ez tent to which ouvr
assoeciation went in observing what was believed to be a duty to the
;puhllc in providing and recommerding to our nmember manufacturers labels

of authority and integrity for procducts of known hazard with respect to

TR )

- ingredients, flamm“01£1+v or COmbuatlﬂailty. I have Deen amazed at

thp ‘courage and forcsight evidanced by the records of our asscciation -
during the administration of our late sawented president, Ernest Trigg,
as V°Tl as during the adminisiration of President Battley. A&s probleus
involving labekzng came up, a strong and f;rm stand. has been taken for

warnings which would protect tne pubiie, In doing this the association

was also protecting the product llab;lztv of its own members.'
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This does pot mean thai over-labeling is desirable, It can be .
worse  than uhue¢~*abe-_nbv ‘If a manufaciurer overstiates the perils
inherent in his nrodu-»s, he ¢g estopped from denying their fuil
Vall&ltya'fWhG is ‘ever calbed nto court on a nevllcerce case . involvzng
v ‘or d&ma8c~a‘ ?15 OWn- s»afemen s, even 1t not tfue, will

‘ ; rial, Heaposs;blv couﬁd escane any dawages if

ing is anomalous in that it looks simple while it
The aspects of over-iabeling and under-labeling
e&atlon. . There is, however, still another very
\ovt 1mpo tant, consideration for manufacturers or
¢l to their labeling. That is the public

« One can well over-label z product so as to ..
: rom it, This is meither right nor proper. It
'Iﬁmuémonst"ates the nppd for a Ca“ele‘pre zsion‘in

I‘sa*u tna laae
is e treme*v ccmﬁlef

,ua vet doé not tnrough +a tiess . and inj ud lcus wordlng make
a.: nos~*b1e buyer arop-‘he can like z hot potato when he is re«ding the
labe; in i’ rebaal store, :

En 1&0911?%,}&5 in all other matiers W1+h whlch yn are ccncerned

- our aS¢cc1atzon is ready and anxious to receive any inguiries and
‘SﬂggeSulﬂns from the field and to provide the best advice it has on any

problem. Ve welcome all cops tructive criticism and this is true not
only for cur p?&Slaent and the staff in. Washlng+on, bua for the peolicy

making groun in oar 255 atlon, the Executive Committ Let me give

you. an iilustrat: on c; wnat happened during the last yea‘ on labeling,
in Jaﬁuary lgﬁg waen’ we were worr-ed about the State of New Jersey
gc%nﬂ to | Hauremes w1th respect to a paint labeling iawv, we prepared and

our Execu iveuComml tee. approved 'a mocdel state paint labeling act, We

presented our: ‘data to the Executive Committee, There was one d;qsenthg
raport‘wh;cn focusea aﬁ tention sharpily upon one issue: Should we as .a.
qtter of poli c, proceed thh a law solely and wholly directed to the
paint ind ,ury,,or saou;d we support ‘reasonable legislation for
hazardousunauSeho1a produets whlcn only incicentally cover: ‘the paint
industry? | At that tlme it was aec_ded to proceed w1th the model state

»paint“labe‘ing law as| our first line of defemse in state legislatures
~ where’ unde irable *evls*auion affecting our indusiry had been intro-

duped Thé mihorlty report was considered but éxsregardea, ‘After abou"
six monthS"haa ‘passed, however, those who had continued to think about

. the minoritv report a$k1ng preference for the hazardous product legis~
- Iation cna ged their v;ews. They r@commenﬁed ‘to our Executive ..
-~ Committee’ that the hazardouq product legislation become the first lxne‘

of. dafense\agaln t inaauluab e state legisla+ion, resnrv1n$ the mogel
state palnﬁ labelvng law.as a sehoad iine of defense, Our Executive '
Committee looked into all of the po~n+s ‘debated the issue, and adopted
the view whzch”was-dt first expreesed on1y by a single member cf ?ie :

N Leglslatzve Commlttee.

+
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=  There is a respounse in our sssociation to the reguirements of a
G dynamlc, rather than a static, industry. Our asscciation accardlncly
L .always we¢comes the v‘ews oF akl becaUﬂe the“e iv so much new that

of the prub_ems ) : i
attenslon w1th Wthh you all 1lstened to thzs ualk,
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