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New York 20

March 9, 1950

Dr. Willard Machle
3809 U47th Street N.W.
Washington 16, D. C.

My dear Dr. Machle:

I know you will be interested to know thatP claim as made
was disallowed by the Referee, on the merits. For yo convenience and infor-

* mation, I em enclosing a copy of the memorandum decision prepared by the
Referes.

While I have been of the opinion for some time, it is gratifying to
have it appear, as a matter of record, that you are "one of the nation's
leading experts in the field of lead poisoning" (p. 6). ZEvidently the Referee
was Guly impressed by your qualifications, which he recited were "amply demon-
strated by the record". It is somewhat interesting to note that the Referee
appears to have made no reference whatsoever to the urinary test which you
made, and emphasized by claiment's attorneys.

While we can expect an appeal to the Board, we feel that the
thorough memorandum by the Referee should be of material assistence. Needless
to add, your assistance in this matter has been invaluable and I assure you
that we appreciate your valued cooperation. At your early convenience I shall
welcome the bemefit of your comments and suggestions concerning the enclosed
memorandum.

Very truly yours,

Philip M. Payne, c”\JUK“Jgi\
Attorney. .

Attachment *

: . KE 0004663

T 71973



corY ,
All Parties Albany -

Referee T. J. Doughty February 23, 1950
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Claimant vs. Shell 01l Company,
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MEMCORANDOM CF DECISION

This is a clalm made for dissbillity alleged to be due to
lead poisoning. Ve are not here concernsd with the guestion of
whether this is an occupational disease, since lead poisoning or
its sequelae 18 by statuto so classifled. Ve sre not concerned with
the questions whether claiment was exposed to leed in such amounts
as to constitute an industrially hazardous exposure, end vhether
he does have lead poisoning. The two problems are so closely inter-
dependent that they must be considered together,

: The claim as originally made wes for & somewhat indefinite
condition which -described as "strained heart muscles and
stomach trouble resulting from overwork,"” so stated in a letter
from Miller to his employer dated November 18, 1943. This letter
wag the firat written notice of the claim to be glven to the employer,
thet is, that e claim was being made under the provisions of the
Vorkmen's Compensation Law. The notice of claim came to the employer
more then ons year after the claiment had ceased working for the )
smployer. The first issue raised by the employer was the failure to
glve notice of claim to the employer, and it was raised at the hearing
held on July 31, 194k, vwhich was the firat hearing at which all
parties were: present or representod and at which the claimant testified.
The émployer did not specifically raise the issue of failure of the
claimant to-file his claim with the Induetrisl Commissioner within
one year as provided by Sec. 28 as it then stood. The language ss
used by the employer was “"the Shell 0il Company appears here
specislly to raise the question, that of propriety, and they say that
they received no notice of accident, we further did not receive within
one year's period of time any notice of accident or any notice of
cleim based on eny circumstances whatsoever” (minutes 7-31-hk,
page 1.) The Referee roserved declsion on that issue until after
the claiment's testimony had teen taken. The next hearing was hsld
on February 16, 1945. ' '

KE 0004664

N "4 2w



711 Parties
Tage=2=

In the meantime, 24 been examined by two specialists,
or. Ferguscn and In, Holcomb, He was at this point under the
care of Ir. J. W. Blakely. At this hearing it was demonstrated
that had stopped work on September 28, 1942 and had not since
“sen oyed by Shell. He had £1lled = szeries of claims for
senefits under an "income protection” insurance policy, a group
Insurance policy carriod by the employer with Travelers Insurance
Company for the benefit of its employees. In applyling for such
benefits it wae nscessary to state the nsturs of the illness claimed
o be @1sadling, and in corder to qualify for the benefits it was
z1lso necessery to show that the disabllity claimed did not arise out
af an accident or sn cccupatlonal diseaae coming undexr the provisions
2>f the Workmen's Compenseation Law, Trom this it appesrs that the
**x:loyer hed scme knowledge, within a fow days after the discontinuance
loyment, that he was claiming to be disabled, even
*‘:mueh it does not eppesr effirmatively ihat there wes any claim being
nade that the disebility allegedly was due to an occupational disease.
Tadeed, from the variety of the several illnesces listei bi-
and his attemding physiclans 1t would seem thet even did not
ruve sufficient kmowledge upon which he cculd have made a compensation
2lainm. . Put the claimantts fallure to give written notice did not
as fer as I can Getermine from all the facts and circumstances,
result in sufficient prejudice to the employer to Justify a disallcwance
«f the claim on that ground. At the same heering Fsb. 16, 1545
claimant was exsmined by Ir. E. H. FPerlzot, o State Medical Exeminer,
o in concluding his report, suggested a "follow-up as to poseidle
chronis poisoning due to either tetraethyl lead or other chemical
vompounds.” Up:to this point nome of the attending rhysicians hed
suggested such & posaibllity.» Ir. Blskely who testified on the
ebmary 16, 19 earing ﬁato»-had.v-" ‘euggeatee. no such diagnesis.
+ollovmg this hearing, 'hha cla:mnt wes permtted to smend his
cleim Form C-3 to be a claim for occupational dicemse due to
lzad poisoning, and the matter proceeded and all subsequent proof
was directed to .the issue of vhether Qe diszbility is dus
+3 chronic lead pozso:u.ng or petyoleum poisoning, claimed to be
an cccupationsl disesse contracted in the course of his eanplo,vment
n8 A t.ruck ériver-sa}.eamn for Bhell 041 Cmnpany
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cn May 10, 19438 in the course of a hearing, the Referee
. made an interlocutory decision excusing the late notice to the

amployer.
The claimant's work 2s & tank truck driver included dnily

* . £411ing of his tank truck. To do this it was neceseary to open

Y 8 £illing nole in the top of the truck, insert a spout aad then
waich the marker inside the tank to see that it was filled to
the proper capecity. This cauasd o be in & position above
the opening vhere he would breathe gaacline fumes. He also had
to deliver the gesoline to ztatlon customers and in deoing this he
gpilled 1liquid gasoline on his hands and clothing., He alsmo goi
zosoline on his hands and clethea in working arownd the storsgs
yard helping to vnlosd gascline by pipeline from berges to the
o...erage tonks. His case rests upon the asgertlon that this gasoline,
end the fwzes from it, contained lead, derived from the tetraethyl
lead mized with the gsscline; that he inhaled Tumes contalning lesd
and absorbed lead from the liguid gasolins in excessive quantities.

Ir. Blakely testified, on s second eppearance on Sept. 16,
igh&, that he thought the claimant had lead poisoning because ho
w83 exgaaed to cxcessive quantities of lead in his cooupation. AD
the Pirat hearing st whick this Doctor teagtified he had no such
cpinion. This doctor had no experience to lesd polscning and based
his conclusion on the assumption that clasimsnt was contacting lead.
The chief medical wilneas for the claiment was Dr. J. S. Tsylor, a
pathologist, He concluded thet Qwes suffering from lead
poisoning, and based that conclusion on several sssumptions, One
was that because of a blood test taken on June 3, 1046, he felt that
Miller had been expesed to "excessive emounts of lead in the past,
or et the time the blood test was taken" (minutes 4-23-33 P, 22).
He assumed that the blood test showed abnormal quantity of leed. A4s
© %o the asswption that cleiment was exposed to exceszive amownts of

. : . lead. in the past, 4t is not supported by the proved facts.
R testified that vhen loading aml unload.ing msoline he had breathed
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gasoline vapors in great guantities. The teatimony, both his and

thet of witnesces produced by the employer, showe that the

claimant wvas exposed to gmssoline vapors from loading the truck for

only a few minutes at a time, and then for but three to four timses
during the whole working day. (mimutes 5 16 48 p. 34) Some of the
time the trucks were lcaded by & yerd men and claimsnt would not be
pregent. (minutes 5 16 48 p. 34 ££.). The employer produced a

great deal of evidence besed on scientifically controlled tests of

the fumes rising from tank of trucks openings in the filling process.
Theae teoste showed that of sll of the component parts of hightest

or ethyl gesoline, the tetrascthyl lead was the last part to go off

by evaporation, and theat a test of the air et a point as close as two
inches above the center of the tank opening contained five "gammm" of
lead por cubic foot. Samples of air taken with the end of the sampling
tube faotened to the collar of & {ruck loader's coat showsd thrse

Zemma of lead per cubic foot. A geama is the smallest wnit of
scientiflc measurement and it represents cne three hundred millionth

of an ouwace. (minutes 5 27 49 p. 17) Another witness characterized
the guantity of lead occurring in gesolins fumss as being "lead fumes,
if any, in very minute traces". (minutes 5 27 49 p. 17) So that if ve
accept this scientifically prepared date, we must necessarily conclude
that there is no factuel basis for the asswsption thet Miller, during
his employment, was exposed to excessive amounts of lead in the fumes
or vapors to \rhich he was exposed in tha loading and delivering processes.

Dr. Taylor slso assumed that.m have absorbed lead in
excessive quantities from having spilled gamoline on his clothing
and hands, and from eating his food with unwashed hands after gsiting
gesoline on them. (minutes I 23 48 P 96) We turn to
testimony and £ind that he himeelf minfmized the ocourrence of this
type of exposure, stating that it happened "very seldom” (minutes
5 16 48 p. 8,9) "once in a great while," (minutes 5 6 48 p. 8) "once
in a while, a little bit" (minutes 5-6-48 p. 8 & ¥.)
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"once in & great while"”, (minutes 5 6 48 p. 3) "once ina while, a
little bit" {minutes 5-6-48 p. 52.). Thise was with reference to
gotting gasoline on hls hands. Getting gasoline on his clothes was
also dsscribed as "an unusual occurrence {minutes 5 6 48 p. »5)

and only once in 1y40 :or 1941 he got his clothes sosked by an over-
flow soc that he had to change (minutes 5 6 48 p. 55) He vore gloves

in the winter, lots of times they would be sosked (minutes 5-6-43 p. 54)
he let his hands dry, they would dry very guickly (minutes 5 € 48 pp

3, 56) He always washed his bands before eating, (minutes 5 6 438 p. 55)
We cannot conclude or ascume from thia evidence thet was exposed
to oxcessive quantities of lzad in the manner suggested by Dr. Teylor's
‘conclusion. | ‘

The other half of Dr. Taylor's conclusion above referred to is that

E-1:ct have been exposed to exceesive smounts of lead “at the time

the blood test was teken". If this he correct, then there was an
expogure to lead cccurring at least thres years after the gnd of his
employment with Shell, since the blood test referred to was made 1in
Sune 1546,

If we are to indulge in apsumptions rather than facts to support this
claim, one of these zssumpticms by Dr. Taylor can be Just as good as
the other. If we are to weigh them sgainst the sclentifically es-
tablished facts, then the first of these amssumptions 1s demonstrated
as unfounded in fact, the other part not proved or dlsproved, but
certainly not favorable to the clalimant‘'s casge.- :

In his opinion Dr. Taylor alsc relied strongly upon his dlagnosis
of & paralyzed diaphrvagm. He argued that because -exhibited-
symptoms which he interpreted as a paralysis of the diaphragm, and
because a paralyzed dlaphraga could be caused by lesd palsy, Miller
must bave had lead poiscning. I camnot follow this theory. It is
circuitous, saying, in effect, he has lead polsoning because he has a
varalyzed diaphragm because he has lesd poisoning.” Dr. Taylor coulé&
not support the paralyced disphragm diagnosis indspendently. Ee conceded
that upon the fluworoscope examination he could not actually see the
diaphragm as paralyzed {minutes & 23 48 p 88), he merely concluded that
it might be paralyzed because 1t did not eppsar to functicn. He stated
that it was in & normal position (minutes & 23 48 p. 62) practically

motionless (minutes 4 23 48 p. 82) but that ancther physicisn had
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sgen 1t in partiel mobility at about the same date (minutes & 23 48

e 59) Now either the diaphrapm was paralyzed or it was not, and I

soe no positive statement by this expert that it was. It zeoms to me
that the claimant hes failed to prove by any reasonably established
facts that he was exposed to lead in amounts aufficlent to constitute
any hazardous exposure or that his illness has hesn correctly diazgnosed
as lsad poisoning or its sequales.

On the other hand, the employer has adduced a substantial weight
of scientifically proven evidence showing that this claimant's
occupetion did not create a hazardous exposure 6 lsad. It has been
shown that the tetrasthyl lead in gasoline fumes is infinitesimal in’
quantity. It has been shown that tetreethyl lead in gneoline can be
dapgerous only when absorbed in dense fumes in enclosed places, that
mild outdoor exposure creates only temporary symptoms that wear off
without any lagting effect. Cleiment ves sxsumined by Dr. Willard Machle,
one of the nation's leading eoxperts in the fleld of lead poisoning whose
sualifications are amply demonstrated by the record. Dr. Hachle
testified thet cla d4id not have lead polsoning, that the blood
teat phowed that* blocd wasg normal (minutes 10 27 49)
showed no stippling (minutes 10 27 49 p. 45, 46); that the absencs of
stiopling was of great significance and made it imperative tc look for
a different diagnosis that lead polsoning(minutes 10 27 49 p. 40, 41)
that the blood test showed no concentration of lsad (minutes 10 27 49
P. 43) He also testified that he found no parelysis of the diaphragm
(minutes 10 27 49 p 49, 50) and thet in all his experience he never
saw a leed poisoning patient have a paralyzed diaphrapgm (minutes
10 29 49 p. 50). It was his opinion that vas suffering from
myocardial diseasce and pulmonary emphysema (minutes 10 27 49 p. 43).

Claimant wes also examined in the courss of the proceedings by
Dr. R. T. Lapidus, an internist designated Dy the Board as an
impartial specialist, Dr. lapidus filed a report stating that the
claimant did not have lead polsoning, that he d4id Lave evidenue of car-
diec disease dus to coronary sclercsis. He was not called to testify
by either side. Dr. C. T. Grahum- Rogery then acting as head of the
Bureau of Industrial Hygiene stated in & written report that thers was
no hazerd from lead polsoning in the ordinary handling of ethyl
gasoline. Nor are we left without a differential diagnosis sufficient
to account for the claimant's disability.
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He wes oxamined carefully and repeatsdly by ccmpetent gqualified experts.
Dr. A. $. Ferguscn, an internist, dizgnosed the claimant's illnesa to be
not lead poiscaing, but chronie sclercsis, with definite evidence of &
previous coronary occlusion and amarked pulmonary insufflclency due to
long sténding and progressive fibroels chenges in both lungs. Dr. Fergusca
wag a consultant te" former attending physician, Dr. Capwoski and
later to Dr. 3lakley, before this claim was made, and had cobserved the cese
for several yoara. His diagnosies was supported by slectrocerdiagraph
studies, loboratory test, and claimsnt's previous medical history. It was
confirmed by the opinion of Dr. Lapidus. {minutes 10 27 28 1949).

Dr. ¥. ¥. Holcomb, 2 well quidlified and experienced speciallist in disease
of the cheat and lungs was also a “censulisnt for one or more of the claim-
2nt's attending physicians., He alaso had ths adventages of having been
familiar with ciaimenit's case for several years. He had acceas to hospital
records of Miller's previous illmssses, including laboratory studies, bloocd
tagts, x-ray studies oi his chest amd abdoman. In his work, as a specialist
in pulmonsry diceasses, espascially in tubsrculosias, he had seen many patlents
with paralysed dlaphragms, hed many times caused such paralysis to occur by
operativs procedure (ainutes 10 28 49 p. 79 £f.) 513 opinion regerding
naralyaias of the diaphragm certsinly should bear great weight, and surely
should take precedence over that of Hr. Teylor who himgelf dsferred to the
opinion of & consultant in chest disease minutes 9 & 23 &8 p. 62, 63.) Ir,
Tolcomb said, in direct contrast to that of Dr, Taylor offersd as the
opinicn sxprsseed by 2 chest speclialist, that Miller's was definitsly not a
saralyzed diephrage, or even a partially psralyzed disphregm (minutes 10 28 i9
2. 62, 63, 79 that e paralyzed diaphragm is found in an elevated position, snd
gomewhat higher than a normal diaphrags (nimates 10 28 49 p. 82); that Miller's
diaphgrem vas epproximately nomsel in pogsiticn (mimumtes 10 28 49 p. 82); that
28 hed observed the sbhnorusl movement and that it was due to adhesicns which
had formsd from previous pleurisy
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attacks (minutes 10 28 k9 p. 81) that with emphysema there is & definite
limitation of motion of the diaphregm, His opinion is that the claimant's
physicial condition end his disebility is causaed by the result of progressive
pulmonary changes due to infections rather then to his occupation. This
conclusion ls supported by medical history, as given by him to

his doctors end contained in the various hospital and medical reports and
hie epplications for disability bepefits. Dr. Holccamb found no evidence of
leed poisoning, gazoline intoxicetion, psiroleum polsoning, or lead palsy
{(mimntes 10 28 49 any time {minmutes 10 286 L9 p 52, 53).

FINDINGS OF FACT

1. I f£ind that the claimsni NN ves employed as a driver - salesman
by the Shell Uil Compeny for approximately nins yesrs - prior to September
23, 1gka. .

2. 1 find that ke was not employed in any ceapacity by the Shell 0il Campany
after September 28, 1942,

3. I f£ind that during his smployment he was exposed to gascline snd to
fumes from gasoline.

4, I £ind that said gesolins and fwmes therefrom contained totraethyl lead
- in minute end infinitesimal quantitiles.

5. I find that the exposure to gasoline and fumes from gams was not &
hazardous expoBure. : A

6. I £ind that the claimant, — does.not have lead poiscning,
or its sequelas, nor does he have lead intoxication, nor petroleum
polsoning nor .‘uaad ps..uay. ‘ .

7. I £ind that the olaimant SR ico: nct heve any disease

related either directly or indirectly to his occupation while in
the employment of the Shell 011 Company.
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CONCLUSIONS OF LAW

1. The failure to give written notice of accident or of an occupational
disease should be excused.

2. The failure to fille a claim for oceupationsl dizsese for more than
one year after date of disablement 1z walved by the fallure of the
employer to ralge that lasue at ths first hearing et which all parties
wers prosont.

3. The claim as made 1is disallowsd, on its merits,

4, CLOSED.

Dated February 23, 1950

Copied Faebruary 28, 1950
IBs

SIGHED: T, F. DOUGHIY
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