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IN THE

Supreme Opurt of the Uniteh Stafes
Ocroeer Terwm, 1974

No. 74-1185

Firestoye Prastrcs CoMPANT, 2 Division of
TrEE FiresToNe T1RE & RUBBER CoMPANT,
Uxrtox CapedE CORPORATION, and
THE SoCIETY OF THE PLasTics INDUSIRY, 1NC.
v Poiitioners,

Uxrrep States DepartMENT OF 1aBoR, JoEx T.
Duxrop, SEcreTaRy, .S, DEPARTMENT 0F LABOR,
Joax H. STENDER, ASSISTANT SECRETABRY OF LABOR
FOR QCCUPATIONAL SAFETT AND HEALTE, AMERICAN
FepreaTion OF LABOR AND COXNGRESS OF 1NMDUSIRIAL
OreaxX1zaTions, and INDUSTRIAL, UNION DEPART-
mENT, AFL-CIO,

. Eegpondents.

PETITIONERS' REPLY TC OPPOSITION OF
RESPONDENTS

The Gorernment's cursory Opposition seeks fo mini-
rize the importance of the Federal questions presented
by this case and to gloss over the extent to which the
decision of the Court below conflicts with numercus
other opinions of the Circuits. The Opposition’s novel
view of the legal issues compels this reply.
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1. The applicabla scope of raview

a2 The refusal of the Cour? below io spply the test mandaied by tha

Act presents A major Federal question on which the Circuits are in

confiict.

The Government apparently contends that there is
no conflict between the refusal of the Court below to
zpply the substantial evidence test mandated by the
Act and the four opinions cited by Petitioners.® This
illusion of umiformity results from treating the deci-
sions in a novel and unduly generalized manner, Thus
the Government asserts that the conflieting cases stand
for nothing more than the proposition that, to the
extent the Secretary of Labor ““exercises what is more

akin to a legislative Judgment that judgment must
be reasoned.’?

This proposition is meaningless. .Any deeision in the
field of administrative Jaw could fit so uneritical a for-
mnula. The central point in this proceeding is the Act's
express requirement that the Secrelary’s determina-
tions must not merely be reasoned but must satisfy the
far more siringent test of being supported by ‘‘sub-
staniizl evidence in the record considered as a whale.”
The Court below refused to apply that statutory test.
Tts decision conflicts with the four opinions cited by
Petitioners, in which the Cireuits have explicitly held

1 The conflicting desisions cited by DPetitioners are: Florids
Pedch Growers Associgdion, Inc. v. United Staies Department of
Labor, 489 .24 120 (5th Cir. 1974): Dry Calor Manufacturers’
Associaiion, Ine. v. Depariment of Labor, 486 F.2d 98 (3rd Cir.
1972) ; dAssocicted Indusires of New York Stefe v. United States
Depariment of Labor, 487 F.2d 842 (2d Cir. 1873) ; and National
Eoofing Coniractors Associaifon v. Brennan, 485 F.2d 1294 (Tth
Cir. 1974), ceré. dended, 43 L.Ed.2Q 801 (1973).

2 Opposition, p. 3.
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. B that the substantial evidence test applies to legislative
judgments.®

The Government argues that a ‘‘reasoned’® decision
by the Secretary is emough., Thus, it apparenily 1
acknowledges that the Court helow refused to apply the P
standard of review required by the Act, In an effort SRR
to minimize the extent of the gonflict, the Government TN
effectively concedes the existence of a major Federal

question.
1

L. The Government does not defend zhe failure of the Court below
to examine any of the record evidence that the Secretary’s standard :
iz Improper. Do
The Government does not mention that the record

B contains a substantial amount of evidence opposed to

* the Secretary’s standard, and that the Court below

1In Floride Peach Grm;‘.'cﬁ::eissocfaﬁmz, Ine. v. United States

L Depariment of Lebor, 483 P 2d 130 at 128, the Fifth Cirenit ex-
H plieitly held that ‘‘although the substantial evidence test is enom-
- alous in the context of informal rulmeking and would not apply

were roview pgoverned solely by the APA, Congress applied that
B test 25 2 result of 8 lagislative tradeoff.’” In Dry Celor Monufee-
. X turers’ Association, Inc. v. Department of Labor, 485 F. 2d 98 at
104, n. 8, the court noted the general rule that an agency action
must be reasoned, but pointed sut that the Act poes further in re-
. guiring that the actlon be supported by substantial evidence in
‘B  the record s a whole, (The Government omits this cese from s
discussion of the conflicting opinions. Appareatly it concedes the
conflict.) In dssaciafed Industries of New York Stale v. United
States Deparinent of Lobor, 487 F.2d 842, at §48, Judgs Friendly
specifically rejected the Covernment'y contention that the sub-
stantial evidence test applies only to fAindings of fact: “‘there can
be na guestion that the ‘determinations’ to which § 635(f) applies
the substaniial evidence test, whatever precisely thai may mean in
context, inelude the overall policy decision to promulgate a rule.”’
Finally, in National Roofing Coniraclors Assaciséion v, Brennan,
) 493 F.2d 1204 at 1297, the Seventh Circuit specifically noted and
;¥ applied the statutory test of substantial evidence.

-"5.&- e LI et s R FRNPL I - e -
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failed to consider any of this evidence. Yet in this
respect also the opinion below confliets with the four
opinions cited in note 1 above, as well as with Synthetic
Organic Chemical Manufacturcrs Ass’n v. Brennan,
503 P.2d 11535 (3rd Cir. 1974), ceré. dented, Maxch 17,
1975, No. 74-789, and Indusiriadl Union Department,
AFE-CT0O, v. Hodgson, 499 .24 467 (D.C. Cir. 1974),
on which even the Government purperts to rely. In
all of those cases, and regardless of what test of judicial
review ihey were applying, the courts examined the
record evidence opposed to the Secretary’s standard.
The failure of the Court below to do so is flatly incon-
sigtent.

The Govarnment chooses to characterize the effort of
the Court below as ‘‘a painstaking examination of the
4,000-page record.”’ Any objeclive review of that
opinion, however, demonstrates the conirary. The
Court’s review of the evidence was hoth cursory and
one-sided. Out of the 16 appendix pages which com-
prise the decision below, at most four pages discuss the
record evidence (14a-17a). This is not a satisfactory
analysis of a 4,000-page record. And none of the
Count’s discussion relates to the strong evidence that
the Secretary’s standard is improper.*

The applicable standard of review is a crifically
important question. The Goverment in its Opposition
notes (as the industry itself has testified) that vinyl
chloride has induced cancer in animals at an exposure

—— —

“ Ta cite only one example among many, the Court helow seems
unaware that g Government consultant who advocated the stendard
subsequently promulgated by the Secretary mevertheless admitted
that the “*Record contains no reliable information with regard
to the guantity of vinyl chloride that is hazardous to man.’ J.A,
8727,

[P P i+ -
WO TI LA ..“"-‘._-,,__7’;
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level of 50 ppm. But the Government apparently be-
lieves that it is unnecessary for the Secretary to sup-
port by substantial evidence his decision to reduce per-
missible exposures for workers {o 1 ppm—one fiftieth
of what even the Government recognizes is a ‘very low
level of exposure.””® Like the Court below, the Govern-
ment fails to consider the strong evidence produced
at the hearing that induetion of cancer in animals af 50
ppm does nof mean that the substance is carcinogenic
to man 2t any level above 1 ppm.® Asthe Government’s
own consultfani pointed out, advoeates of the Secre-
tary’'s standard ““have attempted to project the dose
response curve below the observed values. Such pro-
jection is speculative, at best.”” J.A. 83728. The sub-
stantial evidence test vwas desigmed to avold just such
speculative and unsupported extrapolations.

———

% QOpposition, p. 2.

¢ Although not in the record aof this case, it is significant to note
2 letter dated AMarch 18, 1974, from Dr. Herbert E. Stokinger,
Chiaf, Toxieology Branch, Division of Laboratories and Criteria
Development, Notiomal Institmte of Oeccupationsl Safety and
Health, to Dr. Marcus Key, the Director of Wational Institute of
Qeceupational Safety and Health (the aseney that recommended
to OSHA the standard that was firally adopted). Wriling as
Chairman of the Committee on Thresheld Limits of the American
Conference of Governmental Indiisirial Hygienists, Dr. Stokinger
characterized WIOSH’s {and thus OBHA'’s) decision as ‘‘irration-
al,”* because NIQOSH had *'fallen into the fallaciouns trap of heliey-
ing that beeanse the substance produces dire consequences at mas-
sive coneentrations (and in this case prabably aided by promoters),
such eonsequences will result from exposure at ell coneentratioms,
SWrong!’’ (emphasis and exclamation in original) Petitioners have
only recently beeome aware of the existence of this letter. The
letter is set forth in full as Appendix A hereto,
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2. Technological Infaas{bility

&, By defending a technology-forcing approach, the Government con-
cades the existence of anvther major Federal question,

The Government apparently contends that the Court
below was correct in applying technology-forcing
standards. (See Opposition, p. 5, n. 2.) By so doing,
it confirms the existence of another substantial Federal
question. For the Act—as well as its legislative history
and judicial application—make clear that the Secretary
cannot institute standards for immediate application if
they are not presently feasible. The Act differs in this
respect from the statutes involved in the opinions relied
on by the Court below.”

There is no question, as the Governmeni states
(Opposition, p. 5), that the Secretary can require
feasible engineering practices to comply with 2 regula-
tory standard. But this does mot justify requiring
engineering methods that are not now feasible.®

b. The Gavernment’s reliance on respirstars fo cire he infrasibility
of the stzndard is entirely ill-founded,

Apparently recognizing that the 1 ppm standard is—
as the Secretary himself concedes—infeasible, the Gov-
ermment seeks to rely on the vespirator provisions of
the standard to cure the problem. DBuk this reliance is

T Qhrysier Corporaiion v. Depariment of Transpertetion, 472
P23 658, 671-672 {6tk Cir. 1972); Nuatural Resources Defense
Council, Ino. v. EPA, 489 F.24 390, 411412 {5tk Cir, 1872), rev'd
sud nom.,, Trein v, Nafural Respurces Defense Council, Inc., 43
U.S.LW, 467 (U.5., April 15, 1973},

# Nor dees the Act permit a standazd to be stated only in terms
of ‘feasibility”’; snch o standard is impermissibly vague. See pp.
25-27 of the Petition for Certiorari., The Government does net dis-
cuss this issme.

e
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misplaced both as a matter of fact and as a construction

of the Seeretary’s standard.

: Tn the first place, respirators are not a vigble method Lo tat
3% of conirolling exposures., As OSHA's own witness '
; testified, ' At best, any of these devices are an instru-
L ment of iorture.” J.A. 303. Moreover, the use of
A respirators, even if they were practicable, would not in
B any way cure the legal flaw resulting from tlie techno-
iy logical infeasibilify of the Secretary’s standard. Em-
e ployers arve obligated to initiate the mnecessary tech-
i nology in an effort to reduce exposures to 1 ppm; they .
i must provide respirators if they are not immediately B s o
X successful, but such use does not in any way alleviate . -
the continuing obligation to reach that goal,

The availability of respirators, therefore, even if
: they were practicable, would not excnse employers from
s undertaking the expensive and futile task of seeking to
e do what the Secretary himself admits caunot be done in
the foresesable future. Nor would the existence of sat-
isfactory respirators cure the impermissible vagueness
of the Seerefary’s requivement that, if employers can-
not reduce exposures to 1 ppm, they must nonetheless
do everything ““feasible’’ to reduce exposures 't.o the
“lowest practicable level.”’

The Government’s statement (Opposztmn, B 3} ﬁhat S
ernployers can comply with the standard by providing - : -
respirators is thus misconceived. Resplrators are : '
simply an additional requirement, not 2 meéans of satis-
fying the standard. ~They cannot be used to relieve
employers of the continuing cbligation to reduce ex-
posures to 1 ppm. Nor do they provide a defense,

3 either for failing to-reach this goal or for failing to
.+ do whafever the Secretary may from time to thme deem
“= MR ‘“feasible.”

P e
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Petitioners respectfully submit that their Fetition
for a Writ of Certiorari should be granted.

Respecifully submitted,
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