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Discussion

BY MR. WATERS:

Will you gentlexmen please come into the room and
be seated? Will you please come into the room and be seate
ede ’

Appropos of the story that I told at the dinner
last avening, we shall now hear the whole story as it re-
lates to the legal aspects of the problem of the pneumocon-
joses, We are indeed most fortunate in having with us this

morning, Miss Mary Donlon, who is Chalrman of the New York
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State Workments Compensation Boards, I think it 1s fair to
say that she has achleved not only a national but an inter-
national reputation in the discharge of the dutlies that
have been assigned to her in that particular office. She
does not have an easy job. No administrator of compensation
laws has an sasy job, Bhe is beset, harassed and perplexed
by members of my profesasion, ths legal fratsrnity, and with
respect to our brothers of the medical profession, again,
she has hsr troubles concerning herself with the evaluation
of medical testimony in controverted casss which shes must
declde,

FPortunately, she 1s a lawyer and I think that the
training that she has had in that field, with the experlencs
that she has had as & practicing attorney, has been exceed-
ingly helpful to0 her in the discharge of her dutlies. After
a distinguizhed legal career which I am sures is still con-
tinuing, Governor Dewsy called her to the office thnt_ého
now cccupies with such distinction and in that job, she has
done an excellent service, to the public, to industry and
when I speak of industry, I include both management and la=-
bore

She will serve as Chalrman of the meeting this
morning and I trust and hope that she rules with - the

meeting with an iron hand. She not only knows what shets

talking sbout but she knows how to talk., It 1s my pleasure
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to introduce her to you, Honorable Mary Donlone (Appluass)g
BY KISS NONLOX:

Ted Waters, Doctor Vorwald and Members of the
8ymposium: As I recaeil it, it was flive years ago on Just
such & besautiful Septembser morning as this, that we last
met here in Saranac for the 8ixth S8aransc Symposium, and
here we are at the Seventh, and Seranac 1s doing 1ts best
for us in the matter of a very plessant situation in which
to meet,

. However, there 1s one important difference that
I have bsan talking with soms of the particlpants on our
panel, about, that this is one of those aven numbersd years
that comes once every four yoars and I somehow do not feel
complste frsedom to devote my attention to the subJeot of
preparation of a paper, that I felt in the year 1947, zo
you'll have to besar with me if, as Chalrman, my paper is
not quite as well put together as my good friend Ted Waters/
has led you to belleve that 1t might be.

For one thing, I don't thi:nk the Chairman ougnt
to read papers, but it seems the rubs of this particular -
occaslon ars otherwisee I think a Chairman is to ses that
the discussions stick to their direction, the discussants
stick to their topics and don't wander too far off and wind

up in more than the amount of time thet was given to thenm,

and here I am sett’ng & bad example probably, by violating
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all my own rules,

However, I have done what was supposed to be done,
snd I'm going to talk to youabout my viewpoint, since this
morningts program is devoted to viewpoints on compensation
for pulmonary and other occupational diseases.

My viewpoint as to Workmen's Compensation for puls
monary and other occupationsl diseases 18, of courss, the
viewpoint of the administrator. As such, I ax grateful for
the opportunity of participating in this discussion today.
In the past, the contribution of Workmen's Compsnsation
afministrators to discus:ions of the occupational diseases,
outaide of their own orgenizations, has been much too small,
I thinke.

In pert, thie i{s the Sult of the adminiatrators,
because they have ususlly besen too busy handling the de-
tails of cases to have time also to record and organize
their experience., The viewpoints of lawyers and dooctors,
as to compensating occupational diseases have, therefores,
often received more consideration, and I think this is es~-
pecially trus during legislative committes hsarings, than
have the viewpoints of admlnistrators,

I shall, then, present my viswpoint in the l1ight
of the historical development of occupational disesase cover-
age in the United States,

At the start of our natural developments in this

oty
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field, many looked upon Occupationsl disease coverage and
especially the full or general coverage of such diseases as
a4 leap in the dark. The atmosphere in whick discussion to d
place ssemed to be that of fear, probadbly born of ignor-
ancees Experts brought forth a portfolio of presedents from
the experience of foreign countries and pressnted this ma-
terial with an air or overwhelming erudition, Stunned
sudiences were convinced that the most complicated and re=-
strictive schemes, so impressively dsscribed to tham, em=
bodied the last word of the world's existing wisdom upan
the subject of occupational disee.io compens ation,

It so happened that, in this country, schedules
== often those double-column schedules that You're familiar
with -= were imported from sbroad, It seemed irrelevant
to know that the diseases listed in the schadules often
were not prevalent in the particular state which, however,
mi 2t be arfflicted with cancers that were not mentioned
&t all in the scheduless It was sort of like buying a hat
from Paris just because it was a hat from Paris and regard=-
less of whsther or not it suited the wWearer's face.

It happened, however, that at tria time, in one
or two states, perhaps more, whers the original in jury
coverage provisions had been lert broad and simple, omitting
the restrictive word taccident!, the courts held that the

word tinjury! included occupational diseass. Such states,
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therefore, started almost by accldent with the same campen=
sation coverage of occupational diseases as of sccidéntal
injuries., Other states obssrved the result and some of
them liked ite

The prevalling pattern in this country now, I
think it is safe to say, is full or general coverage of oc-
cupational diseases, and in this respect, certainly mmerica
leads the worlde Witk almost every session of the state
legislatures, the column of the states with schhdule or re-
stricted coverage of occupational disease, shrinks while
at the same time, the colwms showing a 1list of full coverw
age states, lengthense

In every strsam, of course, there are main curren
and counter-currents, Alarm as to cormpensation coverage
for silicosis flared up during the depression that followe
ed 1929, and this alarm started a tidal wave of restrictive
bill-drafting in part, epplicable to the dust diseases, In
conssquence, in consequence, many of the state campensation
lews are now cluttered with restrictive and discriminatory
provisions applicable either to occupational diseases in
general or peculiar to the dust dissases,

81l1icosls compensation sometimes is more a phe-
nomenon of unemployment than a physical disability, and I

think that's important for us to remember, Large scale

unemployment of foundry men and miners brought on the silicpsis
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compensation scare during the 1930's., Men out of jobs turnd
ed to Workmen's Compensation as the last recourse from stard
vationes 8Somes of these men received psrmanent total disabil-
ity awards,

After the war boom in the early 4Ofs, this cre=-
ated an almost insatisble demand for workers and cancelled
the customary swing to compensation, Many men who had re-
ceived permanent home disabllity awards returned to jobs
at wages higher than they could earn before. You can not
think straight as to workmen's compensation for partial
disability from silicoais unless you remember that hiring
practices made this issue a hot-spot in a good many places,

It has been noted that as to ococcupational disease
coverage, some of the states atgrted by copying a form
pattern of schedule coverage. 6tbor states dsveloped a
native or Amsrican pattern of full coverage, whieh is now
the prevailing pattern in the states,

The trend towsrd simple and comprehensive coverw
age was, however, complicated by the economie counter cur=-

rents flowing from the silicosis alarm during the 1930'a.

Some confusion has, of course, been created by t hase cbunter

currents., The orderly and normal process of occupational
disease coverage toward understandable and simple long sd=-
ministration was definitely interrupted.

70 clarify our thinking further comment on the
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historicel background seems indicstede The history of occu-
pstional disease coverage in the states, even when that hise
tory is written, might almost be entitled “The Conguest of
Pear®, The first episodes have to do with fear of the .0m e
tary cost to industry, so that early pre-cceupation was with
the need for protecting industry from being ruined by supe
posedly unbearable costse

The legislatures were told that looks - that loose
practice on the part of administratora in compensating
alleged occupational diseeses would turn workmen's compense =
tion into health insurance. Rare or exceptional instances
in which questionable awards have been made, were seized
upon, publiecly = they were publicized and magnified out of
proportion to thelr real significance.

Calm and well-informed discussion of the problem
was sometimes impossible, bedause the opinions of meny had
been formed by vivid impressions of compensational cases
rether than by statistical compilations from consideracvle
aggregates of experience,

The cost eastimates, not anchored to aggrezates of
msture experience, were sometimes fantastic, The producte
-~ the produttion of a statistical average 1s often the best,
if not the only, cure for distorted thinking, both as to

performance and cost,

In 1935, the private lnsuranee carriers would not
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provide coverage in New York State for silicosis, Insure
ance could be obtained only from the State Insurance Fund,
The Fund set its insurance rates high and held its breath
waiting for the case, It was soon discovered that the in-
surance risk had been exaggerated,

Mr. Muller, then Exescutive Director of the Pund,
s2id and hae been quoted as sayings "We were afraid of a
wolf that was not there™, Of course, in the absence of a
dependable statistical basis for csses, insursnce actuaries
do feel compelled to make full size cost estimates, That
is their businees responsibilitye When the actuaries had
done their work, the lawyers were then called upon to drafs
legal restrictions and limitations upon compensstion proe
vided,

The resulting patterns of occupational disease
legislation in some of the states can best be described as
barbed wire entanglements, Pantastic restrictions were put
on the way of compensability, especially as to silicosis,
and sometimes benefits for occupationsl disease were put on
a lower level than for accidental injuries, either as to
cash payments or medical care or both.

The lowas insome atates are stdll eluttered with
these discriminatory details that are hard to get rid of,

Such harrassing restrictions are a liability to insurance

carriers, and employers, because they arouse hostility in ths
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ranks of labor, the consequences of which are all out of
proportion to the pinch-penny savings effected by the re=
strictive 1 ovisicns,

This 1s beginning to be apparent in the conflioct
&8 “o compensability of partial disaebility from silicosis.
Such things keep workmen's compensation laws in politios
and they should be above political considerations.

In New York and also in some of the states where
the law administrations are, as we like to think, well ade
vanced, the second stage of thinking about occupational dls-
ease and especially silicosia, coverage, has now been reach~
ode

Thls second stage of thinking on the mubject of
occupational disease coversge 1s marked by the pre-occupati
with an effort to deal justly and without dlscriminstion '1:I
all the victims of occupstiona)l disesses, The question
arlises, can we do this, and 1f so, howe It becomes neces=
sary, therefore, to try to see the problem in human termse

| When occupationel disesse problems are seen ::
human terms, appropriate action may be expected, Some ef
the difficulties of coverage may be obscure, because the
flood light of rezearch has not yet been turned upon thems
On the other hand, some of the remaining takks for legisla-
tures can be approached through demonstration, and becsuse

I'm taking a 1little more time, I'm going to skip a demr—~stra<

U S,




05,

tion that 1 was going to give you by way of illustration, ani

get on with my papers

One of the most perplexing of the s#ill unsolved
problems in many states, that of compensating partial dise
ablility from silicosis. That is certainly the case here in
New Yorke There is & dirth of information based upon com=
prehensive administrative researchs

Two hypotheses are encountered, One is that there
is no such thing as partial disability from siliocosis,
Another 1s that the administrative problem of handling pare
tial disadbility is insupersble,

In the face of such conflicting opinions, infore
mtion is needed az to what happens to the victims of silli-
cosis before they reach the stage of total disability froa
work, We know that in the quarries of Vermont, and Kassas
chusetts, there are men who have worked in stone all their
lives, who are getting along with the vital capacity of
their lunge reduced to a fraction of normal capacity. It
you do not rush them, they can dc a day's work. However,
they have no reserves, but their disability is not reflected
in their earning capacity, because their sklll and exper=
fence offasots satisfactorily to the employer, their lsck of
physical speeds These men usually have a strong sense of
family responsibility, and with greater determination, they

go on with their accustomed work, often with undimin!r~hed
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earnings,

Those who base their generalizations upon this sege
ment of experierce, may argue that there is no such thing
88 partial disability from 8ilicosis, so far as workmen's
compensation laws are concerned, because there 18 no wage
loss attributable to such disability,

This contertion, of course, comes more easily from
s person who does not himself have silicosis, tian from thoss
who have to0 struggle for bresthe In short, one segment of
experience as to silicosis is commonly disposed of in worke
men's compensation =administration by the contention that
there 13 no such thing as industrial disability, partial in
degres, from uncomplicated silicosis, On the other hand,
some spokesmen for organized labor insist that the prevaile
ing practice of not compensating partial disability for sile
icosiz is unjust, and some of them are becoming somewhat
militant in respect to their grievance,

While some states do not provide compensation for
partial disability for silicosis, some jJurisdictions have
had considerable experience with taking care of such cases
in one way or another, The main needs seem to be for maine
tenance, with or without mcdical aid, and for rohabilitation
and for jobs,

Under varying types of law, the maintenance payw

ment2 may be on the basis of wage loss when the worker has
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to change to work that 1s less exscting physically, or there
may be payment based upon estimeted degrees of nodulstion,
for rehadbilitation,provision may be with or without a specw
ial award to cover the roughly estimated cost to the worker
of changing == pardon me ~= from one kind of e¢mployment to
anothers,

These varying provisions cen, of course, either
be used well or abused, The rehabilitation type of provisiomp
for the silicotic, at first glance, looks ideal, especially
if the attempted change of employment is accompanied by a
lump sum payment. However, it should be remembered that in
Wisconsin, the provision for a hardship payment 1s used
by the administration to discourage employers from discharge
ing their workers when an X~-ray showt nodulation.

Some types of rehabdilitation provisions can be
used primarily to close out the employers' future l1iability
rather than improve the health and status of the worker,
which 1s the true purpose of rehabilitat:ons If there 1is
an allergy, certainly an effort should ': made to arrange
a setisfactory change of employment. However, the circunm=
stance that a worker gets & new job does not necessarily
mean that he will either keep it or be able to get 1in con=-
tinuous employment at other jobse

Woen the shop housekeepning has been cleaned upand

the dust removed from the alr, it seems preferable not to :

§
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interrupt the accustomed employment of a worker who has
silicosis, Decsuse in many areas when he has been thrown on

the employment market, it is very hard for him to get anothe

Jobg in mrt, because of the way some compenration provinionL

are written in some states, employers will not hire s man
who has an unfavorable chest X-ray. Paulty compensation
bill drafting, together with the present hiring practices,
shunt too many truly employable persons toward the permane
ent total disability classification, or toward the publie
welfare rolls,

So far as New York 1s concerned, compensation for
partial disabllity from silicosis 1s atill a problem for the
legislature, If compensation is provided by law for this
category of disadbllity, the New York Workmen's Compensation
Board, of course, will face another disability rating probe
lem,

At thls point, i1t should be set forth that, in
compensating occupational disease cases, administration is
hampered by the lsck of early and correct diagnosis of dis=-
easee Inexpert disgnosls and the lack of wide experience
with industrial processes someCimes gives a false stast in
the investigation of cases, Without competent and prompt
diagnesis, maximum benefits do not flow for treatment,

At present, so far as the Workmen's Compensation

P

authority is concerned, the two stagesof handling ocmhation§1
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dlseate cases are almost completely separated. The first
atage is diagnosis and treatment. The second stage, 1is
disability rating and adjudication,

In many states today, there is a hue and cry atous
the high coet of workmen's compensation. Of course, the pube
lie should be concerned about all excessive coats, However,
in discussions of the cost of workmen's compensation, the
public is frequently misled into supposing that the legeld
benefit rates are too high or that the workmen's compensatioh
administration is excessively liberal in its Interpretations
and awardse A properly worded statement might that = be
that probably in all statex, the workmen's compensation costp
are too high in relation to what is delivered in payments
and services,

What the public has not been told and does no$
now understand is that the major source of unnecessary loss
is not the sdministrative processing of claims, whiech, of
course, is not perfect, but rather faulty dlagnosis and
treatment. At the present stage of administrative develop-
ment in the states, the workmen's compenzation suthority
often has the sad task when settling or adjudicating both
diseagss and sccidental injury cases, of mopping up the ree
sults of prolonged unsatisfactory mediesl csre. How rmeh

longer this situation will be tolerated, especially bh the

more advanced administrations, remains to be seen,
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1 have mentioned too the historical stages of de=
velopment of occupationsl disease coverage in the states,

In the first, the main pre-occupation was that of s.lelding
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industry from allegedly unbearable costs, The second, the
maln pre-occupation was on compensating without disorimine
ation all victims of occupsationsal disesse,

f ¥We are now in a third stage of historical devele
opment of workmen's compensation, with enphasis upon prompt
and complete restoration of injured workers to theirfullest
work oapacity. Because of an obsession with the lezal probe
lems, many of them excessively technical, we have been late
waking up to the posaibilities for reducing both human lossajs
and monetary coste in the field of workmen's compensation,
both through obtaining the right type of specialized medical
care and by supplementary team work in medical cars, what i

you and I call rehabilitation,

The advent of this new stage of development calls
for an integration of the supervision of medical care whieh,
§ of course, eventuates in disability rating and ad judication.

At the preszent time, administration deals chiefly with what

is really only & fragment of the total medical probleme A

report by the late Doctor Howard M. Prince of medical exsme

ining facilities of the New York State Workmen's Compenaatiok

Board several years ago, contains this stastements The Chief

|

Medical Examiner should institute an integrated medical j
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program for workmen's compensation. Such a thing hss not yot
been done in any state, This failure is responsible, in my
opinion, not alone for huge monetary losses, but aleo for
tragic and unnecessary human loss,

Az you know, the monetar; cost of workmen's com-
pensation arises from and 18 augmented or diminished by ths
extent of human loss, We worry about monetary loss, FPere
haps we ought to worry more about it, but our peramount con-
cern should be with the human loss, If we reduce the human

loss, the monetary loss will dwindle as welle

Our effort in New York is to protect injuried worlk
ers in = to the fullest possible extent. The program of
prevention, the programs of prevention and restoration are
fully developed. The cost of adequate payments and services
for injured workers should not be oppressive to industry.
At present, the program of prompt and full restoration of
injured workers in New York and elsewhere, is the most un-
developed segment of workmen's compensation admini stratione

The resulting loss, both in humar and monetary
terms, may well be appalling., We shall study how best we can
serve the injured worker and the rew light upon ths task
will confidently come upon the cooperation of our people in
perfecting the New York Courts' performance s0 far as may be
humanly possiblee (Applause),

Tue to the festivities of last evening, We've got
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