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BE IT REMEMBERED, that on Pebruary 19, 1986, the

same- being one of the regular judicial days of said court,

the above-entitled cause came oﬁ regularly for heafing'before
the HONORABLE RICHARD ‘P, GOLDENHERSH, one of the Judges of

said court, at the St. Clair County Building, 10 Public

Square, in the City of Belleville, St., Clair County,

Illinois, Whereupon the followinguproceedings were hads
(The following proceedings were had in the hearing
and presence of the jury). |
MR, CARR: Your Honor, I would like to have another
copy of 1728 marked rather than the copy that had my notes §n
it.
RAYMOND SUSEKIND
ﬁaving resumed the witness stand,‘being previously sworn,
testified further as follows:
. CROSS EXAMINATION
By
MR. REX CARR,

Q. ‘Doctor, I would like to ask you some questions
mentioned this morning aBout the second exaﬁination you'
conducted of somé of the Nitro workers that took élace ih
1950. I think that is Defendant's Exhibit 1700. Doctor,
this is a report referring to an examination that took place

on April 14, 1950, is it not?
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A, Yes, it is, s8ir.

Q. And this is contrary or different from the October
"49 examination, this took place at the Monsanto Chemical
Company Plant?

A, Yes, it d4id, sir.

Q. 'And you examined not only the original four that
you had seen in October of '49 but also two additional
workers, did you not?

A, That is true, sir.

Q. Now,-had you examined anybody other than those
original four iﬁ between October of '49 and April of '50?

A. We did not.

Q. All right. When you reexamined Ival McClanahan,
you found that he had resumed work in November of '49 but had
gained 20 pounds and his pains in the legs had gradually
subsided. Does that mean that they have gone? :

A, Yes, it doés, sir.

Q. All right. And so when you.usé'the word subsided,
you mean gone?
| A, Yes,

Q. That is a little different from the dictionary
definition but it is your, it is the way you use the word,
correct, sir? |

A, Yes, sir.




e

LR,
ra o
b

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

\'.

Q. All right. So, in other words, he tells you that
the ~--~ that his pains have gradually gone, that 1is, they are
now gone, and he hﬁg no complaints to any organ system and
his oﬁly‘cqnce;n is whether or not the pains in his legs will
come back, is that correct, sir?

‘A, That is what he stated, sir,

Q. . S0, as far as you are concerned based upon what he
told you ané based upon your examination of his skin, he has
had fairly good if not better than fairly good recovery, has
he not?

A, From the record, I would say so.

Q. His complaints of impoténce which he had complainéd
of had returned to normal?

A. That is_what'he said, sir.

Q. And, Doctor, y&u took that as a facﬁ, did you not,
sir? |

A, Yes, we did.

Q. And you did, however, find ;poh'examinatiOn that he
still had an enlarged liver, didn't you, sir?.

A, . The liver was palpable.

Q. Is the answer to my question yes, he did have an
enlarged liver?

A, On examination, he had a large liver, aﬁ enlarged

liver.
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Q. Right. And éhat was still -- and it was also
somewhat tender, was it not, sir?

A. Yes,

Q. And would still be then 5n objective finding that
you made relative ;o his condition as it‘washin April of
'50? That was an objective finding that you made as of April
of 19502 |

A, Yes, sir.

Q. And the next person you saw was Mr, Paul Willard,
He had not gone back to work. Well, he tried to go back to
work for a week but he couldn't hack it and then he quit his
job and hadn't worked since November,-is that correct, sir?

A. That is right., ‘

Q. By quit his job, fou meant he qﬁit working. Didn't
quit his employment, did he not; sir? |

A. Well, he quit his employmeht at Monsanto,

Q. He did quit actual employment by Monsanto at that
time? | : |

A. Well, I am not all together sure whether or not
that means that he simply got a leéva of abseﬁce because he
did re;urn to work later on.

Q. Well, then, he didn't quit his job?

A. Quit his job meant that he was not working at that

time at Monsanto.




10
11
12
13
14
15
16
17
18
19
20
21
22

23

- 24

~

Q. That is whét I thought you meant but I wasn't
sure.

A. Thank you, sir.

Q. Becauée I did know that he had returned to work
somewhat later on. In any event, you examinéd him and you
fdund that he had some or at leﬁst that he complained of pain
on his feet =~ pain, rather, If he is on his feet a great
deal, he has a mild aching in the right calf, did you not,
sir? Top of‘page 3 of your report, Doctor?

A+ That 1§'wha£ he said but no discomfort.

Q. And you also found that he had an aching in his
chest, though, did you not, sir?

A, He described it as a slight discomfort in the ‘
chest.

L Weli, he also described it, at least in your words,
it is in the form of substernal aching. Isn't that what you
said, Doctor? 7

A That is'right. sirc,

Qe And-he has had that since the fall of 49, isn't
that correct, sir? , |

A, | I don't know. From this == I can't‘éay.

Q. If you look =--

As, May I finish, sir?

Q. If you look at the second line in the paragraph it

6
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wiil tell you. zou_say,'dd you know, it has persisted since
last fall? |

A. Yes, we did.

Q. Yes. And, Doctor, it coﬁes, at least insofar as
what he told you, it usually comes upon just slight'exertion,
correct? | |

A, -Hé so stated.

Q. And it is also associlated with shortness of breath
and whistling sounds, isn't it, sir?

A. That is what the record reads, sir.

Q. WeIl. Doctor, I know thﬁt'is what the recordqreadsQ
because I c#ﬁ read it and you so reported it, My question

is, insofar as you are concerned as treating physician, that

was a fact and you reported it as fact?

A. That is true, sir.

Q. Yes, 'Doctor, he also stated that he had a clironic
cough which was most marked when he is in a recumbent
position, is that correct, sir? |

A That is true.

Q. He also found that or rather he réported‘to you
that he had gained weight, Apparentiy he had lost == well,
whethef or not he had lost weight it doesn't say, but you dé
know that he gained weight. At least hé reported to you 8

pounds, correct, sir? -
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A, VYes, sir, .

Q. ﬁow._his impotence had élso disappeared and his
sexual life was now approximately normal, is that correct?
8ir?

A. ~ Yes, sir.

Q. You found that he had, or he stated to you that he
had diffi¢ulty in going to sleep at night. He has a general
nervousness inside, he feels tired, worn out most of the time
and in the words that you put, claims he cannot return to at
work because of his weakness, is that correct, sir?

A. That is correct, sir.

@. And he also told you that he was avoiding any kind
of, he didn't say work, avoiding any kind of activity as long
as possible, did he not, sir? '

A, Yes, He also said something else, though,

Q. He had a fear, did he not, sir, that if he did any
work around his house that someﬁne might see him and would
send him back to work at the plant? o

A, Yes.

Q. And he did not want to get sent back to work at the
plant, did he, glr?

A, Apparently.

Q. From what you couid divine from what he told you,

isn't that correct, sir?
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A. He admitted fréely that he didn't want to work.
That is in the record.

Q. What he said was, he didn't want to be sent back to
work at the plant. 1Isn't that what he said, sir?

A. That is true, sir.

Q. Yes, And at the plant, when he went back to work
on the occasion he had gone back to work, his acne flared up
and he had to quit it, He did try to go back to work, didﬁ't
he, sir? | |

A, If you will show me where that is,.

_ Q. On page 2-where it says, "Following éur examination
last October, Mr., Willard attempted to go back to work for a
week but his acne flared up and he quit his job. He has not
worked since November®,

A, He reported that to us,

Q. . Sir?

A. He reported that to us.

. Q. Now, you didn't know then bﬁ; §ou did know from-
what occurred'at the workmen's compensation hearing that a
large number of these workmen compensation élaimants were
afraid of going back to work at the plant. They were nervous
and afraid, weren't they, 8ir?

A. Some of them might have been.

Q. Now, Doctor, it is not some of them might have
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been., It is what was reported to you. You examined these
men and testified at that hearing} This is what you became
aware of that they were saying, whether they were, in facé,

afraid, whether they were just putting on and feigning this

'fear or this apprehension. You, of course, not beiﬁg a

psychiatrist you wouldn't know. But they did sb report to‘
you, didn't they, sir?

A, Some of them did.

Q. VYes, And,_Doctoﬁ, you also know that the acne
continued to break out from time to time not just with these
men but with other men, additional cases added on, after they
went back to work or after they were exposed to the processes
at the Nitro Plant, isn't that correct, sir?

A, No, sir. |

Q. That is not correct?

A That is not correct, sir, That is not completely
correct. |

Q. Doctor, is it correct that ;cné'cases'continued to
break out?

A, Acne cases continued to break out.

Q. And with workers who were éxposed to the process,
not an accideﬁt} but just working in the plant in ordinéry
day-to-day fashion?

A. What is the question, sir?

10
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Q. Isn't it a fact that the acne continued to break
out in workers not exposed to any,accident but just who did
their everyday work in ordinary fashion ﬁt the piant?

A, During what year,‘aif? |

Q. During the years folloﬁ;ng the accident and up to
thé last time you examined theﬁ in 19532

A, That is tfue, sir. | ‘

Q. and from Qogz examination in 1979 from the history
given you, you know that the acne cases cpntinued to break
out up until 1969 and when they éuit making 2,4;5-T at the
plant. You know ihaﬁ as well, don't you, Si;?

A. I am not_sure that that is the date, though.

Q, Well, the date is not material. The important

| point is the acne continued to break out in these men and

other men until the time the 2,4,5-T manufacture was stopped,
isn't tﬁét correct, sir?

A, No, sir, -

Q. That isn't correct?

A, No, sir.

Q. What is incorrect about the stateﬁent?

A, Well, I don't know. I have no idea from our
examination that there were cases, fof examplé, that b;oke
out a year before the process was terminated or the year it

J
was terminated or two years before., I have no idea. So that

11
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-= 1 am séying that your statement that they broke out unfil
1969 is incorrect, | | -

Q. Wﬁat you are saying is that it may have broken out
right up to the day\they quit manufacturing but yoﬁ didn't
get enough details from the history to pinpoint it brecisely,
is that correct, Doctor Suskind?

A. I don't Know that they broke out up until the time
that the operation terminated. I don't have that
information.

Q. Doctor, wasn't it reported to you at the time you
did your study in 1979 that that occurred?

A, No.

Q. Didn't you get that information from Monsanto?
Didn't you get that information from the workers?

A. No, we did not.

Q. Well, Doctor, I don't have -- I am not -~ I don't
have with me at this point in time the doéuments on that so I
can't demonstrate to you but I will gét Eo that when we get
to the morbidity stuéy.

A, I have never seen a document that'said that.

Q. Doctor, I don't care whether you saw a documeﬁt.
What I want to know 1s wasn’t it reported to you, sir, that
these men or men conﬁinued to get chioracqe during the time

the manufacturing of 2,4,5-T took place at the Monsanto

12
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‘plant?

" A. 'The answer I havé:given }ou is no,

Q. It was not so reported to you?

A. No. -

Q. All right, Well, we will get to that shortly.
Back to Willard and his fear, He( in addition to the
complaints that he gave to you, he was treated for a burning
sensation in his eyes by local doctora once oi'twice a week,
correct,réir? |

A. Yes.

Q. On physical examination, yoﬁ found again the same
thing that you found in ﬁhe_other men, an enlarged liver, did
you not, sir?

A. Yes, we did, on examination, Non tender.

.Qe I am sorry?
A. Without téndérness, however. Whiﬁh is significant.

Q. -Doctor, I d4idn't ask you whether it was tender or

not. I asked you, I thought I asked you a precise question

‘'whether or not the liver was enlarged?

A. The answer is yes.

Qe And, Doctor, you aiso believed theh and,
thereafter, that the enlarged livers that you found in these
men that you examined was a result of their exposure to this

contaminant, did you not, sir?

13
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-| degree of medical certainty, wasn't it, sir?

"A. We thought it was.
Q. Well, that was ybur medical opinioﬁ to a reasonable
. \

A, It was, indeed.

Q. Yes. Doctor, you reexamined Mr. Steele ahd_found
wiﬁh him as with the other men that you saw earller that his.
libido had returned to normal, did you not, sir? |

A. Yes, we did. -

Q. You also found that he had complained of continued
soreness, He had not returned to work, had ﬁe, sir? Very
first line, sir, of your examination report on Mr. Steele.

A. Yes, he had not returned to work.

Q. He continued to have soreness in his right upper
quadrant, pains in his legs upon walking, recurrent sharp
pains over the left side of his neck and shoulders and that
when he has continuous standing, it results in severe achiﬂg
in muscles of the lower légs, isn't tﬁat correct, sir?

A. Yes, we. reported that.

Qe Now, Doctor, on your examination of‘this man in
addition to the chloxacne, you found as witﬁ the others that.
he, too; had an enlarged liver, did you not, sir?

A, Yes, we did.

| Q. And I can't read this copy but it appears to say

and is slightly, what is that word?

14
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A, And is slightly tender. |

Q. All right. And what ia the next word there?
Metal? | )

A. The rectal examination is negative.

Q. My copy of your carbon isn't too clear, That last
word was negative?

A. Right,

Q. | All right. And what was == the neurological
examinatioq is negative also. That last word on that
gentence is negative also?

A, Yes, that is true. .

Q. All right., You found that this man still had
¢clinical evidence of hepétitis, correct, sir? "

A, Yes, |

Q. Now, this particular kind of hepatitis that this
man and others had 1s a chemical hepatitis, isn't'it, sir?

A, We believe that it might be due to the chemical.

Q. Now, that was your medical 8pihion to a reasonable
degree of medical certainty, wasn't it, sir? -

A. Yes, sir. |

Q. And there are other kinds of hepatitis in addition
to or different from chemical hepatitis, isn’t there, sir?

A, There are two, sir.

Q. Sir?

15
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A, Yes; there are.

-Q. The next gentleman you examined was Mr, Hurley and
he had returned to work. I can't make out that date.

A, March 1, 1950,

Q. Had he not?

A, Yes., |

Q.- That was just what, then, just a month before you

'saw hin or probably short =-- no, your report is dated April

so it is probably just a week or two before yéu saw him, is
that correct?

. A, We visited the plant on April 14th and he returned
to work on Margﬁ 1st,

Q. So 1t.would}have been a.ﬁonth and é half?

. A. i believe so0.

Q. All right. Now, this man who along with the others
you saw a year after the accident, his ﬁefvousnesb<-- well,
you say there, noticeable subsidance in his nervousness., Do
you mean in that instance £hat it is épné.all together or do
you mean just that it is reduced?

| A. I mean that:it is gone in this inétance as well,

Qe . Noticeably gone?

A. Yes,

Qe Although hg still complains of insomnia?

A. Yes,

16
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Q. - Well, the insomnia complaint would be connected
with or could be connected with the central nervous system
disorder, could it not? |

A, It might or not. I have no idea.

Q. I kndw that Doctor, but my question was tﬁat it
could be associated with the central nervous system disorder,
could it not?

A. I£ night be.‘

Q. Well, that is what I aéked'you. Could and miﬁht
are interchangeable, they are equiValent words, They are,
aren't they? ‘

A. In some peqple's dictionarf they are equivalent.

Q. Well, when you use the word could, couldn't you
just as eésily‘use the word might?

Ae Yes,

Q. It could be or might be or perhaps?

<A. The answer is yes,

'Q. And, Doctor, in addition to‘ﬁhis-complaint.of
insomnia -- by the way, Doctor; when thesge hen give these
complaints; at this pariicular'po;nt in timé as the examining
or treating physician, you maké sure that you inquire as to
whether or not they have had such problems or complaints
before thei£ exposure or before the "inciting incident, did

you not, sir?
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A. We probably did, sir.
Q. Well, Doctor, a good treating physician tries to

elucidate or identify the cause of a particular problem and

| 1£ you do not eliminate whether or not it pre-existed the

inciting agent or the incident, you can never know, can you,

sir?

A.. That is true, sir.

Q.- So, a good treating physician makes sure that he
does everything that he can to eliminate the possibility that

it was a condition that he had before the accident or the

incident complained of, isn't that correct, sir?

A. I believe so.

Q. And you are a good treating physician, aren't you,

Doctor Suskind?

A. I hope so.

Q. And, therefore, you did everything you could to
eliminate those complaints that had pre-existed the problem
unless you identified them as being exaggerated or

exacerbated or aggravated by the problem, isn't that correct,

sir?
| A, That is true, sir.

Q. So, this man preéumably did not have insomnia
befqre this accident, did he, sir?

"Ae . I don't believe he did.

18
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Q. From what you could gain or gather or giean from
your examination_of‘him and in your inquiries hade of him and
your perusal of his medical records, that was the conclusion
that you reached, isn't it, sir?

A. I assume so from this report, sir.

Q. Doctor, this is a report that you made to Monsanto
and you intended for Monsanto and others to rely ﬁpon. did
you not?

A, Yes.,

Q. And you wouldn't have put it in there if you didn't
think it was so, would you, Doctor?

A, Absolutely not.

Q. All right. Now, you also said, d4id you not, éir,
that he reported to you that the aching pains in his legs and
feet had improved, had not disappeared., They are |
particularly severe,‘howeve:, after a day of prolonged
activity, correct, sir? .

‘A, Yes, sir.

Q. He doesn't believe that ény of his complaints were
made worse by his returning to .work, correcﬁ,'sir?

A, That is what he said to us, sir.

Q. So, by that, you could take that to mean that if he
has got a day of prolonged activity on his day off at home,

on Saturday or Sunday or on his days off, that he would get

19
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the severe pains and they are not just associated with work?
It would be connected to any day of prolonged activity,
correct?

A, Probably.

Q. He also reported that he had occasional headaches
for the past three months, did he not, sir, o&er the vertex?
Where 1is the vertex, Doctor Suskind?

A, The vertex is the £0p of the head. .

Q. The top of.the head. Doctor, this was a new |
complaint that he made, wasn't it, sir? This is s&metping he
had not had in October of '49 when you first examined him,
isn't that correct, sir?

',A.r I am not sure, I would have to go back to the '49
examination to see it, sir. -

Qs ~Doctor, can't you see it from the way you phrased
the £inding? You said the patlent has had bccasibnal
héadaches over the vertex for the past three months. That
would be March, Febrﬁarf and January'8£ i950?

A I don't see any report of headaches in 1949, sir.

Q. My question is, bOctor, you can cénclude that this
is a new complaint, can you not, from the fact that he
reported that he had it for the paét three months?

A. It might be. |

Q. You have no other record of the man ever having

20
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headaches, did you, sir?

A. No, we didn't.

Q. And is it not, therefore, a new complaint as far as
you are concerned?

A, I said it could be,

Q. I know that, Doctor, but I want a more definite
answer than that. As far as you are concerned, it was a new
complaint, wasn't it, 8ir? ‘

A. It could be,

Q. I Know that, Doctor. You have said that already.

A, That is what Iam going to stand on is that it
could have been a new --

Q. That is a speculation. You are saying that it
might be and it might not be. Wﬁat I am s&ying as far asg you
are concerned, it was a new complaint?

A, No.

Q, It was not?

A. No, because I am not sure.

- Qo Doctor, have you got any record that he had any
kind of héadaches before? | |

A. Well, he might have had it without reporting.

Q. Doctor, you would ingquire about it, would you not?
A good treating physician, you just got through saying,'would

inquire about these things whether or not they had
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pre-existed the occurrence., Didn't you just get through
séying that?

A., Yes, I &id.

Q. And, Doctor, you, therefore, inquired about his
headaches that he reported in 1950, did you not, sff?

A, 1 did. |

Q. And you found-out that he had had these headaches
just the past three months, did you not, sir?

A. | According to the reqdrd, that ié what he sta?ed.

Q. And it was, therefote, a new complaint, wasn't it,-
air?

A, I am not sure, sir.

Q. You were as sure as you‘cohld be under the
circuﬁstances that existed-at-that time which included your
abilit} as a skillfulltreating and examining physician to
elucidaﬁe'these facts from this worker at Monsanto?

A, At the time we examined him in 1950 he gave us that
history. | : | - |

Q. My question, isn't that correct, gir, that ﬁhis was
a new complaint as far as you could tell from what.you found
out from the man?

A, A'new complaint as far as 1 was concerned;

Q. That is correct, sir. That is what I am asking you

as far as you are concerned.
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A, .Ks far as I was concerned; but that doesn't mean to
say it was a new complaint. He could have had it before.,

Q. Doctor, yes. He could have lied to you when yoﬁ
asked him had you had headaches before because as a treating
phyaician. you would ask him have you had headaches before
and he could have lied to you and said no, @ haven't had
headaches before, This is something new. He could have made
that lie to you but as a treating bhysician. go-far as you
were concerned, it was a new complaint?

A, Mr. HBurley was not lying, sir, -

Q. I understand that. I dqn't believe he was either
so, therefore, as far as you were céncerned, it was a new and
and honest new complaint? “

‘A. A.new complaint f£rom my point of view,

Q. Yes, And that is what I asked you to start with,

Doctor Suskind.. He also reported that these headaches were

{ not severe, didn't he, sir?

A, He did.
Q. He also told you that his hearing had decreased,
did he not, sir?
‘ A. He said he believed that hislhearing had decreased. .
dc And he also told fou_that he has noticed shortness

of breath, didnit he, sir?

A, Yes.
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Q. Now, this occasional wheezing in his chest,
 correct,. sir?

A, Correct,

Q. These are again thinés that you didn't £ind, that

he didn't complain of at least in 3949, isn't that’fight.

| 8ir?

A, No, he‘did not.

Q. It is right that he did not complain of them?

A, He did not complaiﬁ'of theﬁ in 1949,

Q. So, these are new symptoms showing up in this man a
year after his exposure, aren't they, sir?

a, Yes, but they are common symptoﬁs that many people
may have,

Q. Doctor, I certainly know that everything that
happens in a case of systemic poisoning is common to the
world at 1arge.i Everybody can have any of those broblems, if
they are human, that is caused by systemic poisoning, can
they not, sir? o

A, No, sir,

Q. Can't everybody get from time to time a headache?

A, They can, indeed.

Q. Can't everybody feel from time to timelnérvous?

A, Absolutely,

Q. . Can't everybody from infectious processés get liver
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disease, nevér been exposed to systemic poisoning?

A, Probably.

Q. Can't everybody bé susceptible to colds and get
AIDS because their immune system is not functioning or>
infectious processes -~ can't all of these things, can't you
get pefipheral neuropathieé from condifions other than.
systemic poisoning?

A, That is true,

Q. Eve;yghing that you can get from systemic poisoning
you can attribute to some other cause if you wanted to?

A. One has to determine whether they are associated.

Q. 'Isn't my guestion, sir, that everything that has
afflicted these men could have been -- the éhortness of
breath, fdr instance =-=- could have been becadse of smoking or
because he is exposed to some other substance or because he
hag got pneumoni$ or hecause of asthma or a number of
different reasons, isﬁ't that right,.sir?

A, These symptomsAcoula be attfibgted to other things,
too. Yes, I agree. |

Q. ' But you put them here and so far as you know from
the history that you got, nothing occurred to cause this
man's hearing tovbe decreased, to cause shortness of breath
or to cause this wheezing so far as you knew.at that time,

isn't that correct, sir?
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A, That is absolutely not.so.

Q. pid you not try to eliminate ~- d4id you not, as a
good examining pbysician, try to eliminate other.possible
causes, sir?

A. Like wax in the ears?

Q. Excuse me, Did you not try to eliminate.these
other causes?

A. That the --

Q. Yes, sir.

A. . No possibility of doing that.

Q. Did you ask questions to attémpt to eliminate it?

a, We probably did. .

Q. No, Doctor, Not probably. A moment ago you said
you mogt certainly did as a good treating physician, That‘
you most certainly asked those questions. Now you are
hedging on it. -
| A, I am not hedging at ail, sir.

Q. There-is no question in your ﬁind that you asked
the questions, isn't that correct, sir?

A, We probably did.

Q. Doctor, a good treating physician would do it,
period, wouldn't he, sir?

A. Yes, they would.

Q. And you are a good treating physician,'aren't you;
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sir?

A, I believe so.

Q. Therefore, you would do it, period, wouldn't you,
sir?

a, This is 35 years after the fact and I cannot tell
you whether or not we absolutely 4id it at the time,

Q. Doctor, my question is, as a good treating
physician, you would do it and, therefore, it is your
opinion, the best knowledge that you have is that you did
indeed ask questions aimed at eliminating other'pqssible
causes, isn'tithat correct, sir? |

A. We probably did.

- 0. Doctor, now you are giving me the hedging again
probably. You don't have to give that to me because you know
that in your mind you did ask such gquestions, isn’t that
corfect, sir?

A. We probably did.

Q. And you'won't give me that you did. And, Doctor,
what you are saying is --

A, ' 35 years after the fact I can't séy anythinq

absolute about this,

Q. Doctor, what you can tell me absolutely, though, is

that a good treating physician would ask such questions,

aren't you?
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A. A good treating physician would.

Q. Doctor, then if you say you probably did, you are
saying that it 1s possible on that occasion you were not a
good tré;ting physician?

A. - That is not the conclusion,

Q. Well, Doctor, if --

A;_ I don't agree with your logicr sir.

Q. If a good treating physician asks the question and
you are not sure that you did, you just speculate well maybe
you did, maybe you failed to ask a guestion that would have
unchered an underlying disease that you as a gooq treating
physician should have detected and should have sent -the man
to a hospital for treatment. Now, that is possible. If you
didn't ask the questions that a good treating physician would
ask, Doctor, isn't that correct, sir? |

A. Would you repeat that long question please because
I don't understand it.

Q. Doctor, let me spell it out-to'ypu a little more
carefully, then, If'you don't do that which the medical
prbfession says that you must do, that is, ask questions
designed to discover the.éause —- ﬁOr instance, if you
didn't, it is possible that the éhortness of breath could be
one that has come on because of the lung cancer or tumor or

emphysema or some other thing. So when you get a sign like
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that, as a good treating physician, you ask questions to make
éure that there is not some underlying'disease that should be
treated because if you don't ask those questions, you are not
acting as a good treating physician should and you may be
liable to suffer the consequences if, indeed, you missed
something that a good treating physician would have
uncovered, isn'f that correct, sir?

A, I cannot answer that quegtion in the way you have
formulated it. It is a complicated question which includes
liability, responsibility and I really cannot answer that
kind of a question. |

Q. Well, let's go it one at a time.

A, Why don't you do that, sir.

Q. A good treating physicién would make sure he asks
that which is necessary to uncover underlying diseases?

A. Absolutely.

Q. It is not probable, is it? It is absolutely?

A, Absolutely., A good treatiné physician would.

Q. And you are a good treating physician, correct?

A. We have assumed that, yes,

Q. And, therefore, if you don't ask those questions
that a good treating physician would ask, you are either, a,
not a good treating physician, or, B, you have committed some

form of malpractice, isn't that correct?
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A, That is not so.

Q. It isn't-sou What other conclusions can we reach,
sir? |

A, You might reach a conclusion that the physician got
a negative answer and didn't put it down or got a positive
answer and didn't put it down.

Q. Doctor, if he got a positivg answer and didn't put
it down, it is a form of malpractice, isn't it, sir, that a
goéd treating physiciah would not AO?

A. Not at all. It all depénds hoﬁ important the
doctor feels -- May I finish? It all depends how important
the doctor feels that question is and the answer is.

‘ Q. Well, Doctor, it is quite important to discover the
cause of shortness of breath and wheezing, isn't it, sir,
that came on.for no particular reason?

A, I am not sure it came on for no particular reason.,

Q. No. Doctor, the reason you are noﬁ sﬁre is because
you are; indeed, sure. You Kknow that:itAcame on énd
associated with the exposure to the dioxin or the 2,4,5-T and
its contaminant-af that time?

A, I am not‘sure at ali, sir. You are haking that
relationship. I did not.

a, Did you not make that relationship?

A. No, I did not make that relationship.
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Q. And, Doctor, you still haven't made that
relationship?

A. Still haven't made the relationship with respect to
whom?

Q. Shortness of breath and wheezing, respiratory
difficulties, as being exposure to 2,4,5~T and its
contaminant? Haven't you made such a relatioﬁahip, sir?

A, We have included it in our report. We have
included it in a report as a possible association but not
having done and we were not required to do the -- Hay I
finish -~ the followup examinations to determine whether or
not this man had a bronchitis and due to something else, this
was in the winter of 1950 and he could have had a
bronchitis. So that we, in our report, we say there might be
some association but we don'e péint it out as definite. We .
do not.

Q. _ Now, Ddctor, you have‘reported and made reports in
other places that respiratory difficulties are one of the
things that is én inconstant result of exposure to TCDD, have
you not, sir?

A, Others have reported it,

Q. And have you not also reported it?

A, We have only indicated it in this report.

Q. Didn't you indicate it in a table you prepared once
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apon a time, Doctor? Didn't you indicate it in a tgble you
prepared once upon a time, Doctor?

A, ﬁould you show me where I have done that?

Q, The exhibit tﬁat is offered by Monsanto into*
evidence in this case, Table 17

A, Yes, sir.

Q. Thank you, Doctor.

A, That 'is acute respifatory problems from
trichlorophenol. It has nothing to do with 2,4,5-T,

Q. This chart has nothing to do with TCDD?

A. It has only ﬁo do with it -- Read the top of it.

Q. Human Health Effects~TCDD, It also says acute
following, No doubt about it.

A. TCP runaway reaction or poor plant hygene. That is
what it reads.

Q. Yes. What is the main heading?

A, The main heading --

Q. Human Health Effects - TCDD?

A. Right, | |

Q. And there is something that you said follows and it
followed this TCP runaway reaction which you know
incorporated the TCDD Eontaminanﬁ. Now yoﬁ know that, isn't
that right, Doctor?

W That has -
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Q. .Isn't that correct, sir?

A. Yes. But this is not -- We did not assume at all
or in our papers‘we have demonstrated; sir, that these acute
reactions are largely due to the irritant aspects of
trichlorophenol.,

Q. Now, Doctor, the trichlorophenol has in it the
TCDD, does it not, sir?

A. But the TCDD itself --

Q. Could you answer'thisfquestioh, please, so I can
pass to the next one? |

A, Yes.,

. Qe And did you not include respiratory problems as bne
of the human health effects from TCDD?

A, No.

Q. Now,_Doctor, am I misreading this table?

A. | You are, indeed, sir,

Q. Doesn't this table include as a clinical feature
and it is -- the 6nly clinical featurés you have hére is eye,
respiratory, skin and GI irritation. Acute headaches and
malaise, 1Isn't that corfect, sir?

A, Right,

Q. There are no other acute health effects except
thegse listed here, correct, sir?

A. From trichlorophenol.
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Q. Is that correct?
"A. From trichlorophenol.

Q. ‘Does that say trichlorophenol?

A. It does not.
' Q. It séys TCDD, doesn't it, Doctor Suskind?- Doesn't
it say TCDD, Doctor Suskind?

A, It does, indeed.

Q. These are clinical features that you have
attributed in this table in times past as a human health
effect to exposure to TCDD, have you not, sir? A

A, Yes., |

Qo Isn't that correct, Doctor?

A, In that =-

Q. Whether it is acute or chronic or long-term or
subchronic or over the moon or under the moon, it is a human
health effect that you have attributed to exposuré_to TCDD,
isn't that correct, sir? | ‘

aA. No, sir.

Q. Then why did you put it in thai tabie, Doctor?
There is nothing else in this table. If it‘is not associated
with TCDD or not caused by TCDD, then what you would have
here for the TCDD would be a big zero, wouldn't you, sir?‘

A, No, Siro

Q. What are other human health effects according to
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this table from exposure to TCDD?

A, I don't know what the acute heaith effects of TCDD
are.

Q. Doctor, what are the human health effects from
exposure to TCDD that you have listed in this table? Name
them for me please, sir? |

A, None, This is taken out of context.

Q. Doctor, I will accep£ that answer.

A, This is taken out of context.

Q. I ﬁnderétand;that, Doctor. Doctor, the context is
wh;t-you testified to on direct examination, what this chart
says, whatAyou have said in other places and if you say that
it is not human health effects from exposure to TCDD at this
point in time, we will let it go at’ that and we will pass on
to something else, Doctor.

A, Fine.,

Q. And, Doctor, back to the quesﬁion that I am getting
to on the particular exhibit that we éot diverted from is, so
far as you knew, there was nothing that occurred in the
interimgto cause this shortness of breath, this respiratory
difficulty, isn't that éorreét, sir?

A, No, sir, it is not correct.

Q. What else did you divine or get from him that could

have caused this shortness of breath? What else? Point it

35




A

10
11
12
13

14

~ 15

16

17

18

19

20

21

22

23

T 24

to me, please, sir, Would you point it to me what else you
found could have caused the shortness of breath?

A, We don't say what caused the shorfness of breath.
We only state our findings there.

Q. Doctor, isn't jour belief that these problems that
this man had and these other had, these respiratory problems,
were associated with or manifestations from the accident,
from the intoxication?

A. Absolutely not.

Q. Oh, Doctor, turning to page 13 of the report we are
reading from. Do you ndt say there, the fou; men we examined
have suffered from an intoxication which affected their skin,
;espiratory tract, central nervous sysEem,lperipheral nerves
and so forth. 1Isn't that exactly what you just got through
saying absolutely not? |

A. That is what we said in this report,

Q. And ;hat is something that you haﬁe said just this
moment absolutely not, didn't you, si;?

A. Yes, indeed.

Q. And, Doctor, other things'that yOu concluded from
your examination was not just for the respi:ator& tract but
the central nervous syétem, thé peripheral nerves, the
hepatic tissues, the sexual factors and the endocrine system,

isn't that correct?
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A, That is what we stated.

Q". And you go on to describe the respiratory
difficulty has been limited to dyspnea and wheezing, isn't
that cor;ect, gir?

A. That is correct.

Q. And the very thing that you reported in finding‘in
the gentleman we are just discussing, isn't that correct,
sir?

A, That is correct;

Q. | Doctor, &ou also found in this gehtleman, Mr.
Hurley, ;hat’he had, his liver was not enlarged, didn't you,
sir?

A, That is correct, sir.

Q. So, the systemic poisoning has affected at least
the three men that you looked at thus far or the four men you
looked at, three of them had their livers affected and one at
least as of 1950, his liver is not affected, isn't that
right, sir? |

A. By physical examination, yes.,

Q. And the other three men didn't have any
neurological problems but yet this’man did, correct, sir?

A, Yes,

Q. So, it would suggest at least that this dioxin

affects some people one way and others another way, doesn't
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it, sir?

A, At the time we didn't know that this was dioxin.

Q. I understand that, Doctor. The contaminant that
you now know ig dioxin affects some people one way and others
another, isn't that correct, sir? |

A, With respect to systemic =--

Q. Yes.

A. -- findings, yes.

Q. And, Doctdr,uin your continued examination of this
man, you found that he now has —- his deep reflexes are
normal. Now in 1949 he had hyperactive deep tendon reflexes,
didn't he, sir?

A; I believe so.

Q. - ﬁut now his reflexes are normal, correct, sir?

A. Right,

Q. That would indicate that the symptoms have waxed or
rather wained and not waxed. Waxed is increase and wained is
decreased, corréct, sir?

A, Correct.

Q. And he is now -- where he did have lack of
sensation all over the foot, the<feet, he now has just slight
hypesthesia over both heels, isn't that cofrect, sir?

a, Correct.

Q. Now, Doctor, this is an apparent improvement in Mr.

38




N

10
11

12

13

14

15

16

17

18

19

20

21

22
23

24

Hurley's neurological condition, isn't it, sir?

A, It is an apparent improvement.

Q. "But you did discover later on when you examined the
man three years later, which we will get to in a few moments,
that his neurological problems had increased'then for 1950,
didn't you, sir, if you recall it?

A, I haveﬁ't looked at the 1953 report but I would be
happy to look at it.

Q. Well, just look for Hﬁrley and see if you did not
find in 1953 -- and let me help you on the page.

A. . Paée 14, |

Q. Page 35 or page 47. You got the report in front of
you, sir, -That he had no vibratory sensation from the iliac
crest down., And on page 42, bilateral absence of vibratory
sensation from the iliac crest distally. Page 47; loss of
sensation from both extremities from the iliac crest down
requifes further study.

A. I see that.

Q. and, Doctor, you found that in '50 his-neurolégieal
symptoms had decreased froﬁ~what they were in '49. You found
in '53 that his neurélogical findiﬁgs-had increased, did you
not, sir?

A, .These were prob&bly new findings,

Q. They were new findings, Doctor, but it was a
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| worsening

of his neurological problem as compared to what it

was in 1950, wasn't it, sir?

A,

Q.

a,

They were different, 3ir,
Well, weren't they worsening, Doctor?

I can't tell you whether they were worsening or

not, I can only say that they were different;'

Q.

Doctor, in 1950, the only neurqlogical problem he

<had’according to your report was a slight hypesthesia. That

means a slight numbness over both heels, correct, sir?

A.

Q.
éir?t

A,

Q.

Uh~huh,

It was limited to the heel of.his feet, correct,

Yes.

Where is the iliac crest, Doctor? It is right

here, is it not, sir (indicating)?

A,
Q.
vibratory
he, 8ir?
A,
Q.
A,
Q.

called by

That is true.

So, now from his heels, he now has lost his

sensation from his hips all‘the‘way down, hasn't

The reason I say that, I don't knoﬁ if it is new.
Could you answer that question, please?

Yes, that is what it means.

Now, Doctor, this could be cbnsidered what has been

others as the waxing and waining effect of dioxin
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exposure, could it not,.sir?

A, I don't Kknow.

Q. Could it not be, Doctor -- you also know from your
1953 examination that this man's condition neurologically
speaking got a lot worse. He got involuntary twitching of
his muscles in his legs. He got a lot of things which we
will get to in more detail, different from 1950, 4id he not,
sir? |

A. He didn't report that in 1950.'

- Q. Page 15, Doctor Suskind.

A. I see it, sir.

Q. He reportéd or did you say --

A, He didn't report that in 1950,

Q. He didn't repott'it?

A, in 1950 he didn't‘report.these findings.

Q, Well, if he had had it in 1950, he surely would
have reported it if you asked him the questions as a good
examining physician would ask; would ﬁg not?

A. We wouldn't ask whether his muscles were twitching.

Q. You would ask him to describe everything that is
wrong with him, wouldn't you, sir?

A, Correct.

Q. Now, in 1950, hé did not have so far as he repo;ted

any involuntary twitching of muscles in the arms and legs,
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did he, sir? _

A, No, he didn't report'that.

Q. But he did have that and he so reported it in '53?

A, Those were the complaints.,

Q. That .is éurely a worséning of his condition from1
1950 to 1953, is it not, sir?

A. It is a different kind of condition, sir.

Q. Is he in better condition neurologically in 1953
than he was in 1950 so far as the reports and the
exéminatiqns showed? ’

A, Probably not.

Q. Yes. If bhe isn't worse, then this would bé
considered a waxing condition with reqard to Mr; Hurley,
would it not?

A.. I have never heard of the term wa#ing and waining
so far as TCDD is concerned.

.Q. Well, Doctor Carnow has described dioxin as one
that in which the symptoms change, they wax and they wain
from Eime to time. That is, sometimes they are better and
sometimeé tﬁey are worse. |

A, Doctor Carnow is no expert on TCDD, sir.

MR. CARR: Your Honor, would you ask the jury to

disregard the comment that Doctor Suskind has made?

THE COURT: The jury is so ordered to disregard it.
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MR, HEINEMAN: Can:we approach the bencﬁ?

THE COURT:; Yes.

(Bench conference had out of the hearing of the
juryt)

MR, HEINEMAN: If indeed, if indeed what Mr., Carf
just said was a question, which it is queséionable, if
indeed, then it was indeed invitiné his comment about Doctor
Carnow.

THE COURT: It was not a response. It is the type
of remark which I should probably hold ﬁhis witness in
contempt and I may just do that unless you give me a damn
good reason why I shouldn't. That remark was totally
unresponsive and irresponsible,

MR. HEINEMAN: I disagree., I think that that
question, if that indeed was a question rather than a
statement of what Déctor éarnow has testified to, invited his
comment on whether or not he agreed with that.

MR. CARR: He said he had never heard anyone
describe it as such and I said Doctor Carnow has described it
as such. That was in response to his inquiry the source of
the information where it come from. He has never heard of
it,

MR. HEINEMAN: Herdidn't ask where it came from,

MR. CARR: He said he had never heard of it.
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MR, HEINEMAN: Does that ask where it céme from?

MR. CARR: Certainly.

MR, HEINEMAN: If that is asking where it came
from, then your statement in response asks him to respoﬁd in
comment on it.

MR. CARR: It is a repsonse.

THE COURT; You‘asked him to respond to the
original guestion which was amplified by that responding the
source of the question and how the terms were used, That is
the way I interpreted and that is the way in a reasonable
proceeding, and the comment was totally not responsible and
we are going to-have a discussion about that during the break.
on the basis of that comment. Now let's proceed,

" {The followiné proceedings were had in the hearing
and presence.of the.jury);

MR. CARR: Will the jury be instructed to disregard
the comment? |

THE COURT: The  jury is so instructed. You are hot
to regard that cdmment in any way.

Q. Doctor, this change in the condition of Mr.-Hurléy
was one of improvement in 1950, and in 1953 one of worsening,
was it not, sir?

A. It would appear so.

Q. And if waxing and waining can be applied to dioxin
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problems, this would be a situation of waxing‘and-waining,
would it not, sir?

A, I don't know, sir.

Q. Doctor, I'have given fou the definition of waxing
and waining, conditions_that can improve at one time and

worsen at another time. This is such a condition, if it is

truly reflective of Mr. Hurley's condition, isn't that

correct, sir?

A. If, indeed, you indicate that he may be worse, that
is true,

Q. and, Doctor, the impression that you have at that

time is that the symptom complex is, I can't make out that

word. It is subsiding?

A; " On what page are you, sir?

Q. Mine doesn't have a page. Page 8. The number is
off at the top.

A. Yes., The impression, yes. Symptom complex is
subsiding. Shall I go further? .

Qe No. I just waﬁt to know ﬁhether or not subsiding
was the word. |

a. Right.

Q. Symptom complex. That means a number of éymptoms
that aré attributable to the particular problem when you say

symptom cbmplex, correct, sir?
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A. Right, That -~

Q. That would be something like syndrome complex?

A, Could be.

Q. So, in this case, if one had knew at the fime that
this was the result of dioxin exposure, could you séy éhat
there Qas a dioxin, instead of saying symptoﬁ complex, you
could say dioxin syndrome, couldn't you, sir?

A, . 'We haven't used it,

Q. I know you haven't used it, Doctor. I am not

asking whether or not you have used it. I am asking you

whether or not you could have said instead of saying the

symptom complex, could you have said the syndrome is
subsiding?

A, I wouldn't use it, sir,

Q. I didn't ask you if would you have used it, sir. I
know you did noﬁ use it, What I am asking you is you could
have used the words, the syndrome is subsiding, couldn't you,
sir?

A, I could have used it?

Q. Yes,

A, No.

Q. Doctor; doesn't symptom complex mean syndrome?

A. In some sense, yes.

Q. And isn’'t that the sense you use it here? The
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symptom'complex. You had a group of symétoms that you lumped
togéther as being caused by the same thing, isn't that right,
sir?

A, That is quite true.

Q. And that is what a syndrome is, isn't it, sir?
Things that all are caused by the same thingf One or more?

A. It might be. -

0. Yes. Well, isn't it one or more? 1Isn't a syndrome
something that is caused by something else? Syndrome simply
means sign or symptom, doesn't it, sir?

A.' Syndrome means a series of complaints or a series
of findings which are pathonomic.

Q. Or a series of symptoms? -

A. It could mean that, yes.

Q. And so when yoﬁ say symptom complex, you mean a
series of symptdms. don't you, sir?

A;‘ They varied in this.instance.

Q. Excuse me, Docto;. I kﬂow ihey'are varying but you
use the words the symptom complex and I am gsimply trying to
get you‘to agree that tbat is the same thing as saying the
syndrome.

A. I wouldn't say it.

Q, Well, the words are equivalent., Symptoms and

syﬁptom complex means a group of symptoms attributable to the
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same cause, is it not, correct, sir?

A, That is correct.

Qe And the word syndrome means a group of symptoms
attributable to the same cause?

A, It might or might not.

Q. All right, And you go on to say thaf,the
peripheral neuropathy, the nervous complaints, and I can't
make --

a, Periorbital edema. Swelling around the eyes, sir.

Q. Persisted, - In other words, he still has the
neuropathy and the nervous complaints?

A, But the patient is mﬁch improved.

Q. Doétor, if you don't mind, would you allow me
please to finish my question?

A. I thought you were asking me to read for you.

Qe No, Doctor. I hadn't finished my question yet.

‘A, I am sorry.

Q. You say here, the peripheral neuropathy, nervous

| complaints and periorbital edema persist. That means he-

still has these problems, correct?

A. That is right.

Q. So he still has peripheral neuropathy problems,
correct, sir?

A. Yes.
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Q. He still has nervousness?

A, Right.

Q0. Well, Doctor, over on pége 7 you said that the
nervousness subsided and that means that it is completely
gone 5ut now you are saying that the nervous- complaints
persist. So we don't know what you mean when you say
subsided, do we, sir, because I just asked you a little

earlier there had been a noticeable subsidance in his

nervousness and you said that means it is completely gone and

now over on the next page you say that it persists?

A. That is true, sir.

Q. So, what you meant in this particular instance when

you used the word subsided was that they had improved but noﬁ
gone away? | |

A. Well, I think what I probably --

Q. Isn't thaﬁ what you meant, sir?

A, You asked me about insomnia before,

2, No, Doctor; I was talking aﬁout'the nervousness
before; Ysu said the nervousness had completely gone away.
That is what you meant when you said the‘noﬁiceable_
subsidance in his nervousness. I wasn't talking about
insomnia., I was talking about nervousness.

.A.v In this instance it probably decreased, sir.

Q. S0, in this instance the‘word subsidance means
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decreased?

A, It could be.

Q. .In some other instances it would mean gone away
completely?

A, Th;t is right.

Q. And we don't know, really know, then, when you use
the subsided or subsidance, we don't really know what you

meant in that particular instance unless we .are lucky enough

‘to have another statement about the same complaint, do we,

sir? We are at the mercy of however you choose to interpret
the word sub§ided,'aren't they, sir?

A, No, sir.

Q. All right.

A.v No.

Q. Well, if you hadn't inclided that impression on
page 8, we would have had to take your word fof it that his
nervousneés was completely gone, wouldn't we, sir, when ydu
said has subsided?

A, Or markedly decreaséd.

Q.- You didn't say that. You said subsidénce meant
completely gone, didn't you, sir?

A, In that instance, yes.

Q. So, we didn't have this followup statement. We

would have had to take your word for it and we would have
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believed that his nervousness had completely gone, wouldn't

we, 8sir?
A,
Q.
A,
Q.
A,
Q.

subsided,

later on;
A,

0.

break?

time, I would remind you as I do on any break you are not to

discuss this matter among yourselves, with anyone outside the

Yes,isir.

When, in fact, it hadn't?

Well, in‘ﬁhis instance it hadn't.

Yes., In this instance it hadn't,

In 1950 it hadn't,

But most of the times when you use the word

I take it unless there is something qﬁalifying
you mean coﬁplétely gone?

Yes, sir.

All right,

THE COURT: Is this a good point for a short

MR, CARR: Yes,

THE COURT: We will take a short recess at this

jury panel or as of yet form any opinions or conclusions

about the matters on trial. Court will be in a short

recess.

Gentlemen, could I see you in chambers please.

COURT RECESSED:

(The following proceedings were had in chambers out

.of the hearing and presence of the jury.)
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(The witness,-Doctor Suskind, is broughé into
chambers.)

THE COURT: Doctor Suskind, I have :epeﬁtedly
suggested to counsel that they talk to you about your, the
way you have been answering questions or not answering them
on the stand. I have talked to you about it in-chambers and
I have talkéd to you in the courtroom about it as late as

yesterday afternoon. At the end of court there was a remark

which I pointed out to you was an example of what was not to

be done and I gathered at that pbint that you understood what
was‘involved hére.

This last remark when you were asked about medical
situation in the context of the usage of terms of waxing and
waining and indicating that you didn't have an understanding
or experience of how those terms were being used in.that
context, an explanétory, addition to the question as to.the
use of it, in proper form, because as is would be normal
under these'circumstances, it indicated the source of the use

of these terms as far as our record was concerned which was

Doctor Carnow's testimony before this very jury that has been

listening to you. And your remark to that about Doctor
Carnow not being an expert;, in no way being an expert on TCDD
was totally improper. It was not responsive to the

question. It was not called for by the question and it is
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just one of a long string of times in whiéh you héve done
this and, in context, it is the last straw. |

I think your-actions have been‘wilful and
contemptuous. I am holding you in contempt of this court. I
am going to impose sanctions on ydu later, probably on
Tuesday, The imposition of the sanctions will depend to some
extent on your behavior on the stand between now and then,
There is a concept in the law of contempt called purging
oneself of contempt which means that by one's subsequent
actions, one that either lessens the sanctions that is
imposed or under certain extraordinary circumstances, avoid a
sanction completely.‘ |

I will probably impose sanctions on Tuesday. I am
not going to do it now. I am goihg to give you an
opportunity to reform your behavior under threat of this
imposition of sanctions and I would remind you that the
sanctions this court can impose will be a fine, a period in
the County Jail or a combination of the two. It is within my
discretion but I will impose sanctions in this matter, I
will probably do it on Tuesday.

I am holding you in wilful contempt of this court,
I don't think -- There is not a doubt in my mind that your
action was deliberate, wilful and contemptucus and no court

in the State of Illinois can stand for that kind of Sehavior

e m tr e e e mwemeias mmsm e ——— m——
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and that includes mine.,
| DOCTOR SUSKIND: May I say something, sir?

THE COURT: Yes, you may.

DOCTOR SUSKIND: I don't believe I w;s
contemptuous. I really don't.s I am a decent human being and
I have been in the field of science for 40 years ana I know
from wheré I speak and I know Doctor Carnow very well. I

helped him get started and I, at the present time, because of

what I recognize, he has been doing with respect to such

matters as are in this court, I act like a human being and I

act impetuously and that is whét'I have done. It is not.
really in contempt of the couft, siz. I can really --

THE COURT: Well, you are an impetuous individual.
The problem with what you have said --

MR. CARR: May I interrupt for'a’moment, Your Honor,
because I think I can bring something to your attentibn that
you are not aware of and that may at least justify, not
excuse perhaps, but at least show that Doctor Suskind was not
wilfully in contempt. I know it but the Court doesn't. From
a'long series of depositions and things that have been said
by Doétor carnow abdht Doctor Suskind and by Doctor Suskina
about Doctor Carnow, there is bad blood between the two.
Doctor Carnow said something about Doctor Suskind in Nitro,

West Virginia, that I personally thought was reprehensible.
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I reall& did. I am not going to repeat what it waﬁ but I
thought it was. reprehensible and it would take somebody more
like a saint than Doctor Suskind is not to recent it deeply.
I am not going to point it out beéause maybe counsel dbesn't
know about it and I sure as hell don't want to put it in the
record, It is something that shocked me that he would say it
and‘I can understand Doctor Suskind's reaction in this.
instance. The name of Carnow would be like Pavlov's dog. He
would just automatically start sal{vating and I think Doctor
Suskind is with Doctor Carnow. |

I don't think that what he said was wilful or I
don't believe there was even at least a fleeting shot in his’
mind that he was flouting the Court's authority here and I
must tell you that as an officer of the court that I do not
think the doctor was in wilful contempt of your order. He is

in violation, perhaps, of rules of the decorum and wasn't

responsive but I understand the situation and I do not think
that this is wilful contempt.
THE COURT: Well, that puts a new twist to it,

DOCTOR SUSKIND: Thank you.

THE COURT: Do you understand intellectually,

P

looking back on it now, how your response, you know, given
all of that as true, was in no way responsive to the gquestion

that was asked of you? You were given a question. You ;
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didn't understand the context of the use of two térms. You
were given that context in a way that properly linked it to
other evidence as the jury has heard it and then you said.
what you said. Now, do you understand intellectually how
that was in no way respénsive to what you were askedsbeﬁause
you weré asked about the terms? |
DOCTOR SUSKIND: Yes.
THE COURT: Okay. Well, then, I will feconsider my
decision on that as far as the contempt ié concerned,
DOCTOR SUSKIND: Thank you.
THE COURT: Fine. Okay. Thank you, Mr., Carr, for
letting me know. A |
MR. CARR: I understand perfectly the doctor's
feelings in this situation, I really do.
THE COURT: Thank you.
(The following proceedings were had in the hearing
and presence of the jury)
| RAYMOND SUSKIND
having resumed the witness stand, being previohsly sworn,
testified further as follows:
CROSS EXAMINATION
By
MR. REX CARR.

Q. Doctor, the next worker that you examined was a new
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one, Harold foung. He was one of two additional éersons you
examined that had severe symptoms just like the other four,
right, sir?

A. Yes,

Q. And Harold Young, while he was actually off work
having Been exposed in the evening of the accident, hé was
off work and remained off for four months and while he was
off work, he developed pains in his legs, aﬁkles, shoulders
and arms, correct, sir?

A. Yes, sir.

Q. He returned to work, workeé for five months, got
conjunctivitis, severe conjunctivitis and hadn't worked since
January 21, 1950, correct, sir?

A, Yes, sir.

Q. So he was off work at the'time you saw him then, is
that right?

A, Yes, that is true,

Q. Mow, he is the one that had the severe
hyperpigmentation occur, isn't that correct?

A. Yes, it is true, sir.

Q. And the symptoms that he had at the time that you
saw him in addition to the chronic conjunctivitis and the

discoloring or deepening color of the skin was the loss of

{1libido that he had for nine months and impotence for six
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months?
.A; Yes, sir.

Q. Now, again, these.were things that you established
that had not afflicted this man. He had no loss of libido
prior to his exposure and he was certainly not impotent prior
to his exposure, is that correct?

A, That is correct, sir.

Q. This man, it looks to me -~ I can't make it out -~
it looks to me like he is 36 years of age at the time you saw
him. The print is not too good on mire,

A, What page are you on?

Q. It would be the preceding page. Page 8, second

A. Age 36.

Q. Certainly, there would be no reason of which you
were aware then that would cause this loss of interest in
sexual relationship or to cause the impotencg, that is, the
inability to engage'in a sexual relationshié, isn't that
correct, sir, in a 36 year old ﬁan?

A.  Yes,

Q. And he‘still had it at that time. He was still
impotent when you saw hiﬁ?

A. He complained of impotence at the time.

Q. Now, Doctor, you again used the word complaint and
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you described it in your report, however, as a syﬁptom. You
took i£ -

A, That is the same thing.,

Q. You took it as a fact, did you not, sir, that he
was-indeed imp&tent. He could not get an erection for the
pasﬁ six months?

A. Well, this is what he told us so it would be.

Q. And you took that as a fact, didn't you, Doctor?

A, Yes,

Q. And, Doctor, that would have meant then that his

impotence occurred not at the time of the accident, or six

months after the accident he became impotent, is that

correct, sir? If you saw him in April of 1950 and he had
been impoteht for six months at that time, that would have
meant that since the accident happened in March of '49, that
he was not impotent for a period of six months following the
accident and that he got impotent and was impotent for six

months up to the time you saw him., Got impotent, perhaps,

1 seven months after ;he accident?

A, Yes. This is an estimate that‘the patients --

Q. This is what you reported, however, is that he
didn't get his impdtencé until a period of several ménths;
six éo seven months following his exposure, Then he got

impotent?
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A, No, sir.

Q. Isn't that correct, sir?

A. No.

Q. When did he report —-- How long did he say?

A. He said he had been impotent for about six montﬁs.

Q. Up to the time you saw him?

A, That is an estimate,

Q. I understand that. You don't even say estimate?

A., He could have been wrong by 12 months.

Q. I am sorry? |

A, He could have been in error by -- when a patient
describes symptoms, sir, théy attempt to determine how long
it has occurred and they have to depend upon thei; memory.
So.that it isn't a hard fact, it simply is an estimate of the
amount of time that, in this instance, the amount of time
that he had been impotent and that is how we récord it, sir.

Q. .Well, Doctor, he was fairly precise in his
symptoms. He told you that ;n~about a month after exposure
he got the severe skin condition and he told you that he
remained off work for four months during whiéh time he
deﬁeloped pains in his legs and ankles and returned to work.
Then he told_fou when he got conjunctivitis?

A. Yes,

Q. And then he told you that he got his loss of 1libido
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for nine months and then he was impotent fof gix ﬁonths.
That isg a pfetty good history, isn't it, Doctor?

A, It is but again, éir, if T may, these are estimates
that patients give.

'Q.. Doctor, I surely understand that. I am not

quarreling with the view that it is an estimate., The best

information that you had at that time and what you reported,. -

you didn't say it is an estimate. You said his present
symptom was that he had béen impotent for six months, isn't
that correct, Doctor Suskind?

A, True, sir. |

Q. He also had a complaint of -- and that this six
months, if you calculated it that way, would have been six to
seven months after his exposure he became impotent, isn't
that correct, sir?

Ao Based upon this record, yes.

Q. That is what I am asking you. That is all I have
got to base it on. Based upon this. "Do you believe that I
am basing it upon something else? |

A, No, I don't.

0. I am basing it on this, ;ren't I, sir?

A, Yes, sir,

Q. And based upon this, he got his impotence some six

to seven months after the exposure, didn't he, sir?

6l
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A. It would appear so, yes,

Q. And he also had complaints éf wheezing and
shortness of breath early in his illness. Now, Doctor, there
is .some confusion in my mind in this paragraph whetﬁer or not

he had the wheeéing and shortness as a present symptom that

‘had persisted or started from early in his illness, Was the

A}

wheezing and shortness of breath one of his present symptoms
as you reported it in this paragraph?

A, From this record, sir,'I would assume that he had~
had, not at the time we saw him but he had some wheezing and
shortness of breath early in his iliness.

Q. And which he did not have at the time you saw him?

A, I would assume that that is what he meant.

Q. All right. And, Doctor, again you eiamined this
man and with him like in the others preceding him you found
an enlarged liver, did you not, sir?

A, Yes, we did.

0. So, thus far .in every person that you examined £hat
has been exposed to this p&ocess has had an enlarged liver,
is that correct, sir?

A, I think all but one, sir.

Q. No =--

A. In 1949 there were three out of four, I believe,

Q. That is right. -Hurley did not have the enlarged
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liver at least iﬁ your examination in 1950,

A, I think so,

Q. All right. I think we just established that and 1
had - forgotten. And, Doctor, you again used the word symptom
complex to describe the problems this mén ﬁas, don't you,
sir?

a, Yes.

Q. And you thén.report on Mr. Lane, do you not, sir?

A. We do.

- Q. And reports that he developed his acne on the 24th
of March, just a couple of weeks after the accident, correct,
sir? ‘

A. Yes, sir.

Q. There is no statement in this report whether or not
he was in 51 or worked in building 51 or just what his
connection with the accident was. Do you héve any memory as
to whether he was or was not in the accident building itself?

A, No. We may have that in 1953, sir, but I tﬁink
that -~

Q. Indeed we may have gnd we will get to that 1n a few
moments. But as far as you know now from this exhibit and
from your memory, you don't know wﬁether he was or was not in
the building? |

A, Except as a pipefitter, I assume that he was
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probably involved in helping to clean up and we established
the operation, That was the purpoée of the pipefitters, or
the.job of the pipefitters.

Q. All right, And it is not important at this p&int.

Doctor, but Mr., Lane, to pass on to his problems, he got his

| chloracne and then 30 days later he'deVeloped pains in the

legs, particularly in the knees, calves and heels, right?

A, Yes, sir,

Q. While they never did stop him'from working, they
did prevent him from sleeping at night. The pains were so
severe that he couldn't.sleep at night, is that correct,
sir? Page 12, Doctor Suskind.

A, Yés. The report reads that way, sir. Yes,

THE COURT: I couldn't hear you. .

.A. Yes.

Q. Anq he also developed wheezing in the chest and a
cough which lasted.some nine months?

A, Yes.

Q. And he, too, complained of much loss of libido and
potency for a period of nine months, is that correct, sir?

A, Yes. .

Q. And he had gradually improved after that nine
months until the time you saw him he reported to you that he

was normal?
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A. - Yes,

Q. So, contrary to the situation of Mr. Young, this
man was impotent for a period of nine months but got normal.
Mr. Young was still impotent at the time you saw him,
correct, sir?

A, He said so, yes, sir,

Q. Well, is it.again a fact that you took, sir, that
he was indeed impotent because when you say he said so, that
puts in my miqd that perhaps you doubt whether he really was?

A. No, it doesn't, sir. I have no doubt that he was
accurate, “

Q. All right. And, Doctor, this gentleman also had
complaints.of fatigue and still had complaints of fatigue
following the accident and up to the time you saw him,
correct, si;?

A, Yes, sir.

Q. He described it not as fatigue as such but hé said
he tired easily?

A. -Yes.,

Q. He still had aching in his legs at night and as you
described it here, a gréat deal of nervousness, is.that
correct, sir?

A, Yes,

Q. - Again that is a central nervous disorder and he had
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something that you called wild dreams; That is tﬁe first
time wild dreams are mentioned. Was this the first time that
you gpt from any of these gentlemen that it had affected even
their dreaming proceés?

A, Well, I would assume he had nightmarés. gir, Wild
dreams., |

Q. But my question is, is this the first encountering
you had in nightmares.being associated with ﬁhis incident in
these workers?

A. I believe of the six that we saw during that
period, this was the first. This was the only time we had
reported it and I assume that he was the cnly one who gave
that information,

Q. | And the nightmares would fall into the category of
a centrai nervous systeﬁ disorder?

A. It might be. Not necessarily.

Q. Well, what else would it be if it ié not disorder
of the central nervous system?

A.. 'fhere are psychological factors, sir, that lead to
nightmares. Nightmares are common among children, as fou
well-know, who have psychological problems,

Q. Well, then, this could be attributable of part of
the fear and apprehension about which you testified with

regard to these men at the workmen's compensation hearing.

—
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This could be in that category. Could be caused 5y
psychological problems, that is, fear of the work, fear of
the contaminants, fear of going back to work or working in
the plant?

A, It could be, sir., Yes, sir.

Q. And, Doctor, even though you are not a
psychiatrist, you krow that fear that generates in us whether
it is based upon a real condition or not is quite important
in one's everyday life. You know that?

A, It is indeed, yes.

Q. And in point of fact, a person could have a fear of
a non existent danger and he would act and have his
personality affected in the same manner as if the danger
existed in fact, isn't that correct?

A, That is true, sir.

Q. And insofar as exposure to this contaminant is
concerned, the fear that one can have genérated from such an
exposure can be equivalent.to or worsé than the actual
organic problems that might accur, isn't that correct?

A. It might be, |

Q. There are people that actually -- and many people;
unfortunately, that actually become totally dysfﬁnctional and
totally unable to function simply because of fear and

apprehension that is not based upon any real danger or
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circumstance, isn't that correct?

A; That is possible, sir, Yes,

Q. And all of these men or at least all -~ that is too
strong a statement,  As far as the 16 claimants were
concerned at the workmen's compensation heéring, they all
exposed -~ and again I said all., r I didn't mean all, A
significant porﬁion'of these claimants expressed fear and
apprehension, didn't they, sir?

A. .I haven't read through this recently but I know
éome of them did, yes.

Q. And do you know anything about -- has anybody told
you about the fear and épprehensién that the Sturgeon |
residents have or that the Times Beach residents have or that
the Minker Stout residents have? |

MR. HEINEMAN: Objection, Your Homor. May counsel
approach the bench?

THE COURT: Sure.

(Bench conference had out of the hearing of the
jurys,)

MR. HEINEMAN: Your Honor, there is no evidence iﬁ
this case whatsoever about the fear of people at Times Beach
or the fear of people at Minker Stout. |

MR. CARR: Yes, there is.

MR. HEINEMAN: Where?
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MR. CARR: In the Missouri health report;

THE COURT: Objection is overruled, I remember
that.

MR. CARR: It is there. The jury has heard it.

THE COURT: I didn't even mention it Sut I remember
it, vajection is o#erruled. While you are up here, we are
going to go until 1:30 at lunch.. They are having some
demonstration of the new phone system so we might aétually be
able to communicate with the outside world.

MR, HEINEMAN: So lunch will'go from 12:00 to
1:30?

MR. CARR: It has been going for some other period?

THE COURT: Allegedly to 1:15,

(The foliowing proceedings were had in the hearing
and presencé of the jury). |

Q. Doctqr, do you -know anything about any fear and
apprehension that may be; nay have:been mentioned by the
groups that I gave to you in the question?

A, Some, not all ‘of them, sir. Some of that group.

Q. And that would be, what group do you have knowledge
of?

A, The Times Beach group through the report that I

Q. And when you say the Times Beach group had these
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fears and -apprehensions, do you include in that tﬁe-minker
Stout group as well? o

A, Sorry?

Q. Do you include in that the Minker Stout group as
well? They are frequently lumped together.

A, I am not sure I understand what the Minker Stout
group is, sir.

Q. Minker Stout is another location near Times Beach
where Bliss sprayed this contaminated oil.

A, My own information is simply through the report of
the study that was done of the so-called Ti@es Beach
inhabitants by the CDC,

Q. You are referring to the Missouri Pilot Health
Study?

a. Right.

Q. And that- included Minker Stout.

A, Thank you.

Q. All right.

A, Yes,

Q. Okay. And you know nothing, though, about the
fears and apprehensions of the Sturgeon residénts?

A..‘ No.

Q. Or the Sturgeon Plaintiffs, I should say?

A, No.
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Q. All right., Doctor, the liver in this mén -= We are
talking about Lane, are we not?

A, Yes,

Q. His liver was not eniarged, was it, sir? Top of
page 13,

A, Right.

Q. So we have got of the six then that you saw, four
had enlarged livers and two did not. The two being Lane and
Hurley?

A, Yes, that is true, sir.

Q. Now, Doctor, I know you are not an internist but
how does a chemical or toxic substance cause the liver to be
enlarged?

A, Depending upon the substance, sir, some toxic
substances, many toxic substances, when it gets to the liver,
the liver attempts to detoxify, attempts to cope ‘with the
toxic agent and often in doing so is also damages or
irritates =-- the cells of the liver may be irritated or not
just the liver cells but the supporting cells, the stroma
cells may be irritated and one gets an inflammatory reaction
and when there is inflammation just like inglamma;iOn on the
skin, it swells. The skin swells., So that in the case of
the liver, one can, whether it is hepatitis'due to virus or

hepatitis due to a toxic agent, the liver can swell because
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of the inflammatory process and when that happens; the liver
enlargeé so that one can, by palpating the liver area on the
right side and then determining whether or not there is an
edge, usually you don't feel the edge of the liver below the
rib margin but in order to determine if a liver is enlarged,
you do an examination of that side of the body. I am not an
internist but I do it all the time and determine whether or
not the liver is enlarged below the costai or the rib margin
and whether or not it is tender. That is, whether or not
pressure will elicit pain.

Q. Now, Doctor, the enlarged liver in the case of
these men, then, had been more or less in existence since
they first started this systemic reaction to the dioxin?

A. I really can't tell you except that it would be
impossible to determine on the basis of their history, Mr.
Carr --

Q. Well, I understand that.

A, -- when it started.

Q. At least in October of '49 you found it in three of
the four men, if not all four, and I don't recall that,

A. Three out of four.

Q. Three out of four. And then in -- they still had
-- the same three out of four still had their enlarged livers

six months later, seven months later, whatever, when you saw

72




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

;hem in April of '50, correct, sir?

A, Right.

Q. So, their liver was reacting, Would this be part
of the immune system reacting in this inflammatory process
that occurred?

A, I really don't believe so. I think that the
defenses of the liver are, they can be immunologic but
usually in response to a toxic agent, it is the irritancy
that the toxic agent or it is --

Q. It is the direct irritant effect on the liver cells
itself rather than an activation of the immune system, is
that correct, that is causing the inflammatory process?

A, Well, inflammatory, an inflammation doesn't

necessarily involve the immune system, sir. It can and in

this instance we really didn't know but in most instances

where the liver is damaged by a toxic agent, it is based upon
the direct effect of the toxic agent on the liver cells and

the supporting structures, the stroma cells.

Q. Of course, the porphyrins are associated with the :
liver function as well. Would that be involved in when you é
get these inflammed or enlarged livers? . |

A, It might. It might. g

Q. At this time, however, did you in either '49 or in ;

*50, did you test their porphyrins in any urinalysis? Then i

o -

73



10
11
12
13
14
15
16
17
18
15
20
21
22
23

24

the charts that you associated =~ the records I dén't find
any reference.to it.

A, I don't believe there was a record to it, sir.

Q. So, actually at this time, then, you have no
knowledge as to whether or not any of these men would have:
any of the porphyrias or any precursor to porphyrias, is £hat
correct, sirc?

A. Yes, We would have some knowledge.

Q. And as manifested by what?

A. Manifested by the clinical effects of hepatic
porphyrnia, 1If this was a problem induced which would have
induced changes in the liver and heme metabolism or the
ability to form hemoglobin, the ability to form hemoglobin,
we might have seen it in the clinical evidence of the skin
manifestations and easily sunburn. That is photosensativity.

Q. You are talking about porphyria cutanea tarda?

A, Yes,

é. I did not ask you about porphyria cutanea tarda. I
am talking about intoxication porphyria, chemically induced
porphyria. It 1s not porphyria cétanea tarda. My question
is, did you have any way of knowing whether or not these men
had a form of chronic hepatic porphyria or intoxication

porphyria? Did you do anything to let you know whether they

did or did not have it at that point in time?
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A. Yes, we examined them clincally and thefe was no
clinical evidence of porphyria, sir.

Q. What would you expect to find in a clinical
examination that would demonstrate porphyria?

A, We would expect to find skin changes.

Q. That is, porphyria cutanea tarda?

A, That is produced by intoxication with chemical
agents as well.

Q. Doctor, in what instance are you aware of where it
was not porphyria cutanea tarda?

A. Porphyria cutanea tarda had indeed been caused by.
chemical agents, ig what I am saying.

Q. Well, Doctor, but I am asking you about a form of
porphyria that is not porphyria cutanea tarda. That is, what
is known as intoxication porphyria. Are you familiar with
the'term, sir?

a, I am, indeed.

Q. All right. And, Doctor, you can have intoxication
porphyria without any skin signs whatsoever, can you not,
sirc?

A, But you have other manifestations which they did
not have, sir.

Q. I understand that. But I am talking about the skin

manifestation. You can have intoxication porphyria because

75




R

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

of the ékin manifestations?

A. You might.

Q. Now, Doctor, what else could you look for clincally
to find out whether or not these gentlemen had forms of
intoxication porphyria?

A, One would look for gastrointestinal problems when
taking drugs.or alcohol, which they did not have.

Q. Anything else, Doctor?

A, Sometimes there are neurological problems which may
occur as a result of acquired hepatic porphyria.

Q. You can have p2ripheral neuropathies from acquired
hepatic porphyria, can you not, sir?

A. Not frequently but it might be, yes.

Q. What are the neuropathy problems that you get with
acquired or hepatic porphyria?

A, You have some sensory changes.

Q. Anything else?

A, And you can get neuritis.

Q. That is pain in the nerves, pain in the legs.
Anything elsg, sir?

A, Well, those are the chief -- oh, yes, and you can
det also some central nervous system problems.

Q. Neuro-behavioral problemns?

A. You might.
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Q. What about reflex changes?

A, Sorxy, I didn't hear you.

Q. ﬁhat about reflex changes?

A, You might get reflex changes but that is not very
common, sir.,

0. You could get diminished or slowed reflexes,
couldn't you, sir?

A, Not frequently, sir.

Q. Well, my question is, can you get it with acquired
or hepatic porphyria?

A, You might get it.

Q. What about slowed nerve velocity conduction? Could
you get that with acquired or hepatic porphyria?

A, I do not know, sir.

Q, You don't know one way or the other?

A. No, I really don't know.

Q, But, do you know that you.can get all of those
things that you have just mentioned through intoxication,
acquired, chemical or hepatic porphyria?

aA. It is possible.

Q. All right. And, Doctor, these men had -~ you also
get problems with the blood, don't you, éir? You can, with
acquired hepatic porph%ria?

A, Problems with the blood?

mmmm pmmee b e e cees - =
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Q. Blood problems?

A. Such as what?

Q. Well, prothrombin time abnormalities?

A. I really don't know. I don't think so.

Q. These men had prothrombin time abnormalities,
didn't they, sir?

A. They did but they didn't have porphyria, sir.

Q. Well, Doctor, you did no urinalysis to show whether
they did have porphyria, isn't that correct, sir?

A. At the time we did it, Delta-ALA was not even known

Q. But urinalysis was known and you did not 4o that,
did you, sir?

A. Neo, we did not.

Q. But they did have prothrombin time decreases, they
did have central nervous disorders, they did have, peripheral
disorders, peripheral nerve disorders, did they not, sir?
They did have peripherél neuritis, didn't.they, sir?

A, Yes, sir.

Q. They had all of those things which can be a sign of
acquired intoxication or hepatic porphyria, did they not,
sir?

A. They did not have acquired hepatic porphyria.

Q. My question is, they have had these signs which you
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said can be caused by acquired intoxication or hepatic
porphyria, did they not, sir?

A. They might.

Q. No, Doctor. They had these signs, didn’t they,
sir? Doctor, did they have these signs or not?

A, They had those signs, sir.

Q. And cannot those symptoms, those problems, be
caused by, and didn't you just say they could be caused by
hepatic porphyria, intoxication porphyria, acquired porphyria
or chemical porphyria?

A. I didn't say that, sir.

Q. You didn't say that, sir?

A, No.

Q. I -~

A, Can I explain?

Q. Didn't you tell us you were =--

a. You were asking me about intoxication porphyria.

Q. I asked you about the problems that can be caused
by intoxication porphyria and didn't you tell me that
peripheral neuritis could be caused by it?

A. Yes.

Q. Didn't you tell me that neural behavioral problems
can be caused by it?

A. They might.
i
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Q. Aand didn't you tell me that blood probléms could be
caused by it?

A. I am not sure what the blood problems are.

Q. Excuse me. Didn't you tell me that? Problems
involving prothrombin time or heme manufacture?

A, Heme metabolism, correct.

Q. And, Doctor, these men had these problems which
could be caused by porphyria or they could be caused by
porphryia. But they could be caused by porphyria, could they
not, sir?

A. They might but there would be other symptoms.

Q. All right, Doctor. The other symptoms would be
what? 8Kkin symptoms, because, Doctor, you said skin symptoms
is porphyria cutanea tarda and may or may not be associated
with intoxication porphyria, isn't that correct, sir?

A. It may or may not, right.

Q. And, Doctor, you also had the signs of the
irritability, the nervousness, the insomnia, the libido, the
impotence, did you not, sir?

A. Yes.

Q. All of these things can be caused by acquired or
chemical or intoxication or hepatic porpayria, can they not?

A, No, sir.

Q. Are these not central nervous system disorders?
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A, No.

Q. Well, which are not, sir?

A, I am not sure that the impotence is a central
nervous system disorder.

Q. I think you are right. It is not. The loss of
libido would be, wouldn't it, sir?

A. Not neéessarily.

Q. It could be, sir?

A, It could be fear.

Q. Well, you mean they are fearing the -- the fear of
the chemicals cause them to lose interest in sex or fear for
their life, presumably; or their future health has caused
this disinterest in sex?

A. Right. It could be. Absolutely.

Q. Or it could be a symptom of a central nervous
system disorder?

A. No, sir.

Q. Loss of libido could not be?

A. It might.

Q. Well,, that is what I asked you, sir. It could
be. It might be, mightn't it, sir?

A, It might be.

Q. Now, Doctor, you did find as well and concluded as

well, did you not, that these men had suffered from an
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intoxication, didn't you, sir?

'A. Yes, I think we concluded that.

Q. And the intoxication would be a chemical
intoxication, wouldn't it, sir?

A, Yes, sir.

Q. And the chemical intoxication would be that

material which escaped from the autoclave which would include
the contaminant which we now know is 2,3,7,8 TCDD, isn't that

correct, 8ir?

b
i

A. That or other|contaminants.

Q. Well, it was your judgment then that it was

associated with or caust by the TCDD?
J

A, Then, no, sir.

Q. Doctor, the table that you --

A. I thought youl were referring to these conclusions

at the time we didn't know there was TCDD, sir.

Q. Doctor, I understand that and I didn't mean to
mislead you to try to get you to say that_you knew it was
TCDD. I know that youldidn't know that it was TCDD. I know I
that you learned later [that it was but you did know that ;

|

there was something in [that without a name that was causing

it because you knew the pure 2,4,5-T didn't cause the

problems whereas the manufactured 2+4,5-T did cause the

problems. Those thingé you knew and, Doctor, so, therefore,

m————— e e e e~ e e = - - &
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the iIntoxication with this chemical caused these problems/
did 1t not/ sir?

A. NO/ sir.

Q- Doctor, what did you — didn"t you say that they
suffered from an iIntoxication?

A. Yes, we said that.

Q. And the iIntoxication i1s with the chemical 1iIn
question, 1is it not, sir?

A. It could be several chemicals.

Q- Is the chemical in question which is the 2,4,5-T

with It iIs various contaminants?

Q- And that is what intoxicated these people?

Q- And they had from that intoxication not just the
skin problems but the respiratory problems, central nervous
system problems, peripheral nerve problems, hepatic tissue
problems, sexual factors of their endocrine system. Now,
Doctor, the sexual factors from the endocrine system is not
psychological, 1is 1t, sir?

A. No.

Q. This 1iIs something that the endocrine system 1is
involved iIn the manufacture of the sperm and the semen and

everything else, 1isn"t it, sir?
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A, Indirectly, ye%, sir.

Q. And this is -- jyou found at that time that the
sexual factors in their éndocrine system could well be a
result of this intoxication, didn't you, sir?

A; We assumed it was the endocrine system that was
involved, sir, There was no definite proof.

Qe Did you know there was a sexual problem involved?

A, Correct. .

Q. Have you been told that Doctor Zaneveld of
Northwestern University testified that he found that 53
percent of the Sturgeon male pléintiffs had reduced total
sperm count, abnormally reduced sperm total count in the 1983
examinations of the sperm that he did? Were you aware of
that, sir?

A, No, sir.

THE COURT: Mr. Carr, is this a good point to break
for lunch?

Mﬁ. CARR: Yes.

THE COURT: We will break for lunch at this time,
We are going to go until 1:30 today rather than 1:15. The
admonishments that I have given you earlier will apply during
this break also. Court is in recess for lunch.

COURT RECESSED:

(The following proceedings were had in the hearing
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and presence of the jury)
RAYMOND SUSKIND
having resumed the witness stand, being previously sworn,
testified further as follows:
CROSS EXAMINATION
By
MR. REX CARR.

Q. Doctor, referring back to Plaintiffs' 1700, your
1950 report, from the portion that is described as the
summary, I believe we were in the middle of that at the
time. Have you got it in front of you?

A, Yes.,

Q. ‘And you and Doctor Ashe described the respiratory
difficul;ies being limited to the shortness of breath, the
wheezing, I think we mentioned that already, and the
neurological manifestations were characterized by localized
pain and weakness which have been associated with the history
of pathologic findings of peripheral neuropathy. Correct,
sir?

A. Yes.,

Q. And the central nervous system symptoms were
irritability, nervousness, insomnia and I believe we already
mentioned that. Those examined consistently had a loss of

libido and some iﬁpotence. You also stated that you found
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hepatomegaly, tenderness, soreness in the right upper
quadrant and epigastrium in addition to a delayed érothrombin
time and those things indicate a disorder of the hepatic
tissue?

A. Yés. We do say so.

Q. And the hepatic tissue, the disorder that you are
talking about there, is a disorder of the liver, isn't that
correct?

A, Yes, Hepatic means liver.

Q. So what you are saying is the enlarged liver, the
tenderness and the soreness ané the delayed prothrombin time
indicates to you and Doctor Ashe some disorder of the liver?

A, Yes, sir.

Q. A1l right. You also point out that in eight out of
nine of your subjects who have these clinical findings, that
the serum lipids were definitely increased; in four out of
seven they had an increase 0of total serum cholesterol,
correct, Sir?

h. Yes.

Q. Then you make a final conclusion Saying that it is
our considered opinion —-- and by that I take it you mean that
it is not an opinion given lightly but an opinion that you
have come to after analyzing all the facts and circumstances-

that you know of at that time, is that correct, sir?
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A, Yes, sir.

Q. It was your considered opinion that the
intoxication in each person affected has given rise to a
disturbance of 1ipid metabolism which has affected several
organ systems, is that correct, sir?

A. Yes,

Q. And I take that to mean that the intoxication by
the chemicals and contaminants involved cause the lipid
metabolism .in each of these persons to be disturbed and the
disturbance of the lipid metabolism is what affected these
several other organ systems, is that correct?

A, That was our belief at the time, sir.

Q. Is that what you meant at the time?

A. That was our belief at the time, sir. i

Q. All right. Now, with relation to later findings or
later reports, you reported -- could you give Plaintiffs®
Exhibit 1467 to the witness ané Defendant's Exhibit 62 at the
same time. Plaintiffs' Exhibit 1467 is tbe so—-called
morbidity study which you did of all these workers and had
published in 1984, correct, sir?

a. Correct.

Q. You make a statement with reference to the symptoms‘
and findings in the second column on the first page, right

toward the bottom of that column. You say, you point out the
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‘| symptoms that you had found in '49. You say these symptoms,

those symptoms and findings referable to the nervous system
and liver had subsided but chloracne, although much improved,
persisted, do you not, sir?

A, As of 19537

Q. Yes?

A. Yes.

Q. And by that you meant that the symptoms and
findings in the nervous system in the liver had gone away but
the chloracne continued?

A. Correct.

Q. All right. And, Doctor, also in Exhibit 62 which is
the mortality study by Zack and Suskind published in January
of 1980, on the second page of that document, you again
referred to the 1953 examination of these people, do you not,
sir? The second paragraph, first column, second page. Are
you with me, sir?

A. Yes, I am.

Q. It starts in 1953. You say there in a few cases,
workers continued to complain of aches and pains of the lowerx
extremities and back, nervousness, excessive fatigue and
dyspnea, shortness of breath. Do you not, sir?

A. Yes, we do.

Q. And again you are referring to the examination that
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took place, the third examination that took place; that is,

in 1953, correct, sir?

A. Yes.

Q. All right. And in this document in 1980, you say
there are few workers. In a few cases, workers continued to
complain but in your later paper in 1979, you say those
symptoms had gone away, don't you, sir?

A. Subsided.

Q. Well what you said -

A. There was a decreased number of them in this
instance.

Q. Well, I thought you meant -- You told us that means
had gone away?

A. Well, again I think we are concerned about the wor®
subsidance, sir.

Q. Well, didn't you tell us just a second ago that you
meant by that that those symptoms and findings referable to
the nervous system and liver had gone~awa¥?

A. In most instances.

Q. All right. And what you ;re saying in effect is
the same thing that you have said in 1982, 1In 1980, then, in
a few cases they continued to compléiﬁ of éches and pains of
the lower extremities, correct, sir?

A. Correct,
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Q. Now, a few cases would be, I think we have
established yesterday, would be two to four cases?

A. I have no idea. I haven't counted them, sir.

Q. Well, I am asking you what you mean by the word few
in this document?

A. Well, not having gone through this recently to
count noses, sir.

Q. I understand that, Doctor.

A, I can't tell you.

Q. Well, I would like to Know. Do you not mean in a
few cases as you have said yesterday the word few means two,
three, four cases?

A. It could be that that was so. It might have been.

Q. It certainly wouldn't be the majority. A few cases
would be a small minority, wouldn't it, sir?

A. It would be a minority of thé cases.

Q. And like two to four?

A. It might be that or perhaps:evep more but =- Not
having counted them, I can't tell you.

Q. What you are telling the world, though, in 1980 and
in 1984, that these workers that you'examined in 1953, four
years after they were exposed, four and a half years,
whatever the date was in '53; that their complaints, that the

aches and the pains of the lower extremities in the back and

90

s ——————




J
o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

the nervousness, the excessive fatigue, the shortness of
breath, these things.had gone away except in a few cases?

A. Right.

Q. All right. And, Doctor, you know, of course, the
effect of this is these two documents, the Zack—-Suskind
mortality study and the Zack—-Suskind morbidity study are
relied upon by scientists all over the world as a report of a
responsible organization to the fact that you may get exposed
to TCDD but within four years or so of the time you are
exposed, your aches, your complaints about fatigue, your
nervousness, excessive fatigue and shortness of breath are
going to go away except in a few cases. 1Isn’t that what you
are telling the world?

A, Yes, sir.

Q. And you want the world to rely upon that, don't
you, sir?

A, If they are reported accurately, they should rely
on it.

Q. And people do. Since these are both peer reviewed
papers, they rely upon the integrities and the ability of the
authors of the document. to accurately and truthfully report
what they discovered in 1953, isn't that correct, sir?

A. That is true.

Q. Because the people reading the document can't go
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back. They don't have access to the 1953 examination that
you conducted, do they, sir?

A. One would expect them to --

Q. You would expect them to rely upon your integrit
the integrity of Judith Zack from Monsanto who was the sen
or lead author of the 1980 publication, they would expect
all to report completely, truthfully and accurately what y
did in fact find relative to the complainﬁs of these worke
in 1953, isn't that correct?

A. Yes, sir. Which we did.

Q. And, Doctor, it goes beyond just this case becau
there are so few studies on human health effects. These t
studies that you authored make up a great deal of the worl
scientific literature on what are the ﬁuman health effects
exposure to TCDD, isn't that correct, sir?

A. Correct.

Q. And it has been relied upon. Your report has be
relied upon by governmental agencies,:not‘just in this
country but all over the world, I suppose, correct, sir?

a. I believe so0.

Q. It has been made a major foundation stone in the
position that Monsanto and other companies responsible for
the manufacture of TCDD have given to the world saying don

worry about what TCDD will do because within a few years,
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health effects such as aches and pains and fatigué, all thése
things, and nervousness, all of these things will go away
except in a few cases, isn't that .correct, sir?

A, Correct.

Q. And, Doctor, if the foundation is flawed, is falﬁe,
is untrue, then the entire edifice that is built on that
foundation is also unworthy of belief and fails, isn't that
correct, sir?

A, I don't know what you are talking about, sir.

Q. Doctor, if the world has perceived and at least
half of the literature refers to health effects, the
population study, i1f the world had relied upon something that
is untrue, if in fac£ an overwhelming majority of the
workers, 90 percent of the workers or 75 percent of the
workers continued to complain of aches and pains and
nervousness and fatigue four years after their exposure,
contrary to what- you said, the edifice upon which that
foundation stone is based would also be faulty, wouldn't it
sir?

A. If indeed we had reported it wrong.

Q. Yes. Now, Doctor, I expect at this point in time
to demonstrate that you have indeed reported it wrong to tTe

world, and that the foundation, the world's concept or view

of the health effects of TCDD is not that they disappear in
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few years but that they have persisted and that in your last
examination as 0of 19 -~ in your examination as of 1953, that
the overwhelming majority of the 36 workers that you examined
at that time continued to complain of aches and pains,
fatigue, nervousness, central nervous disorders. And if I
demonstrate that, sir, you will agree that you have done a
disservice to the world at large, will you not, sir?

h. I can't say. I haven't heard this.

Q. I know but if I do demonstrate that, then you
indeed have done a disservice to the world at 1arge?

A, No, sir, because I haven't said that.

Q. But you did say it, Doctor. You did say in a few
cases, only in a few cases, did these complaints persist, did
you not, sir?

A. Correct.

Q. And if we demonstrate that that is untrue, then you
have done the world a disservice?

A, I have not done the world a disservice.

Q. Even if you say that falsely, sir?

A. Because I haven't said it falsely.

Q. But assume if you said it faisely. Assume that I
can demonstrate what youlsaid is untrue, sir, then you have
done the world a disservice?

A. I cannot assume that, sir.
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Q. Please assume it.

A, I cannot,

MR. HEINEMAN: Objection, Your Honor,

MR, CARR: I asked the witness to assume that I can
demonstrate what I say I can demonstrate at this point, four
Honor.,

MR. HEINEMAN: Objection, Your Honor. He has no
right to do that.

Q. Suppose somebody else had said something false of
that sort, untrue of that sort, inaccurate of that sort,
would you agree that they have done the world a disservice?

A, No. I would look at the details first.

0. Assuming, sir, that the details show that the
statement is not true, is not correct, is not accurate.
Assume that, sir, not you, because you are personally
involved, but Judith Zack or Doctor Carnow or Doctor
Blonsky. Assume, sir, that they made these statements, not
you, and that the statements they made were untrue. Would
they not have done the world a disservice, sir?

A. I don't know because I would want to as a
sclentist --

Q. Doctor, I am asking you to assume in the
hypothetical situation that they d4id inaccurately, falsely,

improperly, untruthfully report something that wasn't so and
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that the world in relying upon that statement came to certain
conclusions?

MR. HEINEMAN: Objection. Your Honor, may counsel
approach the bench?

Q. Would you not have done the world a disservice
under the circumstance?

MR. HEINEMAN: Could counsel approach the bench?

THE COURT: Sure.

(Bench conference had out of the hearing of the
jury.)

MR. HEINEMAN: I object, Your Honor. He has no
right to ask the witness to assume anything that isn't in
evidence. He has no right to assume anything that isn't in
evidence.

MR. CARR: I believe I‘certainly can. It is logical
and were taken as given. The man has practically said it
already that if it is not true, that he just doesn'é believe
it is not true.

THE COURT: I don't think the entire question is
improper. Your objection is overruled.

{The following proceedings were had in the hearing
and presence of the jury).

Q. Will you assume that, sir? I know you are looking

at your records, Doctor, but we will get to your records in a
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moment. Assuming, sir, that what I said is true, hasn't that

scientist done the world a disservice?

A, Not necessarily, sir.

Q. Not necessarily. You think they may have, though?

A. They might.

Q. All right. Now, Doctor, I expect to demonstrate
with you and we will go through your 1953 report --

A. Sir, I cannot hear you.

Q. I am sorry. My back was to you and I should not
have turned my back to you, sir. I expect to demonstrate
that what I have suggested to you about the truthfulness or
the accuracy of‘your statements in these documents are not
correct and I have, if you would'compare, the 1980 statement,
sir, I will read it to you, You need not come down, Doctor,
I will read it to you. I have properly quoted from your 1980
statement, in a few cases, workers continued to complain of
aches and pains of the lower extremities and back,
nervousness, excessive fatigue and dyspnea, correct, sir?

A, Yes.

Q. Now, Doctor, if we could -- do you have Defendant's
Exhibit 1701? No&, Doctor, you recognize 1701 as the report
on a clinical and environmental survey made of the Monsanto
Chemical Company facility at Nitro, the Kettering Laboratory,

Department of Preventive Medicine and Industrial Health. Do
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you - not, sir?

A, Yes, sir.

Q. And this is the report that you and --

A. Doctor Akin and Doctor Davis.

Q. And you were the senior, however, of the group,
were you not, sir?

A. Yes, sir.

Q. And it is this report that makes up the 1953
examination of these people, doesn't it, sir?

A. Yes, sir.

Q. I would like to pass the first -~ the report by the
way, Doctor, includes not just the report on the workers but
an environmental survey of the plant. It is done by some
engineers, correct, sir?

A. That is correct.

Q. And you were not author of the engineering report?

A. I was not, sir.

MR, CARR: I would like to pass ;o the jury that
part of the document which he was the author of.

THE COURT: That has been admitted.

MR. CARR: But I am passing to the jury not the
engineering report but just the medical report that he made
and I don't know whether the Court has a copy of that or not.

THE COURT: I don't have a copy.
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MR. HEINEMAN: What pages are you passing?

MR. CARR: Everything but the engineering report
that starts at the end.

(Defendant's Exhibit 1701 is passed to the jury.)

Q. Doctor, the part one, the clinical survey, that
which had been passed to the jury and that page, first page
without a number on it but it just says report, gives the
objective of the, the general objective of the study, does it
not, sir?

A, Would you repeat the question please, Mr. Carr?

Q. The third page on the document that you gave to the
jury, that is the Exhibit 1701, the page entitled report, a
clinical;and hygienic survey, gives the general objective of
the study, does it not, sir?

A. You are talking about the hygienic survey?

Q. No. I am talking about the third page of the
document you have. Do you have the document in front of you?

A. I have the document here.

Q. You are on the page number three instead of the
third page. That is the page right there.

A, Fine.

Q. Doctor, it points out there that the clinical
survey deals with those problems that have dealt resulting

from the accident in March of '49 in buiiding 41 as well as
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those which have developed from the operations since October

of 1948, correct, sir?

A. Correct.

Q. I am sorry, sir?

A, Yes.

0. So, it includes not just those that were exposed to
the accident itself but those that were involved in the
process as far back as October of 1948, correct?

A. That is true, sir.

Q. And you point out that the, on the page numbered
two, that some of the people involved had left the company of
the 117 cases of chloracne that were associated with the
ac¢ident, that there are 97 others included, correct, sir?

A. 97 who were exposed.
Q. Additional cases of chloracne were believed to have

originated from the regular operations in the production of

'2,4,5~T which was put in operation in the Fall of '48?

A, That is how it is reported,_sirf yes.

Q. And this survey deals with 36 of those people, 11
who were in the accidental exposure and 25 who were just in
the regular operations, correct, sir?

A. I believe it is 10 and 26, sir.

Q. Well, I think it ended up that way because one was

guestionable but if you look at the bottom of page two, sir.
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Page number two it says there, does it not, the group

examined consisted of 1l affected workers to the accident

exposure and 25 from the production, is that correct, sir?

And there was one that was questionable. The 1llth

have been exposed to the

That is the reason you now say 10 and 26, correct,

A. Yes.
Q.
one was questionable, was he not, sir?
A. Right.
Q. So he may or may not
accident.
sir?
A. Correct.
Q. And, Doctor, in this

urinalyses, did you not?

We did.
On these 36 people.

I am sorry. We didn'

instance, you did do

This urinalysis?

t do it on all 36.

You are correct. You did not. You did it on a

chosen number of people in certain instances, correct, sir?

A.
Q.
A,
Q.
sample,

A.

Right.
Is that correct, s8ir?

Yes, that is correct.

The urinalysis that you did was a spot urine

was it not?

Yes, it was, sir.
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Q. That is, it was not a 24 hour sample?

A, That is correct, sir.

Q. And you did it for the purpose of determining the
urinary porphyrins, among other things, did you not, sir?

A, We thought we did, yes.

Q. Well, that was the reason you say here that you did
it, isn't that correct, sir? To determine the urinary
porphyrins?

A. Precisely.

Q. . And you believed at that time that you could
determine the urinary porphyrins with this spot sample, did
you not?

A. We thought we did by extrapolation.

Q. And if you carry it on fofward, you did the same
spot sample in your morbidity sample of 1949 at the Nitro
Plant, did you not?

A. Yes, sir.

Q. And you did the same spot urina;y porphyrin sample
in 1979 at the Sauget, Illinois, plant, did you not?

A, We did, indeed.

0. And you reported in your 1953 study on the urinary
porphyrins, didn't you, sir?

A, Yes, sir.

Q. And you found, according to this record, that the
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urinary porphyrins were normal, didn't you, sir?

A, We so stated, sir.

Q. That is what you found?

A, We so stated at the time.

Q. ﬁy question is, Poctor, you found at the time
according to in the urinalysis that they were normal?

A, According to our knowledge of porphyrinsﬂat the
time.

Q. Doctor, please. I am asking you as your knowledge
was at that time.

A, Correct. You are absolutely right, Mr. Carr.

Q. You can change your mind from a dozen different
reasons later on if you want to. My question is directed at
that time you analyzed the porphyrins and found that they
were normal, did you not, sir? |

A. Correct.

Q. And, Doctor, you on the next page you point out the

various types of exposure, don't you,.sir?

A, Yes, sir,

Q. That is on page number four., On this page you find

that 10 were in the accident, 12 were in operations in
building number 34, In building number 34, what do they do
there, sir?

A, There was where they made 2,4,5-T from
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trichlorophenol.

Q. In building 5172

A. That is where they made trichlorophenol at that
time,

Q. In building 51 there were four workers that you
examined from that building?

A Yes,

Q. Correct, sir?

a, Yes,

Q. There were two that did nothing but haul 2,4,5-T
that you examined, correct, sir?

A. Correct.

Q. There were three maintenance workers in 51 and 34
that you examined but they were not in building 41 where the
explosion took place, correct, sir? Is that correct, sir?

A. Building 41 wasn't used'at the time, sir.

Q. I wonder if you could answer my question?

A, Yes.

Q. And you had combined exposures, two that were in
both 34 and 51, one that was in buildings 40 and 46 and 34,
one that was in building 79, 16 and 34. The one in building
79, that is where ﬁhey packaged the 2,4,5-T, is it not, and
shipped it out?

A. I can't say. I don't remember, sir,
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Q. All right. It is not important at this time. And

I am not sure that that is correct. But in any event, you
éound another one th%t had been involved in the drying of
2,4,5-T in buildings 46 and 79, Eorrect, sir?

A. Yes.

Q. Now, in addition to those which you noted that they
occurred, there were persons that had worked in the
laboratory that had the chloracne. There were medical
persons who treated the affected people and persons who
visited, and these are plural, persons who visited the areas
of exposure occasionally. For instance, the safety director
also developed chloracne, correct, sir?

A, Yes, sir.

Q. Now, the next paragraph pbints out that one of

| these persons did not develop chloracne, do you not, sir?

A, On page 5, sir?

Q. The very same page, sir. You say there it is
apparent from the history that the cutanea symptoms in all
except one developed prior to the other symptoms. Do you see
that, sir?

A. Yes.

Q. All right. On the next page, you give the
distribution of these various complaints that they had. 35

had cutaneous lesions out of the 36. One person did not get
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chloracne, correct, sir? Do you see that table, 8ir?

A; Yes.

Q. S0, we have got 35 had got chloracne and one person
that did not get chloracne?

A. Yes.

Q. So that would indicate that you can be exposed to
TCDD, get systemic problems, pains, fatigue and irritability
and never get chloracne, dcesn't it, sir?

A, Mo, it does not.

Q. Doctor, do you not say that this person had the
complaints of pain, fatigue and irritability but did not get
chloracne?

A. He. complained about it and we in looking at his
record, sir, and in talking with him, we determined that he
was a complainer and that was Mr. Kyle. |

Q. Doctor, what you put in your list here, that there
are symptoms that these people have and they‘add up to the 36
for all the problems other than the chloracne, don't they,
sig? |

A. These are subjective symptoms, sir.

Q. Doctor, I understand that. They are all subjective
in these complaints and that is what we are talking about.

A. In 1953.

Q. Doctor Suskind, if you could --
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A, Yes, go ahead, sir.

Q. You reported here that this person had these
symptoms of pain, fatigue and irritability. Now, he could be
lying just like all the other 35 could be lying. He could be
stretching, he could be doing all kinds of things but he
reported to you and you reported‘it to us as a symptom, did
you not, sir?

A. Yes, we did.

Q. All right. And if true, if he was not lying to
you, if, in fact, he was having pains and fatigue and |
irritability, then indeed he had a systemic effect which did
not go along with when chloracne did not go along with it,
Isn't that correct, sir?

A, Not necessarily, sir.

Q. If it is true it is, isn't it, Doctor Suskind?

A, Not in this case, sir.

Q. Doctor, you are saying that it is not true?

A. I am saying it is not true in tbis case.

Q. Doctor, what I am telling &ou is to assume that he
wasn't lying to you. Would you direct the witness to assume
that the man wasn't lying to him, Your Honor?

THE COURT: Doctor, do you understand the
assumption?

Ao YeS, I dO.
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THE COURT: Please follow it.

Q. Assume that he wasn't lying to you. That indeed he
did have the aches and the pains, the fatique and the
irritability; that he waé exposed to the TCDD or the 2,4,5-T
and its contaminants but he didn't develop chloracne. Will
you assume that, sir?

A. I am assuming it.

Q. Are you assuming 1it? Th;n, indeed, one can get a
systemic effect without chloracne, can he not?

A. It is possible, if that is true.

Q. All right, thank you. Now, with relation to the
people involved in the accident itself, Mr. Shank was the
first one you examined, was he not, sir, and he was a
foreman, correct, sir?

A. Yes.

Q. And he told you that a year after the accident,
this would be 1950 as opposed to the accident in 1942, a year
after the accident after his acne occurred which, by the way,
occurred three months after the spill, so 15 months after the
exposure, this man developed severe aches in his lower legs
and thighs, excessive fatigue, lgss of sexual interest,
irritability, mental depression, aching sensation in the
infraclavicular and presternal areas. Also developed cramps

in the calves and portions of the thighs that was so severe

108

R




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

that he had to soak his legs and he complained of cold
intolerance, correct, sir?

A, Correct,

Q. Now, these things occurred 15 months after the
exposure, is that correct, sir?

A. 15 months after the accident, sir.

Q. Yes. And he was in there 5 minutes after the
explosion, wash't he, sir?

A. That is what it reads, sir.

Q. So, it occurred 15 months after his exposure,
didn't it, sir?

A, Yes.

Q. And, Doctor, you know the instance of Oliver where
the complaints in these three laboratory workers and some of
their problems occurred two years after the incident. You
know that as well, don't you, sir?

A. I don't know that it was two years.

Q. We will get to Oliver shortly bqt it was reported.
I would like for you to assume that it was reported that
these problems occurred some two years after the exposure?

A. The e#amination was made two years after.

Q. No, the symptoms occurred two years later, sir.
The problems occurred two years later in Oliver. Could you

assume that, sir? It is in evidence in this case.
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A. I am assuming it.

Q. 'And this case would parallel the Oliver case,
wouldn't it, sir, insofar as the length of time it takes for
these systemic disorders =--

A, I would say no, sir;

Q. You know here the systemic problems showed up 15
months later?

a, After the accident.

Q. Yes.,

A, He could have been exposed after that, too, sir.

Q. Well, surely, Doctor. I am not quarreling with
that. He was exposed to the accident and these problems
showed up 15 months liater?

A, But what I am saying, sir, he could have been
exposed afterwards as well.

Q. Well, surely he could. There is no gquestion but
that he was exposed. If it is spread over a wide area in the
plant, there is no question that he was egposed later as
well.

A. He was exposed to the work, to the work effort
subsequent.

Q. On March 8, 1949, he was exposed to the residue of
the explosion and he was exposed from thereafter. He |

continued in that building until 1952 as foreman. He was
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exposed all that period of time, was he not, sir?

A, Yes., !

Q. And he had his problems show up 15 months later
insofar as his aches and pains and irritability and so forth?

A.,- No, sir.

Q. Doctor, am I misreading it whe?e it says that his
cutanea lesion occurred three months following the accident?

A, Uh~-huh.

Q. Am I misreading that?

A, No, you are not.

Q. And a year after the cutaneous lesions occurred, he
developed these other problems?

A, But he was still béing exposed in building 41.

Q. I understand that. Did you hear my question? Hy
question said 15 months after the exposure in the accident,
these things occurred.

A, I will agree with you.

Q. And, Doctor, in your -- in the present.complaints,
he says that there héd been a noticeable regression, that
means they have lessend, and he has occasional pains in
infraclavicular and presternal areas and excessive fatique.
Correct, sir?

A. Correct.

Q. So he has pains and excessive fatigue?
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A. Regressed, yes.

Q. He has what you described as excessive fatigue,
doesn't he, sir, and pains?

A, But that is qualified, sif.

Q. Doesn't he have at the time you examined him in
1953, occasional pains and he also has excessive fatigue?

A. Correact.

Q. S0 he is one of these few workers, isn't he, sir?

A. Uh~huh.,

Q. And, Doctor, I am going to put two checks over him
so we will know that he is complaining of pain and excessive
fatigue, correct, sir? |

A. Yes.

Q. And, Doctor, the next person examined there is
Frank Milan, correct, sir?

A, Milan.

Q. He was also in the building 15 minutes after the
accident to clean it up, ﬁasn't he, sir?

A, Correct.

Q. Six months after. He got his chloracne three weeks
after the accident, six months later he developed aches in
the legs, shoulders, fatigue and inertia, doesn't he, sir? Do
you see that, sir?

A. Yes.
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Q. and he was unable to work from June to December of
1950, isn't that correct, sir?

A. Correct.

Q. Now, that is a year and a half after the accident
he was in such fatigue and such pain that he was unable to
work for a period of six months, isn't that correct, sir?

A, Yes; but between the time the accident --

Q. Doctor, if you'don't mind, could you just please
direct your attention to the question I am asking so that I
can get through with this. And, Doctor, he was -- when he
did return to work after being unable so to do, he was
actually transferred to another building, wasn't he, sir?

A. He was.

Q. And, Doctor, now these problems that he had got so
severe that it took a year and a half for them to get so
severe as to prevent him from working, doesn't it, sir, this
pain and this fatigue?

A, This is what the record reads, sir.

Q. Doctor, and you took this as fact, did you not,
sir?

A, We did, sir.

Q. And you could have certainly checked the record
whether or not he was able to work in that period of time,

whether or not he worked in that period of time, could you
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not, sir?

A. We regard it as his history as the truth, sir.

Q. And you find at the present time he has got
complaints of fatigue?

A. Mild fatigue, sir.

Q. Correct, sir?

A. Correct.

Q. So, he has one check and that is the fatigue,
correct, sir?

A, As you stated it, sir.

Q. Ralph Westphall was the next person that you saw.
He was in the building three days after the accident. He got
his lesions starting in May of '49, correct, sir? Is that
corxrect, sir?

A. Yes,

Q. Now, he d@dn't get the other probleﬁs until thrée
years- later in early 1952, isn't that correct, sir?

A. This is what he stated, sir.

Q. Excuse me, Doctor Suskind. But if everytime you
say that, if I have to ask you this is what you took as fact
and I am giving the question to you as if it is fact, fact
that you relied upon, the fact that I am relying upon, we
would save a lot of time if I didn't have to ask you that

additional question. This is what you took as fact, is it
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not, sir?

A, Yes, sir.,

Q. As far as you know, it is fact, isn't it, sir?

A. As he reported it, sir, yes.

Q. Is your answer yeé, it was fact, sir, and you
treated it as fact?

A, We treated it as fact,

Q. And as far as you are concerned it was fact?

A. We treated it as fact, sir.

Q. And, Doctor, you understood Mr. Westphall is a
truthful person. You believed he is telling the truth, did
you not?

A, Yes, sir.

Q. Have you ever found anything to counterindicate his
ability, his willingness that he didn't tell the truth?

A, I would assume from this report that he was telling
us the truth.

Q. In 1953 he developed the aches and pains in the
back, the thighs, the lower legs, severe fatigue, loss of
libido, shortness of breath and pain in the right upper
quadrant, did he not, sir?

A, That is what the report reads.

0. And this he got three years after the accident,

correct, sir?
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A. Yes.

Q. The problems of the aches and the pain and the
fatigue got so severe that in June of '52 he left work and
has not returned since?

A. Correct.

Q. Doétor, that means as of 1953 when you saw him,
this man still wasn't working because his aches and pains and
fatigue and libido and all of this business was so severe
that he left his work and hadn't returned since, right, sir?

A. That is right, sir.

Q. And this is a man that you considered is telling
the truth?

A. Yes, Sir.

Q. And, Doctor, at the time that you saw him or your
team saw him, he had severe fatigue throughout the day, loss
of initiative, shortness of breath on excertion, decrease in
libido, a dizziness upon waking and occasional pains in his
thighs and calves, correct, sir?

A. Yes.

Q. Now, this man then has central nervous system
problems or problemg associated with what you said the
nervousness could be. He has got the aches and pains and he
has got the fatigue, hasn't he, sir?

A. He does.
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Q. And so we will put him up there with three checks,
correct, sir? Would that be correct, sir, based upon what
you have reported in your 1953 report?

A. Not completely, sir.

Q. Well, shall I put four checks on because I am just
looking at the nervousnhess or the central nervous system
complaints or those associated with nervousness, the fatigue
and the pains.

A. Yes, sir.

Q. And we éet three checks for that, would he not,
sir, for present complaints?

A. Not when I read the final sentence of that
examination, sir.

Q. The final sentence is that he seemed anxious to
convince you that he was very ill and that his illness was
gsimilar to that of Mr. J. G. Steele?

A, Yes, sir.

Q. Do you think that there is somephing wrong that the
man that has these problems, that he can't prove that he is
having by any objective tests, the pain can't be proven by a
test, the fatigue can't be proven by a test. 1Is there
something wrong with this worker trying to convince you that
he has these problems that he does have in fact? Is there

something wrong with that, Doctor Suskind?
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A. Well, I believe that, if I may answer that --

Q. Could you answer my question? 1Is there something
wrong with that, sir, if, in fact, it is éhe truth?

A. Well, if it is the truth.

Q. Yes?

A, And there is some doubt.

Q. Excuse me. If it is the truth, is there anything
wrong with him trying to convince you that it is the truth?

A, No.

Q. Because if you report to the company that this man
is not in this condition, if this man doesn't have these
problems, his unemployment or workmen's compensation benefits
would be terminated, wouldn't they, sir?

MR. HEINEMAN: Objection, Your Honor. May counsel
approach the bench?

THE COURT: Sure,

(Bench conference had out of the hearing of the
jury.)

MR. H?INEMAN: That question is irrelevant and
immaterial and there is no evidence to support it and I
object to it.

THE COURT: I think it is relevant and material.
Overruled.

(The following proceedings were had in the hearing
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and presence of the jury).

Q. Could you answer my gquestion, Doctor Suskind?

A. I don't know, sir.

0. Have you never examined for and made reports
relating to workmen's compensation?

A. I have indeed. I do it all the time.

Q. And you do know that if the examining physician
chosen by the company says the man is able to work, that the
company has the right to cut off his benefits. You know that
also, don't you, sir?

A, Yes.

Q. And if you reported to the company that this man
was able to work, he could indeed have had his benefits cut
off, couldn't'he, sir?

A, Not medical benefits but other benefits,

Q. Yes. 1Isn't that right, sir?

A. That is probably so.

Q. And, Doctor, is there anything wrong with a man who
has got extreme pain, that he can't prove that-he has got,
extreme fatigue that he can't prove that he has got, is there
anything wrong with him trying to convince you that these
problems are real?

MR. HEINEMAN: I object, Your Honor. It has been

asked and answered.
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THE COURT: .I think it has been asked and answered.

Q. Now, Doctor, the next person is Jesse G. Steele,
correct, sir?

A. It is.

Q. You saw him -- the report that he had given you, he
was there in June of '49., He was one of the original four
that you saw. You repeated what you had found on your
original exam, the fatigue, the shortness of breath, the
soreness in the chest, insomnia, irritability, nervousness,
decreased libido, numbness in his hands, pain in the
shoulders, neck and extremities, correct, sir?

A, Correct.

Q. And these were the things that you found on your
first examination that he had reported to you on the first
examination, correct, sir?

A. Yes.,

Q. Now, you saw him, he was one of the groups that you
saw again in 1950, correct, sir?

a, Correct.

Q. And you repeat again problems that he had reported
to you in 1950, that is the pains that had decreased but
still persisted, the loss of libido -- I am sorry. In 1950
you reported, according to this report, that the loss to

libido, the insomnia and the nervousness had regressed

QUSRI - . ey -
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completely?

A, Yes.

Q. And by that you mean had gone away completely,
correct, sir?

A, I would assume that that is true, yes, sir.

Q. And, he presently gave you as his complaints,
however, pains in the neck and shoulders, fatigue. He has
been away from work -- I am sorry. He was on light éuty for
10 months before you saw him in 1953 but he had been away
from work since that time all together. 8o for 10 months, as
I take this, he worked on light duty and he returned to work
after the accident and then all together was off for the 10
months prior to the time you saw him and was off from work at
the time you saw him?

A. That is correct, sir.

Q. And his complainté at that time consisted of pains
in the neck and shoulders, fatigpe, the nervousness, the
swelling in the groin and neck, the soreness in the right
upper quadrant and the occasional vertigo, correct, sir?

A. Correct.

Q. And you point out that these are identical with
that of Mr. Westphall, don't you, sir?

A, Yes, sir.

0. But he also —-- this is Steele, is it not? He would
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get three complaints for the fatigue, the pains and the
nervousness, would he not, sir?

A. If you are separating complaints. You are
separating compléints, sir?

Q. Yes,

A. So long as I understand.

Q. That is what we have been doing thus fér. So we
have four on our list so far and the next one is John Selby.
John Selby was in the accident building the day after it
occurred., He got his cutaneous eruptions, that is just
another word for saying the starting of chloracne, isn't it,
s5ir?

A. I believe s0.

Q. He got hié several weeks after the accident.. In
May of '49 he had a high fever, Rocky Mountain Spotted
Fever. He was off work for 10 weeks with that. But then
three months after his first skin lesion he developed aches,
pains in the lower extremities and extremg fatigue, correct,
sir?

A, Yes, sir.

Q. He was off work. And a year later, he also had
frequent nightmares, his hands became numb, A year later he
developed severe fatigue, pains in the chest, low back pain,

loss of libido, cysts up near his, near his eyes?
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A. Yes.

Q. Occasional ~--

A. The eyelids.

Q. Eyelids. Occasional depression and vertigo,
correct, sir?

A. That is what he had complaints of.

Q. He had been off work for 18 months or over 18
months and as matter of fact he returned to work the very day
you examined him, is that correct, sir? |

A, That is correct.

Q. He complained presently at the time you saw him in
'53 of persistent fatigue, pains in the legs and chest,
occasional depression and recurrent vertigo. Again he would?
get, he would be one of the persons that would get three I
checks, correct, sir? 1Is that correct, sir?

A. If that is the way you are scoring.

Q. Well, for the aches and pains, the nervousness, the:
fatigue is what I am primarily concerned with, Doctor., i

A. Yes.

Q. And, Doctor, so that you won't, so you will
understand wvhy I am doing it and concentrating on those
three, those are the three main complaints of the Sturgeon

Plaintiffs. Do you understand that, sir?

A. I don't because I don't know what the complaints
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are, sir.

Q. All right, Doctor. The next person is Paul
Willard. He again was one of the ones that you originally
examined and we won't need to get into all of his
complaints. You saw him again in 1950 but since his
examination in 1950, he had remained out of the plant for
about half the time and when he does go back to work, he has

‘
done light work and he has had no problem with chloracne
since 1950, Do you see that, sir?

A. He had no complaints about it, }es.

Q. He has had neo trousle according to what you say
here, no trouble with his skin since 13850, 1Isn't that what
you say, sir?

A. One would have to look at the examination to
determine whether or not indeed that was true, sir.

Q. Well, if you look at the examination on Mr. Willard
on page 347

A. Yes, I am, sir.

Q. All that is listed there is residual chloracne on
the face and acne scars on the face, neck and trunk?

A, But he still had some c¢hloracne, sirc.

Q. Well, if he had it, it was of a form that you
called residual and was no longer active, correct, sir?

A, No. It is simply that he had chloracne which was
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still there.

Residual means being still there. The scars

are, those are no longer active but.residual would mean that

it is still there.

Q.

I won't quarrel with that, Doctor, because it is

not of a concern with me because what you found upon your

‘present complaint was presternal aching, marked shortness of

breath on exertion, frequent, heart palpatations, flushing,

low back pain, posterior cervical pain, recurrent vertigo and

depression, correct, sir.

A.

sir.
Q.
A.

Q.

Yes, I believe that is so.

I am sorry?

I was just reading it.

Is that correct, s8ir?

I am just reading it,

And on page 34 where you summarize the clinical

complaints for Willard, you also had in there fatigue, do you

not, sir?

A.
Q.
checks,
fatigue
A.

Q.

Yes.

So, Mr. Willard would go on.the list and with three

would he not, sir? One for the pain, one for the

and one for the nervousness, is that correct, sir?

If that is the way you are scoring it.

Doctor, the next one would be Lonnie Hurley who

worked in building 41 and got his first eruption in 19, in

May of '49, and a year after the chloracne showed up, he
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developed pains of the calf muscles, he had/painfﬁl twitching

of the muscles eSpeciallY at night, he developed nervousness,
generalized weakness and fatigue, is that correct, sir?

A. That is correct, sir.

Q. He had been away from work a total of 14 months but
he had not lost any time since 1951. 1Is that also correct,
sir?

A, That is correct.

Q. His complaints at the time you saw him in 1953 was
mild fatigue which increases on exertion, nervousness and
occasional legqg pain, is that correct, sir?

A. That is correct.

Q. So, Mr. Lonnie Hurley's name would go on here and
with three checks as well, would it not, sir?

aA. If you are counting the mild effects, yes.

Q. Well, that is what I am counting, sir. . And,
Doctor, the next one would be Barry Hudnall. Mr. Hudnall was
a man that worked with the pipes and steam traps with the
involved autoclave. He got his skin problems 10 days
following the accident and some few months later he developed
pains in the lower extremities and hips and fatigue on
exertion, and du¥ing the past few years, I would take that to
mean a couple of years before '53, he developed shortness of

breath, correct, sir?
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A. That is what it says.

Q. I am sorry?

A. Yes, that is what it says, sir.

Q. And his present complaints were a multiplicity of
symptoms including pain in the lower extremities, fatigue and
loss of teeth which he claimed was due to chloracne but which
I take it you would not agree with, isn't that correct?

A, That is correct, sir.

Q. So; Mr. Hudnall would go on the 1list but just two
checks, one for the pains and one for the fatigue, is that
correct, sir?

A. Correct.

Q. Sir?

A, If that is the way you are scoring it.

Q. Doctor, the next person listed is Harold Young who
got his systemic problems other than the chloracne several
months after the chloracne appeared. He got pains in his
lower and upper extremities, shortness of breath, loss of the
sexual drive and severe conjunctivitis, is that correct, sir?

A, Yes. We reported that, sir,

Q. He was one of the oneg that you saw in 1950 and |
reported on, correct, sir?

A. Correct.

Q. And according to what he told you, there was a
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steady regression. Now that means that symptoms éet less, or

his condition improves, correct, sir? N,

A, His condition improved.

Q. And while he had lost a year because of his
symptoms, he hadn't lost any work since 1951 but he still
complains of continuous mild fatigue, slight irritability,
aching in his legs and feet, correct, sir?

A. Correct. )

Q. .So, he still has these problems and that would be
Harold Young and that would be three checks,"would it not,
sir? |

A. If that is the way you are scoring it, sir. -

Q. And, Doctor, the next one is Mr. J. A. Hurley.
That is the man that had the nerve biopsy and the problems of
the loss of sensation and you report that he reports to you
at least that there was a continuance and steady .regression
of all skin lesions and non cutaneous symptoms. His present
complaints were insomnia, pqins in the hips, thighs and |
feet. Involuntary twitching of muscles of arms and legs,
swelling of the eyelids, slight nervousness and fatigue,
correct, sir?

A. Correct.

Q. And he is the one, if you recall this morning, that

pointed out on the neurological examination that had the loss
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of vibratory sensation from the iliac crest all the way
down. Do you understand that, sir?

A, Yes.

Q. And so he gets, Mr. J. A. Hurley would also get
three checks, would he not, sir?

A, If that is the way you are scoring it.

Q. Well, those are the problems he had, isn't it, sir?

A. Yes. But I am concerned with the degree.

Q. I understand that, Doctor. But --

A, And also =--

Q. I am concerned with what you said in 1980 and
others times.

THE COURT: Is this a good point for a short
break?

MR, HEINEMAN: First may I object to the speech and
ask that it be stricken since it wasn't part of the gquestion
and ask that the jury be instructed to disregard it.

THE COURT: The objectipn is ovgrruled. What was
said is proper. Gentlemen, could I see you at the bench for
a minute.

(Bench conference had ;ut of the hearing of the jury
and off the record.)

COURT RECESSED:

(The following proceedings were had in chambers out

129




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

of the hearing and presence of the jury.)

(The witness, Doctor Suskind, is brought into
chambers.) —

THE COURT: Okay. Doctor, on the basis of what was
said earlier and the facts that Mr. Carr gave you that I did
not have before, I have reconsidered my decision and I am not
going to hold you in contempt for the remark that you made.

DOCTOR SUSKIND: Thank you, sir.

THE COURT: I want to emphasis again, I understand
the circumstances under which it happened and I was not aware
of that before. I had no reason to be and I wasn't. I want
to emphasize again as I explained to you earlier and I think
you agreed, you could see how the remark -- you can see
intellectually_how the remark was not responsive to the
question that was asked and you know basically what I am
asking here and what any Judge asks of you is to respond to
what you are asked to. No more, .no less. Just comply with
some basic rules such as that.

We have taken this break after about an hour. I
understand I am trying to make sure that you don't get too
fatiqued as far as the testimony is concerned because I don't
want that to interfere with your ability to comply with the
requirements that any witness has to comply with in this

courtroom. I can juggle these afternoon breaks accordingly.
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I would much rather have your compliance and we move along
with the testimony and any éonflicts, be they intellectual
conflicts in front of the jury and not a conflict between you
and me and I will demand and will continue to demand that
these basic rules of decorum in the courtroom be followed.
You ﬁnderstand that, too.
DOCTOR SUSKIND: Yes. I will attempt to respect
them, sir.
THE COURT: Okay. Let's all take a break.
COURT RECESSED:
{(The following proceédings were had in the hearing
and presence of the jury)
RAYMOND SUSKIND
having resumed the witness stand, being previously sworn,
testified further as follows:
.CROSS EXAMINATION
By
MR. REX CARR,

Q. Doctor Suskind, the group that we have thus far on
the chart paper consists of the 10 workers who were clearly
associated with the accidental explosion, isn't that correct,
sir?

A, That is true, sir.

Q. And of those 10, nine of those 10 continued to
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complain of aches and pains, all 10 continued to have
complaints of fatigue, isn't that correct, sir?

A. I haven't counted that but if your checks indicate

that.

Q. Milan is the one that no longer is complaining of
pain, the other nine are. And all 10 have complaints of
fatigue and there are 7 of the 10 that have complaints of
nervousness or other complaints associated with the nervous
system. And, Doctor, the next one that we have is.Dewey
Meadows. He is the one that there is some question whether
or not he should be - in the accident group or in the process
wvorking group, is there not, sir? Do you see there where you
said in 1953 there was some question as to what group he Qas
going to be classified? Are you up to page 15, Doctor
Suskind?

AL I am on page 15 but I wanted to look at where we
had classified, attempted to classify him. I believe we
classified him finally in the group exposed to the making of
2,4,5-7, There was no --

Q. And not in the accident group?

A. Right.

Q. But in any event, it is not particularly important
to the purpose that I am driving at but he is the one that

you had some question about where in your first statement you
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say there were 11 affected workers, this is on page number 2,
11 workers in the accident process and 25 from the okher. Do
you recall that, sir?

a. Yes, sir.

Q. All right. And pass from that. Dewey Medows now,
his problems started with his chloracne three years prior to
the time you saw him. That would be in 1552 -- I am sorry.,
1951. No. I can't subtract. 1950 is when his problems
started. Would that be correct, sir, according to what he
told you?

A. If that was three years before, sir, yes.

Q. And a year and a half before he developed pains in
the thighs and knees. The pain become worse when he tried to
carry heavy objects. The eruption, that is the chloracne, and
the pain both have regressed considerably during the past
year. His present complaints consist of excessive fatique, a
loss of vigor and —-- loss of vigor?

A. And moderately active skin eruptions.

Q. And the loss of vigor, could that be called part of
a nervous system disorder? It is a feeling rather than --

A. I would assume he was talking about becoming tired.

Q. Well, that would be excessive fatigue, wouldn't it,
sir? Loss of vigor you could categorize that?

A. That must be how he desqribed it, Mr. Carr.
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Q. Well, if you look to page 35 to categorize it, you
call it on page 35 in the present complaints, you call it
loss of ambition and fatigue. Do you see that?

A, Under Dewey Meadows?

Q. Under Dewey Meadows on page 35, Present
complaints.

A. Yes.

Q. 8o we could put two checks, he has aching in the
legs and thighs for 18 months so he still has the aching
although it has regressed. He has a loss of ambition and
fatigue. Would that be three checks, Doctor?

A, If that is the way you are scoring, yes.

Q. Would you agree that those are his present
complaints?

A. Those were his present complaints.

Q. And,‘Doctor, the next person would be Mr, Stover,
Donald Stover, who is working in building 34 and he had his
chloracne that started -- mine is very dim. He claims that
he had been working in building number 34 f£or five months but
he started working in 1951 and he started developing his
chloracne then four weeks after he started in that building.
Six weeks later he developed pains in the legs, nervousness,
shortness of breath and exertion, easy fatiguability and a

constant feeling of being tired and a decreased libido. He
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had been off work or assigned to light duty since October of

'51, is that correct, sir?

A, Thathis correct, sir.

Q. And as far as his present complaints are concerned,
there has been a noticeable decrease in fatigue and he has
not complained of pain in his legs for some three weeks, is
that correct, sir?

A, That is correct.

Q. And as far as Mr. Stover is concerned, if you will
turn to page 35, he is listed as fatigue, inertia, mild
shortness, inertia regressing and mildlshortness of breath.
So he would have two complaints, one for the fatigue and one
for the so-called inertia, would that be correct, sir?

A. No. If I understand your scoring, it would
probably be oﬁly one because the inertia and the fatigue
might be one and the same thing.

Q. That is all right, Doctor. We can put one down for
Mr. Stover. The next person would be-Charles Arthur and he
developed pain in his thighs, this would be after he got his
chloracne, and the pain became most apparent on exertion. It
has persisted to the present time but it is mild and
transitory. He has decreased libido and he has become
nervous, is that correct, sir?

A, The decreased libido is in the past, sir.
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Q. He also complained of decreased libido and you
would put that in the past?

A. I think so.

Q. On the summary sheet on 36, he complained -- he had
aches and pains, nervousness and fétigue so he would have
three checks, would he not, sir? Would that be correct, sir?

A. If that is the way you are scoring it, sir, yes.

Q. Does he have those complaints?

A, Those complaints are listed in the report.

Q. The next person is Workman. Now, Workman never had
any problems other than chloracne, did he, sir?

A, I believe that is so.

Q. So, he will not be on the board and he can't be one
of the -- well, he just simply has never had any problem. He
never had any systemic poisoning. No symptom other than the
skin symptoms, is that correct, sir?

A, He never complained about systemic symptomé, sir.

Q. Is that a yes to my question, Doctor, that the only
problems that he had so far as you are aware is the skin
problem?

A. Correct, sir.

Q. All right. And Mr. Young would be the next one and‘
this would be H. O. Young as distinguished from Harold

Young. He was working in the buildings that had the accident
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synthesis. He also was in building 41 but he was not working
on involved equipment. He could easily be in either category
as well, could he not, since the material was scattered all
over the inside of building 41, being in that Building three
weeks following the accident working in it and also working
on the agitator of the involved autoclave and the machine
shop. He could well be included in the accident people,
isn't that correct, sir?

A, In our judgment he would be put into the group that
was involved in 2,4,5~T synthesis rather than the accident.

Q. But he was in the building three weeks following
the accident and he did work on the accident equipment,
didn't he, sir, not that it makes a bit of difference with
anything?

A, Several months later, sir.

Q. Aﬁd’Mr; Young presently -- well he developed his
pains in the left hip which became worse and he says that he
has pains in the left chest occasionally and shortness of
breath for the past two to three years. So his only
complaints that he had at the present time would be pain, is
that correct, sir? And I am not putting a check down for the
shortness of breath on the scoring that we are doing on this
chart. Mr. H. O. Young would just get one check for the

pain, would that be correct, sir?
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A, If that is the way you are scoring it, sir.

Q. Is that correct, sir?

A. That is correct.

Q. And, Doctor, the next person is Mr. Smith. He had
the chloracne. He developed pains in the calves which
started when he was in 51 and he presently has the pain in
the calves, is that correct, sir, pains or aches in the
calves?

A, Yes, that is correct.

Q. - So, he would get one check, would he not, sir? 1Is
that correct, sir?

A, Correct.

Q. The next person is a Mr. Beckman and Mr. Beckman
was a foreman and he developed his problems about a year
after the operation was initiated and it was chloracne that
he first noticed, is that correct, sir?

A. Yes, sir.

Q. In May of '51 he‘developed paing in his legs and
hips and became more intense while sitting down or lying
down. He became -- in the éast two years he has tired very
easily, little ambition. He has become jirritable and a
noticeable decrease in sexual activity. He also states that
his pains in the legs and hips have decreased considerably

but they do recur with severity at times, does he not, sir?

138




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. Yes.

Q. And he has listed then for present complaints is
aches in the legs, irritable, decreased sexual activity. He
would get two checks, would he not, sir, under the way that
we are scoring?

A, If that is the way you are scoring it, yes.

Qs The next person, Doctor Suskind, would be Willard
Forbes. His problems started in October of '51 with the
chloracne. It was a year later that he developed pain in the
back and lower extremities, more severe in the lying
position. They have persisted and they are relieved by
aspirin, is that correct, sir?

A, He indicated that in addition to the mild skin
eruptions, there were occasional pains in the back and lower
extremities. Is it Mr, Willard Forbes you are talking about
on page 21?

Q. All right. What he said, though, these pains are
severe and he is lying down. They have pgrsisted and they
are relieved by aspirin. Doesn't he say that, sir?

A, Yes. But -~ yes, sir. But he noticed also that at
the present he only had occasional pains in the back and the
lower extremities.

Q. Which become apparently more severe when he lies

down, is that correct, sir. The historian, the person
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writing it down, uses the words they have persistéd and that
they are relieved by salicylates?

A. That is what it reads.

Q. The next one is Charles Farley. He got his pains
in the lower extremities, shoulders and chest shortly after
he got the lesions. He had been in the building six months
after the accident but he had also worked hauling the 2,4,5-T
over to the building 79 for drying, is that correct, sir?

A. Yes. That is the story he gave.

Q. His preéent complaints consist of, other than the
folliculitis, shooting pains in the calves, shoulders,
calves, arms, part of the neck and nervousness and continuous
fatigue. 1Is that correct?

A. That is correct. That is how it reads.

Q. Mr. Farley then would get three checks, would he
not, sir? Did you hear my question, Doctor?

A. Are you asking for an answer?

Q. Yes, I am. You would get three checks, would he
not, sir?

A. If that is the way you are scoring it, yes, sir.

Q. And, Doctor, the next one is Mr. Galloway who was
one of the few persons who had no problems but chloracne,
isn't that correct, sir?

A, That is correct, sir.
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Q. And he would not go on the board, would-he, sir?

A, Not the way --

Q. And that is two people of those that we have talked
about so far that have got no problems as of 1953, is that
correct, sir?

A, What kind of problems, sir?

Q. These problems tﬁat we are talking about, the pain,
the fatigue and the central nervous problems, irritability?

A, The way you are judging them, yes, that is correct.

Q. The next one is Basil Hoffmann who didn't even
start seeing the acne until January of '53, just a few months
before you saw him and he had occasional mild pain in the
left leg, is that correct, sir?

A. After the appearance of his acne, yes.,

Q. And that is the present complaint, is it not, sir?
Is it not, sir?

A. It reads occasional, slight occasional pain in the
left leg.

Q. That is a present complaint is my gquestion?

A. That is a present compiaint.

Q. The next one would be Mr. Null who has no complaint
referable to the exposure. He did have some TCP exposure one
week prior to the examination and based upon the past history

of how long it takes for these problems to show up and you
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wouldn't expect to see any problems related to this man in
just the week you saw him, would you, sir?

A. I can't answer that, sir, because I don't know the
degree of his exposure except that it was chemical burn.

Q. Well, my question is, is that based upon the length
of time that it took these other persons to have-their
systemic problems show up, you would not expeét the systemic
problems to show up in this man within a week, would you,
sir?

A. Probably not.

Q. Not when it takes it a year or six months or 8
months for these others that have the systemic problems,
isn't that correct?

A. You asked another question, though, sir. You asked
me would I anticipate, did you not, sir?

Q. I think I did, yes.

A. Well, I can't answer that. That is what I am
saying.

Q. Well, based upon your observation of these others
that we have looked at, these 36, and the length of time that
it has taken in nearly -~ invariably for these other problems
to show up, you would not expect, Doctor Suskind, as his
treating and examining physician, for these kind of problems

to show up in Mr. Null within a week, would you, sir?
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A. That is probably correct.

Q. Mr. McClanahan is the next one. He is related to
the Ivel -- well, I don't know if he is related at all. He
has the same last name as Ivel McClanahan. You probably know
whether he is or is not related but I don't. In any event,
he developed his problems of chloracne in 1950 but it wasn't
until a year later that he developed the aches and pains and
so forth, isn't that correct, sir?

A, That is what the record shows,- sir.

Q. And they are most noticeable in him when he is
relaxed such as sitting and lying down. He has also noticed
a decrease in his sexual interest for several months anorexia
and continuous fatigue. In the case of this man, he got
transferred to another building and his appetite and sexual
interests have been normal. His pains and fatigue have
subsided completely and I take it there you are using the
word sussided to mean gone, do you not?

-A. When I say completely, I mean gone, yes.

Q. And, Mr. McClanahan would not get on the board as
having any present complaint referable to fatigue, aches and
pains or central nervous system disorder, would he, sir?

A, No, not according to your scoring system.

Q. And, so far, Mr. McClanahan is the only one of

those who had been exposed who had aches, pains, fatigue and
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these other problem? and in whom the problems have completely
gone, isn't that correct, sir?

A, Well, I would have to look at the records to verify
J

that, sir.

Q. Well, to lhelp you verify it, we have got Galloway

who didn't have any problems to start with and Workman and
Null. All these men did not have problems to start with and
since they didn't have any probleﬁs other than chloracne to
start with, they can't very well go away, and McClanahan is
the only one, if you want to look at the board or to your own
records, the only single one person who has had problems and
who now no longer has them other than the chloracne, isn't
that correct, sir?

A. I haven't been keeping score so I can't verify
that.

Q. Doctor, if you could look to the board there and
look at your charts -- well, we will verify it when we get
through, Ddctor, if you have any problem gbout it. Your next
person is Mr. Simmons and he developed his pain in 1951,
pains in his shoulders, arm and right hip, is that correct,
sir?

A. As the record reads that way, sir, yes.

Q. And his pain according to your report seems to have

subsided with injections of Vitamin B 12, is that right, sir?
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A. That is how he reported it, sir.

Q. And he had, however, severe and recurrent ear aches
and severe chronic sinusitis, is that correct, sir?

A. He did but they were separate, I believe, Mr.

Carr. One occurred in '52 and the sinusitis occurred bhefore
they made --

Q. Before?

A, Before they made 2,4,5-T.

Q. ihe only thing that occurred after the accident was
the severe recurrent ear aches and Mr. Simmons should not go
on the board either, should he, sir?

A. No, not according to your way of scoring, sir.

Q. Now, we have the second person. Mr. Simmons is a
person that did have complaints of pain to start with but
because he got these injections of the B 12, his pains have
gone away?

A. I don't know whether it is because he got the
injections, sir. He had the injections apd he indicated they
went away.

Q. Well, Doctor, you are the one that said at that
time quote his pain seems to have responded to injections of
B 12, end of quote?

A. I noticed. Seemed to have repsonded.

0. My question is, isn't that what you said?
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A. Yes, it is. Absolutely.

Q. Doctor, the next one is Ervin Bailey and Mr. Bailey
had shortly after his skin problems which occurred in '52, he
stgrted-having pains in the calves aﬁd knees as well as the
back and the pains now occur most frequentl} in the early
morning at the end of the shift. He presently complains in
addition to the pains and his acne, he complains of
nervousness, urinary frequency and fatigue on exertion, is
that correct?

A. That is how the record reads, sir.

Q. So he, too, would get three checks, would he not,
sir?

A, Yes, according to your scoring.

Q. And, Doctor, the next person is Earl Harris who
developed aches in both knees within the pdst year. While he
had chloracne in October of '49, he didn't report it until
1950 and the symptoms are improved at the present time but he
would have a check for present complaints of aches in the
legs, would he not, sir?

A. Yes, according to your method of scoring.

Q. Doctor, Mr. Ferrell had no complaints initially
other than his chloracne and recently he's noticed an
increase in nervousness in the last year, has he not, sir?

A, That is how it is recorded. There is also a record
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of other symptoms, sir.

Q. Well, the other syﬁptoms don't fall ~- the peptic
ulcer you are talking about, are you not, sir?

A, The peptic ulcer and the Banthine can be related to
the nervousness.

Q. Yes, I am sure they can and that was a question
that I was going to ask you is that the one thing that you
found in your '79 study reported in '84 was an association of
ulcer and exposure, did you not, sir?

A, There was a suggestion of relationship between the
history of peptic ulcer and exposure.

Q. And the nervousness can be connected with that, can
it not, sir?

A. It could.

Q. And you recall again the 16 claimants in the
workmen's compensation matter all said they were fearful and
apprehensive which again could cause the peptic ulcers, could
they noﬁ, sir?

A. It might have some association, sir.

Q. And you found a statistically significaht
association, did you not, sir, in 19847

A, By history.

Q. Is that an answer to my question, sir?

A. I think it is, sir.
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= 1 Q. 1Is it a yes or is it a no?
2 A. There is a suggestion of association, yes, sir.
3 Q. All right. Thank you, sir. The next person was'
4 | Mr. Roy Wright who noticed his chloracne starting in 1951,
5 | 18 months later he developed pains in the hips, lower
6 |extremities and back with pain in the hip becoming so severe
7 | that he thought of laying off work. Do you see that, sir?
8 A. I do, sir,
9 Q. Doctor, again this person with these systemic
10 | problems with pain developing so long after the chloracne

11 | developed and so long after the initial exposure, doesn't it

;;\ 12 | remind you of the occurrence with the scientists as reported

13 |by Oliver, the three scientists and in many instances the

14 | same thing in the Spolana, Czechoslovakia, occurrences?

15 A. May 1 comment on that, sir?

16 . Q. My question is, doesn't it remind you of those

17 | things, Doctor?

18 A. They might be similar but they are not identical

19 | whatsoever.

20 Q. Wéll, Doétor, I know they are not identical

21 | whatsoever, They are different plants, they are different

22 | combination of chemicals. There scientists were working with
o~ 23 | pure TCDPD. The people at Nitro were not and neither were the
o i

24 | people at Spolana, Czechoslovakia. My question was, sir,
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don't the onset of the delayed onset of these problems, do
they not appear similar to you? Do they not remind you of
one another?

A. I would have to know what problems you are
referring to, Mr. Carr.

Q. There that we are just talking about here, sir, 18
months after the chloracne he developed the pains in the hips
and lower extremities and the others that we talkea about
earlier where a year or nine months or six months they
noticed their impotence or their loss of libido or their
aches and pains. Doesn't that remind you, sir, of the things
that occurred in Spolana and these three --

A. No, sir. Not at all.

'Q. Doctor, the next one would be Mr. William Saxton.

I think I neglected to do my job here. I did not put
Wright. And Mr. Wright would have one check for the pain,
would he not, sir?

A, Yes, according to your methed oﬁ scoring.

Q. Doctor, the next one then is Mr. Saxton. He
developed his pain one year after he developed the chloracne,
did he not, sir?

A. According to the record, yes.

Q. And then after that, that is during the past three

years, he tires easily and he has become nervous as well,
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isn't that correct, sir?

A, That is what the record reads, sir.

Q.° So Mr. Saxton would get three checks for the pain,
the nervousness and the fatigue, would he not, sir? Is that
correct, sirc?

A. According to your method of scoring, yes.

Q. The next one is Donald Payne who had no problems
other than his chloracne except.that his children developed
the comodone blackheads and papules when he went home, isn't
that correct, sir?

A. That is what the recorﬁ reads.

Q. The next person is Byron Jones. Mr. Jones
developed chloracne in 1951 but in the past six months, that
is some two years after the chloracne was started, he
developed aches in the thighs and the calf muscles during the
time that he has heavy lifting, is that correct, sir?

A, Yes, that is the way the rgcord reads, sir.

Q. And he would get one check, -would he not, sir?

A. Yes, according to your method of scoring.

Q. The next person is Harold McClanahan and Mr.
McClanahan has had no problems other than the chloracne,
isn't that cérrect, sir?

A. He never complained of any systemic symptoms, sir.

Q. Is the answer to my question that he had no

150




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

problems other than the chloracne, is that --

A. That is true, sir.

Q. The next one is Mr. Harold Newcomer and Mr.
Newcomer developed problems in December of 1952 but since
January -- where he got his chloracne -- but since January of
'53 he developed aches in the lower part of the back, thighs
and calves which seemed to appear when he is relaxed or
sitting down or lying down. They are not continqous. They
occur about once or twice weekly and they are not relieved by
aspirin. 1Is that correct, sir?

A, That is the way it reads.

Q. So Mr. Newcomer would get one check?

a. I don't believe he would get any checks because if
you look at my page 39, you will see that all we list is the
acné of the.face since December of '52.

Q. Well, that is all you list on that chart but you
list in the history that, in fact, he has pain that are not
continuous and occur about once or twice weekly and they are
not relieved by aspirin, isn't that correct, sir?

A. There is what it reads. |

Q. Yes.

A, In the physician's judgment, however, and I think
that is important, sir. One would have to consider the

significance of those occasional pains.
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Q. Doctor, I am not asking at this time toxconsider
the significance. All I am asking you for is an affirmation
that he had those pains in 1953 at the time he was examined
by your group.

A, Once or twice weakly.

Q. Yes. Thank you, sir. The next person would be Mr.
James Kyle and there is the man that did not have thé
chloracne, isn't that correct, sir?

A, He did.not have an eruption typical of chloracne,
correct.

Q. And he did have, however, aches and does have
aching in the back and knees that is continuous., He is

fatigued and irritable, is that correct, sir?

A, Those were his complaints and I would not score him
for those complaints.

Q. Doctor --

A, Because we doubted that this was so.

Q. You may doubt all you want but he complained of the !
aches and pains, did he not, sir?

A. I think it is --

Q. All of these complaints may be fictions of their
imagination or may be anything you want to call them, sir,
but my qguestion to you is is Mr. Kylé in the examination that

you made of him had complaints of aches and pains, fatigue
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and nervousness, did he not, sir?

A, Yes, sir.

Q. And based upon --

A, I wouldn't agree with your scoring, sir.

Q. Well, let me ask you again. If we are giving
checks for complaints, sir, would Mr. Kyle get checks because
he has these complaints?

A, If they are valid complaints, yes.

Q. I am not even asking you about the validity. I
accept the fact that you consider that all of these others
preceding him are valid and that his are not valid. But my
question is, sir, we give checks to the people that have
complaints and that is the sole criteria for putting the
checks on. Whether or not he was a worker that complained of
aches and pains in '53, is he entitled to be on this list or
not, sir?

A. No, sir.

Q. Did he complain of aches and pains in 1953?

A. In the judgment of the physician they were not
accurate.

Q. Doctor, he was complaining, was he not, sir? Dia
he not make complaints?

A, He did.

Q. Yes. And if we are putting on this board the

— —
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people who made complaints, then he should be on Ehe board,
shouldn't he, sir?

A. According to your scoring, too, but according to my
judgment he shouldn’'t.

Q. Thaé is perfectly all right, Doctor. My question
is, did he have'complaints of pain and if we are putting
people on this list that have complaints, he goes on the
list, does he not, sir?

A, Not if in the judgment 6f the physician they are
not valid.

Q. Do you understand? 1 am not asking you whether
they were valid or not. Assume they are invalid and that we
are putting on this board people who have invalid complaints
of pain. Does he get on this list?

A. If it is invalid and you are willing to put that on
the board, yes.

Q. Yes. Because, Doctor, the thing that this list is
to demonstrate, sir, is not whether or not these people
really have these because I don't know it and you are the one
that says they ail had them except Kyle and that is not the
purpose of this board. The purpose of this board is to
demonstrate the untruthfulness of the statement that you
made, that is, in a few cases workers continued to complain.

That is all this is about, Doctor Suskind, and he was a
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worker, wasn't he, sir?

A, Yes.
MR. HEINEMAN: I object to the speech, Your Honor.

THE COURT: Gentlemen, could you appreoach the

| bench, please.

(Bench conference had out of the hearing of the
jurye.)

THE COURT: That is the second time you stated that
objection before the jury. That is a speaking objection and
I don't want you to do it anymore in front of the jury.

MR, HEINEMAN: I can't conceive that that would be
a speaking objection insofar of the fact I object to the
speech and I move that it be stricken and ask the jury be
instructed.

THE COURT: I do consider it a speaking objection.
You are now on notice. Now, make your objection..

MR. HEINEMAN: I object to the speech. It had
nothing to do with the question. It<was.nothing but a
speech directed to the jury. I object to it and ask that it
be stricken and ask that the jury be instrﬁcted to disregard
it.

MR. CARR: I don't think I need to respond, Your
Honor. I was responding to what he said.

THE COURT: Objection is overruled., We will take
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about a five minute break and then we will go back to.it.

{The following proceedings were had in the hearing
and presence of the jury).

THE COURT: Ladies and gentlemen, we will take
about a fivg minute break and then we will go back to
questioning., The admonishments that I gave you earlie£ will
apply during this break also. Court is in recess.

COURT RECESSED:

(The following proceedings were had in the hearing
and presence of the jury)

RAYMOND SUSKIND

having resumed the witness stand, being previously sworn,

testified further as follows:
CROSS EXAMINATION
By
MR. REX CARR.

Q. Doctor Suskind, with relation to Mr. Kyle who we
were discussing at the break, he has these complaints, has he
not, sir? ‘ ;

A. He provided us with complaints, yes, sir.

Q. And, Doctor, in your analysis'of him, in the
summary box that you used on page 39, you put in the abnormal
clinical finding problem complainer, question mark, did you

not, sir?
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A, Yes. '

0. That meant that yéu thought, you questioned theﬁ
whether or not his complaints were based upon real
occurrences or whether they were exaggerated in part or real
in part, did you not, sir?

A, I think we were concerned that they were not real,
sir.

Q. Doctor, you found that he did have a mild
folliculitis, didn't you, sir?

A, Yes, sir,

Q. And the only man that you found -~ and he had the
same exposure, he had the same work as Saxton and Bailey, did
he not, sir?

A. Yes, sir, according to the record.

Q. And he had the same hygienic program as Saxton and
Bailey, did he not, sir?

A. I assume that is so because we mentioned that.

Q. And he wasn't off work, was-he,.sir? He was workiné
full time?

A. Yes, sir.

Q. He was not using the complaints for any purpose
that you are aware of, was he, sir?

A. We didn't know.

0. Sir?
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A. I said I didn't know at the time whether he was or
not,

Q. Well, was he looking to get off work?

A, We didn't make any mention of it.

Q. Did he put in any claim for workmen's compensation?

A, I have no idea, sir. I wasn't concerned with
workmen's comp.,

Q. Now, Doctor Suskind, you have put on this board as
legitimate and truthful the complaints of all of these people
with the exception of Kyle, have you not, sir?

A, Sir, you have put it on the board.

- Qe Doctor, didn't I get your agreement for each one?

A. According to your method of scoring, yes.

Q. Didn't all of these people have these complaints as

the checkmarks indicate, sir?

A. Yes, sir.

Q. All right, And, Doctor, all of those had some --
the only difference, sir, between Kyle and all of these
others, his complaints are the same, his compldints start in
a similar fashion after exposure, same thing as Saxton and
Bailey. The only difference, Doctor Suskind, is that he
doesn't have chloracne, isn't that correct, sir?

A. I am not sure that the mild folliculitis might not

be chloracne but we didn't diagnose it as such, sir.
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Q. Cquld you answer my question? The only'difference
between Kyle and all these others is that he did not have
chloracne, isn't that correct, sir?

A. No, sir.

Q. What other difference is there?

A, The other difference is in the veracity of his
complaints.

Q. What led you to believe that he wasn't telling the
truth?

A. The observation by the interviewer and by the
doctor which is in the record, sir.

0. My question is what led you to believe that he
wasn't telling the truth?

A. He appeared to be attempting to convince us of all

0of these things excessively, I assume.

Q. Doctor, there is two others at least on here that
you said tried to convince you of that, of their condition?

A. These are also people, Mr. Carrf that had
previously, we had previous knowledge of their complaints

which were real.

Q. Doctor, their complaints were real. The aches and

pains were real. You had to accept their word for it in each

instance. The fatigue complaints, the aches, the pains, the

nervousness. In each of these indications they are all
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things that the people tell you. You have no way.of
verifying those complaints, do you, sir?

A, Yes, we do, because in some instances, especially
those who were exposed to the runaway reaction, they were off
work because of these disabilities.

Q. Well, Doctor, they were off work because they said
they hurt so much they couldn't work, isn't that correct,
s8ir?

A. And it appeared to be real by observers.

Q. What observers, Doctor?

A. Their peers.

Q. What peers?

A, The management.

Q. Doctor, do you mean to say you went out and
investigated the validity of these people's complaints?

A, I am not talking about that. I am only talking
about the medical records of the company, for example. |

Q. The medical -- What they showed you was this man
said that he was so tired that he couldn't work, isn't that
correct,.sir?

A. Or that he could not work because he was aching and
that was real.

Q. He hurt so much?

A, Yes, sir.
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Q. Now, he said these things and there was no evidence
other than his statement that these things were true, isn't
that correct, sir?

A, But in the way he ~--

Q. Excuse me, sir. Isn't that correct, sir?

A, That is so, but ~-

Q. Doctor Suskind, do you have children?

A. Yes, I do.

Q. Do you have —- how many children do you have?

A, I have two sons.

Q. In my children -- 1 have some children and I -- I
have some children that can be telling the absolute truth to
me and they act as if they are telling me a tale. I have
other children, I didn't know this until years later, that
can be lying like a thief to me and I think they are telling
the truth. Have you had a common experience like. that,
perhaps not with your children, but perhaps with other
people?

A. I have had experience with patients, MHr. Carr;

Q. That yvou would think would be telling you the truth
and you accepted as telling the truth but it turned out they
were lying, isn't that right, sir?

A. They were telling me about certain experiences that

they had that couldn't be verified.
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Q. That doesn't mean they are not teliingfﬁhe truth
simply because there is all kinds of things, Doctor, that
happen to us individually that can’t be verified unless we
are accepted as telling the truth. And my question to you,
sir, is do you not agree that some people have the appearance
of not tellimg the truth when, in fact, they are and others,
we call them con men, have the ability to lie like mad men
and make you believe it is the gospel truth? You know that
to be the case, don't you, sir?

A. If I may use your phrase, sir, yes, I think it is
true. We have thought that Mr. Kyle was conning us.

Q. And you thought that or at least you made some
comment that these other people wanted to convince you in
order to stay off work. Now, Westphall and Steele, I think
it were, were two people that were off work. They had reason
to convince you that they were ill and couldn't work and they
had a motive, too. Mr. Kyle -- and you accepted their
statement. ¥r. Kyle has no motive. He is simply aﬂd he is
even telling you that his aches and pains get improved with B
12 injections. Now, why would somebody go get B 12

injections, sir? I hate needles and I will tell you it would

| take a lot of aches and pains for me to go get a shot of any

kind. Why would somebody tell you that his aches and pains

improve with these B 12 injections if he wants to convince
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you of some kind of lie?

A, I am not all together sure, sir, because it is so
long ago but all I can do is take the record at its face
value,

Q. Doctor, take the record at its face value. The man
told you B 12 injections seemed to help him and he did tell
you that, didn't he, sir?

A, That is what he said.

Q. Now, Doctor, the only reason -- Now, that is a
reason to believe that he is telling the truth about aches
and pains, isn't it, sir?

a, Not necessarily.

Q. Oh, Doctor, if somebody wanted to convince you they
got aches and pains, they will tell you I took these B 12
shots and they didn't help me at all. This man said I took
these shots and they helped me. Now, if he is trying to
convince you that he has a terrible condition that he should
get compensation for or whatever the reason, he is not going
to tell you that the B 12 injections helped him, is he, sir?
He is not going to show up for work everyday, is he, sir? He
is going to lay off from work. I hurt so much I can't go to
work. This man took his B 12 injections and they improved
him and he didn't miss a single day from work.

‘Now, Doctor, isn't it a fact that ‘from the
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appearances that you have at that time, from the fact that he
took the shots, the fact that he worked, the fact that he had
the same exposure of the others, tha; he had aches and pains
the same as the others, wouldn't that support you in coming
to the conclusion that this man was telling the truth but may
have unfortunately fallen into the category like one of my
boys —-- and he is the boy, by the way, that is the missionary
today, I might say -- that false in the category —-- that is
vice versa. He was the con man. It is Eric. I am getting
my kids confused, but in any event, the missionary was the
one that conned me and Eric is the one that I never would
believe, but anyway, I am digressing, Doctor.

Isn't it a fact that Kyle may be in that situation?

A. We didn't think so, sir.

Q. I know you didn't think so, sir, but what I am
asking you now on reflection and considering the things that
I have pointed out to you, isn't that a possibility, sir?

A. I really can't say after the fact whether that is,
sir.

Q. All right, Doctor. Doctor, the final two that we
have were Asbury ané Dent and both Asbury and Dent, if my
notes are correct, had acne only and had no problems either
initially or thereafter except the chloracne, isn't that

correct, sir?

164




N,
Y

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A. That is true, sir.

Q. And so they would not go on the board, would they?

A. Yes, sir.

Q. Now, Doctor, on that board we have 23 people, don't
we, sir?

A. I haven't counted them but --

Q. That was what I last counted. We have got 27
people that have these complaints; have we not, sir?

A;‘ Yes, sir.

Q. Now, that is 27 out of 36, isn't it, sir?

A. It is, sir.

Q. And of the initial 36, we had 7 people that had

chloracne only, isn't that correct, sir? I will remind you

Dent, Asbury, H. McClanahan, Null, Galloway and Workman, is
that correct, sir?
A. How many did you say, sir?

Q. Seven, sir, with chloracne only?

A. I assume that that is propbably so. I haven't
counted.

Q. So, Doctor, of the 36 people that were examined, 7
had no complaints other than chloracne and that would leave
us then 29 people that had complaints of chloracne and in
addition thereto with exception of Kyle who had no

chloracne. Of our 36 people then, only two of those with
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initial complaints had no complainté in 1953 refefring
aches, the pains, the nervousness, the fatigue and the
shortness of breath, isn't that correct, sir?

A. I haven't counted them.

Q. Please count them, Doctor Suskind.

A. Well, you have 27 there.

to the

Q. . Yes, and we have got 7 who had chloracne only,

don't we, sir? That is 34, isn't it, sir?
A, Yes.
Q. And you examined 367

A. Yes.

Q. That means two had complaints initially but they

went away, isn't that correct?

A. That might be possible.

Q. I haven't checked, 1Isn't it correct, sir? Those

two people, sir?

A. Who are they, sir?

Q. They are McClanahan and Null. No, I am sorry.

Null is the one that had chloracne only. Simmons.
McClanahan and Simmons.

A. Which McClanahan, sir?

Q. M. McClanahan.

A. H. McClanahan?

Q. Yes. It could be Willard McClanahn. The man
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following Null, Do you see that that is correct,‘sir?

A. Let me check, sir, if you will. Millard R.
McClanahan, page 23. And who was the second one?

Q. I said it just a second ago., Simmons.

A, Okay.

Q. Is that correct, sir?

A. That is correct.

Q. So, what we have on this 1980 report that you and
Doctor ‘Zack prepared is that if we put in the words in a few
cases workers did not continue to complain of aches and pains
and so forth, it would then be an accurate statement,
wouldn't it, sir, because we have two that did not continue
to complain of aches and pains and so forth, isn't that
correct, sir?

A, No. That is not correct, sir.

Q. How many did we have that did not continue to
complain of aches and pains, lower extremities{ back,
nervousness, fatique and shortness of:bregth?

A, Of the 36 we have 27 but we are talking about
something else in the Z2Zack-Suskind study.

Q. We are talking about something else? How many did
not continue to complain of aches and pains?

A, May I read it?

Q. My question is, how many did not continue to
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complain of aches and pains in 195372

Two of the 36 but that is not what we were talking

‘labout in the Zack-~Suskind study.

Q. What we are you talking about in the Zack«Suskind
study --

A. May I read it?

Q. What were you talking about in the Zack-Suskind
study?

A. We were talking about the re-examination of the
persons, the 4 of the 6 workers examined in 19489.

d. That is the 10 to start with, isn't it, sir? How
many of those 10 continued to complain of aches and pains in
19537

A. There weren't 10, sir, There were only 6.

Q. Well, how many of those 6 continued to complain,
sir?

A. We only examined =--

Q. All of them is the answef, isn't that correct,
Doctor?

A. That is not so.

Q.

Did you examine Shank, Milan, Westphall, Steele,

Selby, the original 10 with the original 6 in that, sir?

A.

Sir, we did not examine Shank or HMilan, Westphall

or Selby or Hudnall in 1949 or '50.
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Q. Who did you examine, sir?

A. We examined Willard, we examined Steele, we

1 examined Ivel mcClanahan, we examined Jonathan Hurley, we

examined Harold Youhg and we examined --

Q. You exaﬁined Steele, Willard, Harold Young, J.
Hurley and Ivel McClanahan?

A. We examined one other, sir.

Q. Well, Doctor, of those that you re~examined in
1953, 100 percent of those people continued to complain of
these aches and pains and so férth, did they not, sir?

A. But what we said --

Q. Excuse me, sir. Could you answer that question,
please, 8ir?

A. Yes.

Q. Isn't it a fact that 100 percent of the workers

that you re—examined continued to complain of aches and pains

and so forth?
A. Would you refer to this?
Q. Could you answer my question please?
A. They did.
Q. Yes.
A, But that is not what we said here.
MR. CARR: Your Honor, I think the witness has

responded to my gquestion.
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Q. Doctor, all of the workérs that you examined that
you re-examined continued to have these complaints, did they
not, sir?

A. We said that the finding --

"D Excuse me, Doctor. All of the workers that you re-
examined continued to have these complaints, didn't they,
sir?

A. But at a much lower level, sir.

0. Doctor, I am not quarreling with the much lower --

A. That is what we said in the statement, sir.

Q. What you said was quote in a few cases, workers
continued to complain of aches and pains of the lower
extremities, in the back, nervousness, excessive fatigue and
dyspnea. Didn't I put it up here exactly correct?

A, But there is another statement which you left out,
There is a statement that you left out.

Q. No clinical explanation for these complaints could
be made based on the record. All of the workers showed a
marked improvement in their skin lesions?

A. No, sir, that is not what I am talking about.

Q. Let's read the whole paragraph. "In 1953, four of
the six workers examined in 1949 and 1950 were re—examined
and six additional workers involved in the accident were also

examined." Now, that is 10, isn't it, sir?
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A. That is.

Q. | And that is these 10, isn't it, sir?

A. But we didn't examine six in 1949 and '50. We
didn't examine six. We only examined four.

Q. Doctor, be that as it may, then you go on to say.,
"The findings in this later examination indicated a general
regression of both the cutaneous and non cutaneous symptoms
which had been present earlier”, and that is certainly true,
isn't it, sir?

A, That is certainly true.

Q. No question about that?

A, That the —-

Q. Doctor, there is no question that they did show a
general regression in these cutaneous and non cutaneous
symptoms, isn't that correct, sir?

A. That is right.

Q. And in those four that were re-examined, isn't that
correct, sir?

A. Right.

Q. "And all of the workers showed a marked improvement
in their skin lesions", that is correct, isn't it, sir?

A, Yes.

Q. "There were residual of the acne and a few active
lesions", that is correct, isn't it, sir?

e ]
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A. Yes, it is.

Q. "In a few cases, workers continued to complain of
aches and pains of the lower extremities and back,
nervousness, excessive fatigue and dyspnea.” That isn't
correct?

A. It is, if you --

Q. 100 percent of those that you re-examined continued
to have those aches and complaints, did they not, sir? 100
percent of those that you re-examined continued to have these
aches and pains, did they not?

A. Those were the few we were talking about. Four is
a few., Four is a few.

Q. And, Doctor, what you are doing then is misleading
the world at large by making a suggestion. We only examined
a few cases and in these few cases that we examined they
continued to have their aches and pains, isn't that right,
sir? That is what you are telling the world at large?

A. No, I am not.

Q. Doctor, did you tell the world that every single
one of the persons that you re-examined continued to have

these same complaints that they had in 1949, albeit reduced
in some cases and increased in others. Did you tell the

world that, Doctor Suskind?

A. We did in the first part of that paragraph.
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Q. You didn*"t say that/ did you, sir? But now in the
next sentence. You said referring to exactly the same cases,
that is all of them. You are referring to exactly the same

cases iIn the next sentence, aren"t you, Sir?

A. Right.
Q- In the one sentence you say all of them showed
great improvement. In the next sentence iIn a few cases they

continued to complain. Why didn"t you say if you wanted to
let the world know that four years after this exposure they
continued to have these complaints, why didn"t you say Iin
that next sentence, all of the workers also, however,
continued to complain of aches and pains? Why didn"t you say
that, Doctor Suskind?

A. Because all we could judge by were the people we
re-examined.

Q- And that was 100 percent, wasn"t iIt, sir?

A. And those are a few of the workers.

Q- And, Doctor, when you wrote the thing in 1900, you
had the benefit — you knew that 27 of these people out of
36, 27 out of 29 that had the complaints continued to have
the complaints, didn"t you, sir?

A. At a much lower level.

Q- Doctor, would you answer my question, please, sir?

A. We weren®t talking about the —
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1 Q Doctor, you said all of the workers showed a marked

2 1mprovement iIn their skin lesions. Now, by that you meant
3 100 percent of the workers, didn"t you, sir? All of the

4 workers?

) A. Yes.

6 Q- You are talking about four, aren®t you, sir?

7 A. Uh-huh.

8 Q- But you are distinguishing from that, aren®t you,

9 sir? You are saying In the next sentence, in a few cases,
10 they continued to complain of these aches and pains? Why
11 didn"t you say in all of the cases they continued to
12 complain? You said iIn all of the workers that they had an

13 improvement in their skin lesions, didn®"t you, sSir?

14 A. We were referring to those few.

15 Q- Didn*"t you, sir?

16 A. Yes.

17 Q. You didn*"t say in a few of the workers they showed

18 a marked improvement, did you, sir? You didn"t say a few of
19 the workers showed a marked improvement, did you, sir?

20 A. Where are you looking at, sir?

21 Q- The sentence where you said all of the workers.
22 You didn"t say in a few cases, the workers showed a marked
23 improvement in their skin lesions?

24 A. Right, and I was talking about the four.
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Q. Doctor, would you answer my guestion pléase, sir?

A. The answer 1is no.

Q. You did not know what was ~-- what I put is the
first time you learned that there were 27, sir, is when I put
it on this board that continued to have these complaints?

A. That isn't what we are talking about in this
article.

Q. I am not asking you about that at this poiﬁt in
time. What I am asking you, sir, is you knew when you wrote
the article in 1980 that 27 out of 29 workers continuéd to
have these complaints, did you not, sir?

A. We had only discovered that they had those

complaints.

Q. You discovered that in 1953. You wrote the article
in 1980, Doctor. In 1980 when you wrote the article which
the world read and believed, you knew at that time that 27

out of 29 workers continued to complain of these problems,

\
did you not, sir? A

A. We only knew --

MR. CARR: Your Honor, would you direct the witness
to answer that question? I think he can easily answer that-
either he did know it or did not know it.

THE COURT: Doctox, you do have to answer it.

A. Thank you. We did know it.
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Qe Thank you, Doctor. .
A, But that isn't what we said in the article. ;
Q. I know you didn‘t say that in your article ahd,
Doctor, that is exactly the point of this cross examinétion.

You knew it, it is information the world should have been

told. -You Knew it, your workers knew it but you did not tell

anybody, did you, s8ir? You minimized it. You said in a few

!
cases they continued to complain. And an intelligent person

. |
reading that, the sentence right before it says all of the
people had an improvement in their chloracne and a few cases

they continued to complain of the aches and pains. Ddctor,

you knew as an intelligent scientist along with Zack,]you
I

|
knew exactly what you were saying. You meant to convey to

the world that which you did convey, that these people at
Nitro had their aches and complaints and problems and

nervousness and fatique, had disappeared except for a:few

cases. That is exactly what you meant to convey, didé't you,
sir? ’

A, That is what we say.

Q. And, Doctor, even in your report in 1953, ybu
pointed out then with a somewhat different count, thap there
were 23 -- page 41, you said there in the middle of the page,

23 persons at the time of the examination complained of

symptoms other than cutaneous which they attributed to the
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occupational exposure. You counted that time 23,'didn't you,

sir?

a, No, sir.

Q. Isn't that what you said?

A. We did not say it was attributed to the
occupational exposure.

Q. .Didn't you say that 23 persons at the time of the
examination complain of symptoms other than cutaneous which
they attributed to the occupational exposure?

A, They attributed it.

Q. Isn't that what they said?

A. They attributed to it. That is what we said.

Q. Isn’t that what you said?

A. Thﬁt is what we said.

Q. And isn't that what we are talking about? They in
this case are the workers, aren't they, sir?

A. That is true.

Q. And, these included, according to your statement,
aches, pains, nervousness, fatigue, loss of vigor, shortness
of breath, decrease in libido. Most of the 23 cases they
were mild but there were seven cases that were not mild,
isn't that right, sir? 1Isn't that what you said, sir?

A. Where are you reading from, sir?

Q. That very same paragraph on page 41, sir, that I
L
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Q. Doctor, what do you -~

A. fﬁe non cutaneous findings were also liver
findings.

Q. Doctor Suskind, what do you cite as authority for
the statement that you make in that paragraph that we have
been discussing? Let me help you. Your reference, Doctor,
is contained on page114 and your reference is the very report
of the Kettering Laboratory that we have been referring to,
July of 19537

A. Correct.

Q. Doctor, what that means is is that when you and
Zack sat down together to prepare this report, you had this
mortality experience of workers exposed that you put in the
Journal of dccupational Medicine, you had this report that we
have just gone through in front of you, didn't you, sir?

A. Yes, sir. '

Q. You knew what it said. You knew the kind of
problems that the people had and you determined to rninimize
it, didn't you, sir? -

A. We did not, sir.

Q. Did you not make a conscious determination to
minimize the complaints that these workers were having?

A. Absolutely not, sir.

Q. Excuse me, Doctor. Who actually wrote this
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was just reading to Yyou.

A. Would you repeat the statement, please, sir?

Q. You said there, "In most of these 23 cases, the
other symptoms were mild except in the instances of seven

workers. Westphall, Steele, Willard, Hudnall, Selby, Beckman

‘and Stover." 1Isn't that correct?

A, Thét is correct.

Q. These seven people had symptoms and problems other
than mild, d4id they not, sir?

A, This is what we said.

0. Yes. Did you tell the world that, sir, in your
1980, report?

A, We described the f£inding.

Q. Excuse me, Doctor. Did you tell the world that in
your 1980 report?

A. I think we did.

Q. When you said that the cutaneous, all the cutaneous
symptoms had improved and in a few cases ;he workers
continued to complain. Is that telling the world of all
these probiems these workers at Nitro have, Doctor Suskind?

A. I believe we have.

Q. Is that telling the world, sir?

A. Yes, sir. As accurately as we could determine it

at the time including the liver findings.
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paragraph? Did you write it or did Judith Zack write it?

A. I can"t tell you at this time.

Q- Let me help you, Doctor. You know she sent it to
you?

A. She sent what to me?

Q. This draft to you, sir. You made 3ome revisions in

it and then sent it back. That paragraph was —

A. That iIs not so, sir.

Q. That isn"t so. Well, 1 don"t have the document
with me at this moment but we will bring it when you next
come back.

A. Very good, sir. |1 would be delighted to see it.

Q- Doctor, 1in addition to the other findings, there is
another finding that you made, an objective neurological
finding of another worker, 1isn"t that correct, sir?

Al IT you are talking about Mr. Hurley -

Q. No, 1 am talking about Mr. Hudnall. We already
went into Hurley. I am talking about Mr. Hudnall. Page 41,
Doctor. The same page we have been on.

Al I see 1t, sir.

Q- And this 1is a neurological complaint that he didn"t
have at the earlier examination, did he, sir?

A. We didn"t examine Mr. Hudnall before, sir.

Q- He wasn®"t examined by you before 1953, was he?
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a. That is correct.
Q. But in any event, this is another neurological
finding, isn't it?
A. ' Another neurological finding, yes. A finding.
THE COURT: 1Is this a good point to break, Mr.
Carr?
MR. CARR: Yes, Your Honor, it is.
THE COURT: Could I see you at the bench for a
minuﬁe please, gentlemen.
(Bench conference had out of the hearing of the jury
and off the record.)
(The following proceedings were had in the hearing
and presence of the jury).
THE COURT: Ladies and gentlemen, we are going to
adjourn for the day and as it turns out for the week. As I
told you earlier on the schedule, we will start again on
February 25th which is Tuesday at 9:30, I would remind you
as I do on any of these overnight breaks that you are not to
read, listen to or watch anything about this case in
particular or subject matter in general in any of the media.
Thank you for your attention and cooperation and your

patience. We will see you next week. Have a good weekend.

COURT ADJOURNED:
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT SS

Vsl Yt St Vna? “ows?

COUNTY OF ST. CLAIR

I, Kimberly Ganz, one of the Official Court Reporters, do
hereby certify that the foregoing transc;ipt is a true and
correct transcript of the proceedings héd in the
above-entitled cause.

Dated this ;,22 day of February, 1986.

KIMBERLY “GANZ
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STATE OF ILLINOIS

TWENTIETH JUDICIAL CIRCUIT SS

COUNTY OF ST. CLAIR

I, RICHARD P. GOLDENHERSH, one of the Judges in and for
the Twentieth Judicial Circuit, do hereby certify that the
foregoing transcript is a true and correct transcript of the
proceedings had in the above-entitled cause.,

-
Dated this éZil day of February, 1986.

HON. RICHARD P, GOLDENHERSH
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