20 South Van Buren Avenue, Barberton, Ohio 44203

Babcock &Wilcox Telephone: (216) 783-4511

March 11, 1981

Mr. Charles E. Wilson
Sullivan & Cromwell
125 Broad St.

New York, NY 10004

SUBJECT: Wilmington, NC, Asbestos Case - Civil Summons
Dear Charlie:

Attached for your information are materials relative to the above subject.
I have also included a North Carolina Industrial Commission Opinion and
Award on the same individual.

Since talking to you on the phone yesterday, I have learned more about

the circumstances regarding the Civil Summons. Two Civil Summons' have
been received by the Plant Manager at Wilmington. These were served from
the Superior Court. As I understand it, these were served on us under a
state regulation, however, we are not required to file an answer since this
process does not place us in the position of being a defendant. It is,
however, very likely that we will later need to provide a deposition or
testimony, or both. It is also unclear as to what remedy the present de-
fenders in the civil case might have in obtaining relief from us in the
State of North Carolina.

To complicate matters further, I am finding it necessary to deal with Divi-

sion legal counsel, who is Ron Rinner at our I&M headquarters in North
(}P“LN,Ga;olina, and he, in turn, is dealing with a Travelers Insurance selected

counsel in North Carolina. Nome of these people have done anything to

date except to say that we do not have to answer the Civil Summons. Rinner

recognizes that we should be preparing to respond to future activity in

this case. He indicates that he will try to obtain an evaluation of whether

the defendants can come after us from the local counsel, whose name is

Max Howard.

At the present time, I would appreciate your looking over the material, and
then let's talk about it by phone.

Sincerely,

7

M.L. Ruthrauff, Manager
Corporate Safety and Health

MLR/11
attach

The Babcock & Wilcox Company / Established 1867
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THE USE OF THIS FORM .o REQUIRED UNDER THE PRQVISIONS OF THE WORKME~'S COMPENSATION ACT

NORTH CAROLINA INDUSTRIAL COMMISSION

RALEIGH

cop NOTICE OF HEARING

Plaintif!

ficseph lelland -
110 A¢ ca brive
u‘lnln*ton, H.C.

(’

—

Employer

Eabcock & Vilcox, Inc
? 0 Box 1736
Kilmlngton, 4.C.

Carrier

W

'I'ravc;lers ins Co
Raleigh, N.C.

) )

Plaintitf's Counset

“turchison, Fox & Mewton, Attys
1; lorth 5th Street
Vilmington, N.C.

Defendant’s Counsel

Crossley & Johnson, Attys
P Obox 740,
Wllmlngton, N .C.

( \ . (W j

e = e o At AR b g R, o e + =

tmp. Code No.

Carrier Code No._____ __ '.'_‘2"2? e
relt)
Carvier FilaNo, ___ _ M __ _____

{Refer 1o Docket No. in all cor-
respondence about this injury.)

The parties and counsel namad herein are

* hereby given notice that a hearing in said case

will be held at a place to be assigned by the

Clerk of the Superior Court for
Lth & Chestnut SL122LScoumy

Co Ccmu. mzzo ;‘-..4.,e=*.-;.>1v

__{Tuent _-_ngv_&)____d 9.
SUBJECT OF HEARING

To deteraine_all ~stiars.

,involved

s llestern M,

Nos-ital
Block Mountain, U
Laatorn Sanitoriun

Yilsop, V.G,
Occanatzo;..u denlth i
Div, eof licalth Servicas
Raleigh, .C.

This hearing is part of a schedule. Pos'pore
ment will cause inconvenience and added expen:.
Continvance is entirely within the discretion or
the Commission except as otherwise provided by
law.

The parties must arrange to have all witnesse:
present to testify at the time and place designatec
Failure of any party 10 appear at the time aru
place herein prescribed will resvlt in action by
the Commission as provided by law.

NORTH CAROLINA INDUSTRIAL
COMMISSION

20,8 K

© Executive Secretary

Date of this notices



MORTH CAROLIMA INDUSTRIAL COMH{ISSION

DOCKET H-5747

JCSEPH HOLLANWD, Iinplovee, )
Plaintiff; ) OPINION AND AWARD
) _
-G ) ) 3 Y
} 3
DARCOCR & WILCQH, INC., } FORRIDET H, SUUPMPRD TIT
) mmployer; ) CHRIEF DTPUTY CCILIISAISNLR
)]
PRAVEZLERS IHNSURANCE }
COMPANY, Carriery )
Pefendants. )
_ . . }
)
FILED: Nov 12 1530

This case was heard befcre the undersigned in Wilmincton

on:22 Octcher 1980.

N

APPFRARARICET S

laintiff: Murchison, Fox & Mewton, Attoraneys,
Wilmington; TFrank B. Gibson, Jr.,
appearing,

Defandants: Crossley & Johnscn, Attorneys,
wilmington; John F. Crossley
appearing. -
®* R ¥ * ® ¥ * * % *

The undersigned finds as facts and concludes as

natters of law the Ffollowing which were entered by the
varties at the-hearing as

ATIPULATIONS

1, The parties arc subject to and bound by the

. provisions of the torkers' Compensation Act.

2. The Travelers Insurance Company iz and was th=
carrier on the risk.

3. Plaintiff has been and is regularly employed by
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defendant-enpleyer and has been so emnloyed since 1953,

4. Plaintifif's average weekly wage with defandant-
emrloyer as of November, 1970 was $159.08, and his present
average weekly wage or average weekl saléry is §349,81.

* & & & &

Based upon all the competent evidence, the undersigned

rakes the following additiecnal

FINDINGS OF FACT

1. Plaintiff startad working for defendant-emnloyer
in 1953, e worked in the boller division, and a part of
his reghlar job was to cut pleces of asbastos, which wos

usad in the comstruction of bollers. The asbestos would

cone in 4-feet by S-feel shetts and was cut to the proser

size. Such cuﬁting cperation created asbestos gust, and
plaintiff was regularly exposed to the inhalation of such
dust,

2. Plaintiff was so exposed to ashestos dust in the

¥ .
recular course of his employment with defendant—cmployar on

a fairly regular basis until 1979, when he changed jobs.
Starting h Decerber, 1970, plaintiff began work as an
industrial engi;eer, and his job did not involve any
further regular exposure to the inhalation of ashestos
dust, ' ' .

3. On 15 lMovernbhar 1978, plaintiff was scen by dr.

William Credle of Uilminjton for evaluation of chest lesion.

- After exzaminations, Dr. Credle was of the impression that

plaintiff had asbestos lung disease, apparently stahle.
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Piaintiff was first advised that he had asbestosis when
he was so advised by Dr. Credie in Cctober, 1979,
4, In March, 1920, plaintiff underwent examinaticn by
the Advisory Medical Cormittee to the tortH Carolina Industrial
Commission, consisting of Dr. H. P. Dasocm, Chairman; Lr.
O. L, denry, Jr.; and Dr. H. L. Seay. After exanination
and survey of plaintiff's history and work record, it was
the impression of the Advisory ledical Comnittee that plaintiif
had asiéstosis,;gréda II. It was further the opinion of
the éommittee that plaintiff should have no further exposure
to high concentrations cf aszbestos dust and that it seexmed
that such :ﬁquzt“ment had already keen met in the past few
years, since plaintiff had been working in the office.
5. On 29 July 193¢, pX aintiff was éxamine# by Dr.
Herbert A, Salt zman of the Duke University Medical Center.
Af <} 4 cﬂﬁp’e b2 examination, Dr. Szltzman confirmes the
‘fact that plaintiff had asbestosis.
6, Plaintiff has been exposed to asbestoéhdust as
rmucﬁ as 30 working days or parts thercof within seven
consecdtive calendar =months lmmediately preceding his
last exposu:e while in cefendant's employment in 19790,
7 Plaintiff has been exposed to the inhalation of
asbestos cdust in emp%oyment in MNorth Carolina for at lecast

two years within the ten years irmediately preceding his

" last exposure,

S Plaintiff filed claim with the Industrial Comalssion

within a year after he was first advised by competent medical
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authority that he nad ashestosis,
9, Plaintiff has the cccoupational diszase asbestosis
and contracted such discase on or before Decomber, 1870.
* % & 2 * .
The above findings of fact and concfgsions of law
engender the following additional

COUCLUSIONS OF LA

1. Plaintiff has been expoged to asbestos dust as
much as 30 working days or parts thereof within seven
cconsecutive calendar snionths immediately preceing his last
exocsure while in defendant's employment. 6.3, 87-57,

2., Plaintiff has been eaxposed to the inhalation of

. &shestog dustin North Carolina for at least two years
‘within ihe ten years immeﬁié%ély pzecedigg his last
exposure. G.S. 97-52.

3; Plaintiff bhas the occupational disease asbestosis,
~grade II, and he contracted such cdisease on or before
,December, 1970. G,.S. 97-62,

4, Plaintiff filed claim with the Industrial Commissicn
within a year from the date he was first advised by competent
medical authority that he had the occupational disease
asbestosis. C.5. 97~52.

5., Plaintiff is entitled to compensation from

defendants at the rate of $50.00 per week for a period
of 104 weeks commencing 25 March 1980, the date of his

examination by the Advisory Msdical Committee., G.S. 97-61.6.°

* ® & W ®
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This Opinion and Award is not a final adjudication
of the rights and liabilities of the rparties, Such £inal
daternination, including the extent of ¢lsability of
plaintiff on account of his asbestosis, if any, must
await the rewort of the Medical Advisc:; Committee as

providéd in G.8. 97-61.4 and the hearing provided for

after recelpt of such report.

. LR B A B 2R 2
AWARD

1. Plaintiff shall not engage in any occupation
which expcses him to the hazards of askbestosis.

2. De:eﬁdants shall rav plaintiff compensation at the
rate of $50.00 per week, t%s_maximum co?pensation ratoe
in effect under the horkefs: Compensatign law at the fine
of plaintiffts last exposure, for a period of 104 weeks
commencing 25 March, 1980; provided, however, that
* plaintiff complies with the above Order regarding further
exposure to asbestos.

3. Plaintiff shall again appear before a member of
the Medical Advisory Committee to the Industrial Comnission
as soon as practical after 25 March 1981 for his second
examination by said Committee as regquired by G.5. 97-51.3,

which member of said Committee shall make such examination

zs is reguired by statute and shall fbrward the X-rays

and findings to the other members of the Committee for their
exa@ination. The Committee shall then make a written remort.
to the Industrial Commiszion as ias required by said statute.

4. As soon as practical after 25 March 1982,
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plaintiff shall agaln appear before the Medical Adviscry
Committee for his third examination by said Committee, as
is regquired by G.S. 97~61.4, which Committee shall neke
such examination as is required by statute. The Comnittee
shall then mak2 a written report to the fndustrial
Commiss?on, as is reguired by said statute,

5. The Sacretary of the Industrial Commission or
the Occupational Disease Sectlon of the Industrial
Commission is héreby directed to make arrangaments for
sucﬁ exanminations herain providsd,

6, After receipt of the third report of the
Haéical Adviso}y Committee, unless an agreement between

the parties shall have been .azpproved, thae:case shall

: % ‘.
again be placed upon the Commissicn’s hearing docket and
shall be set for a final hezaring, at which time the

Commission shall receive competent evidence bearing on

" ‘the case and shall make a final disposition of the case

vdeterﬁining‘what compensation, if any, plaintiff may be
entitled to receive in addition to the 104 weeks of
compensation herein awardad.

7. Defendants shall pay medical expenaes incurred

as a result of the occupational disease giving rise hercto
when bills for the sama shall have been submitted to and
approved by the Commission, and the defandants shall pay
the cost of the examinations as contemplated by G.S. 97-61

as herein provided.

8. A counselfee in the amount of $1,560.00 is
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hereby approved for plaintiff's counsel, and such amount
ehall be deducted from compensation due plaintiff and paid
directly to his attorneys.

9. Defendants shall pay the costs. .
g‘.

o1 e

| ' Ay L7 2
p3 S - C:§2;;¢¢f763 Cjc' /“ﬂé&fﬁi

G

PORBEST H. SSUFORD I
CUYEF DEPUTY COMMISSIOMNER

FES:CCQ
11;18~80
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" STATE OF NORTH CAROLINA - - ' File # 80 _Cvs_2893

FILED Film #

County of __ New Hapover

. - LR
24 A -G P L U

LT EMBVER S5LTY, CS.EL
JOSEPH W. HOLLAND, - : b
PLaintiff . ! ol
Against CIVIL SUMMONS
| JOHNE—MANVILLE -SALES CORPORATION; -
* RAYBESTOS-MANHATTAN, INC.; i

- ASBESTOS FAERICATORS, :
. PORTER HAYDEN, Defendants -

" STATE OF NORTH CAROLINA

To each of the defendants named below at the indicated addresses—--~GREETING:

- Babcock & Wilcox, Inc.-Serve on Plant Manager
~Vance Street

r. Wilmington, N. C. 28406
: (ANSWER BEING SERVED ON B&W IN ACCORDANCE WITH NCGS 97-10.z(e)).

YOU ARE HEREBY SUMMONED AND NOTIFIED to appear and answer to the above entitled civil
action as follows: A written Answer to the Complaint must be served upon the plaintiff or
his attorney within THIRTY DAYS after the service of this Summons and a copy thereof must
be filed at the office.of the undersigned Clerk. If you fail to do so, the plaintiff will
apply to the Court for the relief demanded in the Complaint.

In the General Courteof Justice .

8 iox Court Division |

Issued at 4—‘.4@ o'clock .m., this (:,' tiday of _ Japuary , 1981 .
Name and Address of Plaintiff's Attormey
JOHN F. CROSSLEY 0(7 : 70
oy L) Tape o
Crossley & Johnson 5 Taves Clerk of § T
Attorneys at Law eputy/Asesetdent Clerk of Superior Court
222 Princess St.-P.Q. Box 740

Wilmington, N. C. 28401
Telephone: (919) 762-9711 RETURN OF SERVICE

I certify that this Summons was received on the day of , 19

and together with the Complaint’ was served as follows:
On on the day of , 19

at the following place: -
(£111 in address where copy was delivered or left)

By

() delivering copies to him personally. ( )} leaving coples at the defendant’s dwelling house

or usual place of abode with

who is a person of suitable

age and discretion and who resides in the defendant's dwelling house or usual place of abode.

.
:

H

On ] on the day of , 19

at the following place: N
- (£111 in address where copy was delivered or left)

By

" () delivering copies to him personally. ( ) leaving copies at the defendant's dwelling house

" If not served on defendant, state reason and give his name:

or usual place of abode with

who 15 a person of suitable

age and discretion and who resides in the defendant’s dwelling house or usual place of abode.

ANOVERCOU
G.S. 1a-1, Rule 4 hNEW” .

AOC-L Form 49 [ —
Rev. 7/79 N BY"f'M gy, Clerk Supador Court

Fee $ Sheriff of county, N. C.
Padd _____ By: coney
Sl Date:
A TRUE COPY
CLERK OF SUPERIOR COURT



STATE OF NORTH._ CAROLINA

n: ‘TRE GENERAL COURT-OF Jus'rxcs,
... SUPERIOR COURT DIVISION.o--. .o
(80 cvs 2893)

% COUNTY OP 'NEW. HANOVER ~

... . JOQSEPH W..HOLLAND, . :
_ Plaim:z."f T :
R N S mem Tr T Ty : ﬂ?(';
) 3

T AN S WER

Moot :
 JOHNS-MANVILLE SALES CORP.; & 1 A TRUE COPYOUm\
RAYBESTOS-MANHATTAN, INC.; : CLERK OF SUPERIOR CNTY

ASBESTOS FABRICATORS, INC.: NEW HANGYER COU {
and POREER HAXDEN. '
- Defendant

o ow

5
s S »ﬁ'\"n Py

wThe* defendant, JOI:NS-MANVILLB “SALES CORPORATION,™ ansmering-'

tha First Claim For Rellef of the Complaint,” says and alleges:

FIRST uwamn U

;‘\"Aa":'kﬂ‘ : St e o '
. _ The Flrst c1a1m Fox Reliaf of the CQmplaintzﬁzls to state

AT et g

.a claim againac_;h;s answering;dafendant upon, which relief may. be

e ‘.'.::_,.‘:. e < A m‘m'
e

-

;granted. : .
STl 7L sEcown pereNse '
14 '.w. 1. The allegations in Paragraph 1 of the First Claim

 AFor Relief of the%Complaint are admitted. - j: -

Cor

- The allegatzons in Paragraph 2 of the First claxm For

'1-3-Relie£ of the Complaint are admitted on information - and balzef..

e

, , ) 3.. This. answerxng defandant donies that it has aufficient.
\Yu‘a'.‘f."‘- A eA e e

knowledge and information to form a bglibf as to the truth of ‘the

3

EEX RPN BRI
A

allegations 1n Paragraph 3 of the Pirst Clazm For Relzef ,Of the

-~--‘

Complaint. f‘

1-.._\ oo

‘ 4. The allegations in Paragraphs 4, 5, 6, 7, 8, 9, 10

i~ and 11.of .the  First Claim-For Relief of the Complaint are deniad, - wli

JMAQ.B:J except it is admitted on information and belief that plaintiff is -~

.:f an employee ‘of Babcock & w11cox, Inc. of Wilmlngton, North Catolina'

Answering the Second Claim For Relisf of the Complaint, .

this answering defendant says and alleges:

FIRST DEFENSE
o The Second Claim For Relief of the Complaint fails to state
%Q. a claim against this answering defendant upon, which relief may be ‘

granted,




sncom DEFENSE L R

5:1;7~ e The allegatlons in Paragraphs 12, 13, 14, 15 and 16 of -E'“

. the Second Claim For Relief of the Complaint are denied.

Answering the Third Claim For Relief of the Compl¢;nt, o

Q.néwru';' this _answering defendant says and alleges:

¥ ey a - T~
1 <~ - .~
q L??Mt;:g-*rt-«i £ .;'n;-..-;‘—.-_i R AL _f;I_RST‘ Dg__f_:_ENSE' e satmtama s m e e o e amas At ama ' 2
- The Third Claim For Relief of the Complaint fails to state

o a claim agalnst thze defendant upon which relief may be granted.,

SECOND DE-‘E\SD '....' e fPINE L .'2~ S IR :
'The allegat;.ons in Paragraphs 17, 18, 19, 20 and 21 of
3 T il Y > s TN A e Ny & s
the Thzrd Claim For Relief of the Corglaint are denied e
Answering the FourthClaim For Relief of the Complaint, -
" this answering defendant says and alleges: T
e ;:vﬂ.__mm”ww...v{,—;FIRST DEFENSE -+« ww - .

L aes e e e .’w

. Tho Fourth claim For Relief of the CDmplalDt fails to. stata

a clazm agaznst this defendant upon which ralief may be granted' A

4 R i
o SECOND DEFENSE

The allegations in Paragrapha 22, 23 and 24 of - the Fourth

3

“The Fifth Clalm FYor Relief of tha Complaint fails to stata

claim agaznst this delendant upon which relief may be granted.

S e e gpeoND DEFENSEY . meoemroe g
Tha allegations 1n Patagrapha 25, 26 and 27 of the Fifth "
L )’ “a gtem ann -u’_- -v-~~ cm, .:n« (' ",‘FF
clazm For Reliof of the COmplaint are denied.

Answering the saotion entitled "Damages”, this defendant .-

ﬂ.:u‘ says and alleges:

e b e v h den A A ematds mevs S enatean e A
L R I . ~‘ . Y
Yo Ll PR . - o
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'FIRST DEFENSE .. . . A

~ . Y. - . L R -

TThe sactzon “entitled "Damages" of the COmplaint'fails“td*;??"

‘:state.a claim against this defendant upon which relief may be granted,
SECOND DEFENSE ’

e Tha alleqations in Paraoraphb 28 and 29 of the section

¢ s R -

entztled “Damugea“ of tha Complalnt are denied.

wﬁmw\ £ i wa.«—\.—v- o g e swe s L , et L P B

Ba additional Defenses to all claims contaired in the

. Complaint, th;s anawaring defendant says and alleges:;

. TR ‘I‘HIRD m.p:.ns.,

'ef, i“ is allegdd that the plaintiff‘

TR e -«,

On xnformatxon and el

ek I R N TR eaEy e Tt L g

enoloyer, Babcock & Wilcow, Ine,, at the time of hxs alleged
cxposure to asbestos, was negligent in that it failed to properly and

Sreeal- s gafalyrequip-plaintiff with tha. necessary protection. That it e -

provided the orders and directions under whxch plaiut1f£ worked ~ 0 =

i .
Lv\f-a

o e

involving any asbustos that may have been in his work area. That it"

allowed asbestos pxoducts ‘to be used by plaintiff and others on its

premiaes in & mannar so as to create a condition of danqer for the
plaintxrf. That glthough it knew or should have known in the
"cxercise 6f ordinary care of the general warnings portaining to
| asbestos and particularily warnings contained on, shipped with and.'

generally noted by this answering defundant and~othars,.it still

vEr Y T te provide‘a safe place for plaintiff to work. That it failed to "~
LNy

g provide suﬁnble train;ng and “education for its employees, including the

plainti‘f, and also for its sub-contractors and contractors about

,} the prem;aes or zt falled to enforca such. safety training and it
e -‘t .

failed to requira the plaiAtitt and other employees to keep the

That any one of the forsgecing acts of ncgligence constituted

intervening and insulating negligence whiuh is another and alternate.

- bar to this action.
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' .«:ifﬂiAf;»FOURTH DEFENSE ~ = .. . lele e
: ﬁ~%:%w~fﬁ~That on*information and bzlief the employer of the ~~"L*47*

dzfendant, Babcock & Wilcox, Inc., was negligent in the form and manner
.get out above, wﬁich is incorporated herein, and if this defandant
';was naegligent in any regard, which is denied, :the aforcmentioned

N negllgence of pla;ntlff's employer, Babccck & Wilcox, Inc., waeg at ~E
'least a proxlmate caus;‘;f ;nf injuxy dona to plalﬂtiff by a;;es;;;—tTT
and such negligence of Babcouck & Wilcox, Inc. joined and concurred

f" w;th any denled n@glxgenee of thxs defendant xn producxng any 1njuriea

e and damages sustaxnad by plazntiff That under the prov;slons of

@,fﬁ,n .C.G.5.. 97-10. 2(e) .this defendant is entitled to have submitted to_.

-.m{‘,- .

the jury an is:ue as to whether the negligence of the employer 3°1ned
and concurred with the negllgenco of this dofgndaut, if any, in '

.

'producxng the damages to plazntxff and if such issue should he answered

S

1n the, affirmat;ve this defendant is entxtled to have the verdlct

B N v oem

Ve T e *"n‘.

B reduced by the amount of any Works: 8 Compens ation payments or 1ike'

paymants made to tha plaintlff or made on his behalf

FIFTH DEFENSE

Any claim that the plaintiff may have is barred by tha ’ B
_North Carolxna General Statutes sotting up Statutes of Limitatlons, .Vl
including but not 1xm1ted to N. C G.S. S8ections 1-15, 1~ 50 1-52 1-53,

1-56, and all sections of Chapter 25 of the General Statutes and anyé;'

e s
) «
D el L DI

and’ all ‘other applicable statutes of this and other”jurisdictions‘thﬁt‘
may be applicable providing for spacific tiha periods in which a claim
must be aséerééd‘of ag.aéglék‘filed 1nvolv;ng the matt;;gw;;“éﬁigqiggzix
M . Further, this action is barred by the provisions of tha

; JNorth Carolina Product Liability Act for the following reasons:

Sl

~‘;;a€g;, .. 1., This action was instituted more than six years = ...,

',‘”%ffaftar”the;dgte‘of‘initial purchase for use of-the’produCe°allogedj{§é§{
plaintiif*s compiaint to have caused injury and damage to plaintiff,'i
and this action is therefora barred by the provisions of G.S. 1-50 -
as amended by such Act.

2. Bodily harm to plaintiff became appurxent more than
three years prior to tha commencemsnt of this action and any cause of .

action which might have accrucd to plaintiff as a result of the matters




—-5=
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alleged in plazn iff'a CQmplaint acozucd mora- than 13 yoars prior to\-

RS

’ *5&‘“the commencament of’ chls azction, and’ this action is therefors barred f

f’z by the provisions of N.C.G.S. 1-52,

SIXTH DEFENSE

S If che plaint;ff was daﬂagcd as alleged in the Compla;nt
-~ whieh 13 denled, that plazntxtf was at the lzast qu;lty i ;.A s

e e e

z ‘contributory negligence in that he failud to properly protect himself
from the asbestos. That in the exercise of due and crdinary care and

o . the following of safety standards and rules, which he should have
Y R T T e L N T L R R T e et A PSS

»nknéwn, he should not have remained in and about tha asbestos without;;
jsafety precautions that. were. available, -s8uch as-masks. and other: safety
aopliancos. That ha shoqu ha.ve made sure that the area was du: st

fraa befom he worked in it and he failed to do so. Uhat he assu:ed¥:
" ,“"Y "and nll risks himself in working in and around the product complain
angv(»_’*gpﬁ. That he and his fellow employces subjected the product to 3

abnormal use 80 as to make it dangerous. That in tha exercise of

t~ ordinaxy carxe he should . have’ known of the dangers involved in workinq

around such matorxals and fail«d to protect himself from such dangegg
» and failed to obey safety rules. That ha failed to obdy and heed .0 )
L varnlng labola, slgns and other written matetiala avallable to him
;fn _and subjsct to hie notice warning him of how to uge and be safa -

around the products complaiucd of.

G TERAT HCt ot s 1 -..r::,. TN it T A e L TS SV S A ) et

' SEVENTH DEFENSE

e,

If this dofendant acted or failed o aet ln any. renpoct

SN BT mel e e sty A

as allaged in plalntlff's COmplaint, which ig again denied, then

“this defendant alleges that such conduct on its part was not a -fi
; proximate. cause of -any injuries or damages alleged by plaintiff

but that such 1n3urles and damages were caused sclely and proximately

> oyt

P e
Ar

by separato intacvening acts or failures to act on tha part “of™

‘parsons other than this defendant, arnd even if plaintiff should ba _
adjudged entitled to recovaer from such pe:sons,'plaintitt is cntitledv

to recover nothing from this defendant.
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©" . EIGHTE DEFENSE . . - .. .o "

- L L -

any respect negligent, as alleged in plaintiff's Complaint, which
is again denied, this defendant allages that such regligence in no
\Away caus;d any damage or injury to plaintiff in thd¥ the alleged but :
denied negligenca of this dafanéant was passive and negabzve in ghaggct
. whareas the negligsnce of other persons or entities was the actxve,
positive and sole producing causae of the injury or damage sustained‘

s,

; by plaintiff, thereby insulatzng the a;lugcd but denxed negl&gence of

this detendant, ‘and the doctrine of insulated neglxgenca is heryby;

IRV s

wr‘:*pleadad in ibar - of‘aneright L0/ Xeeover :herein. . —- S o -

WH;REFORL havlng fully answered the Complaint, this

:. answerzng defendant raspectfully Pra;a the Court that thisg action

g g ba dlsmiasad as to it; that this Answer be served upon Babco»k &

Cam P -

- Wilcox, Inc. and that an issue be sunmxtted to thg jury as to the

: neglzgance of Babcock & Wiluox, Inc, which would bar any recovery

for monias paid 1n connection with _Workex's Compensation, ‘and: that ;c

v ,7

havepsuch other and fuxther relief as the Court decms just and proper.

" CROSSLEY & JOHRSON
By s/ John F. Creasloay

Attorreys for Johns-Manvilla Sales .
Cerporation

s A At e e B 010222 Princess Street - P. O. Box 740 - cvee
e ) Wilmington, North Carolina 28401 o
TS : ’ ° Telephona: {913) 762-9711 T
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: - . CERBIFICASE QF SERVICE )

oo . The undersigned hereby certifies that the foregoing Auswer w
- served on'counsel of record by forwarding a copy of the Answer to each
, 5 Of theun, postage prepaid, as tollows. .

...,z\ LR W PURp Y

N

Mr. Frank B. Gibson . o
- ‘ ‘Murchicon, Fox & Newton o
‘fk-}‘£,§16 North Fifth Avenue T N e e
Wilmington, N. C. 28401 ’

Mr. Gerard H. Davidson, Jr.

Smith, Maxe, Smith, Shell & Hunter
P. 0. Box 21927

Greensboro, N. C. 27420

Mx, John H. Hasty
. 723 Law Building
ST Charlotte, N. C. 28202



~#'Mr, John A. J. Ward * "~ - - .
Srmsmeetiward and Smath, ‘PA T T o -~ ok
P. O. Box 867 S
New Bern, N. C. 28560 .

- This 6th day of January, 1981. L

e e s T 0 e e Ll .. JUpa.

e . .. . o L . -

~

e D O e

el “&/ John F. Crosday
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y 80-CVS-2893

STATE OF NORTH CAROLINA £ File #
New Hanover il ) Film #
County of i i In the General Court of Justice
S S oam 5 4 Court Division
JOSEPH W. HOLLAND, mein L
JOHNS-MAN(ETIBtSALES CORPORATION: CIVIL SUMMONS
 ———  RRYBESTOS=MANHATTAN,. IMC.§ 5
—— ASBESTOS FABRICATORS, INC; and
PORTER HAYDEN, Defendants.

STATE OF NORTH CAROLINA

TBakehas sh¥lkeoxianibhared IRYFS An:RLARY: HANBGRMresses——~GREETING:
Vance Street

wilmington, NC 28406 -

(ANSWER BEING SERVED ON YOU BY ASBESTOS FABRICATORS, INC. IN ACCORDANCE
WITH NCGS 97-10.2(e)).

YOU ARE HEREBY SUMMONED AND NOTIFIED to appear and answer to the above entitled civil
action as follows: - A written Angwer to the Complaint must be served upon the plaintiff or
his attorney within THIRTY DAYS after the service of this Summons and a copy thereof must
be filed at the office of the undersigned Clerk. If you fail to do so, the plaintiff will
apply to the Court for the relief demanded in the’ Complaint. Cer

' Februryy 8}

Issued at /[,5;2 o'clock g .m., this ff day of » 19 .

Name and Address of PlaFt¥¥XK¥XRrtorney

Defendank's
John H. Hasty @ﬂ,})@, ‘70&
FASTY, WAGORER, HASTY, KRATT & MCDORNEIL  Deputy/Asststamts Clerk of Superior Court
suite 723, Law Bullding -

(704) -332-6141

RETURN OF SERVICE

I certify that this Summoms was received on the day of , 19 N
and together with the Complaint was served as follows:

On - on the day of » 19 ,
at the following place: ) By:

(f11l in address where copy was delivered or left)
( ) delivering copies to him personally. ( ) leaving copies at the defendant's dwelling house

or usual place of abode with who is a person of suitable
age and discretion and who resides in the defendant’s dwelling house or usual place of abode.

On . on the day of , 19 "

at the following place: By:
: : (£fill in address where copy was delivered or left)

( ) delivering copies to him personmally. {( ) leaving copies at the defendant's dwelling house

or usual place of abode with who is a person of suitable
age and discretion and who resides in the defendant's dwelling house or usual place of abode.

If not served on defendant, state reason and give his name:

Fee $ Sheriff of County, N. C.
Paid By: ) Deputy
By ° Date:

G.S. lA-1, Rule 4
AOC-L Form 49 .
Rev. 7/79 .



STATE OF NORTH CAROLINA £:: AN THE GENERAL COURT OF JUSTICE
v .. 7" SUPERIOR COURT DIVISION
COUNTY OF NEW HANOVER Fi:.o .., 80-Cvs-2893
. B

P
JOSEPH W. HOLLAND,
Plaintiff,

vs. ANSWER

CORPORATION, RAYBESTOS-"!
MANHATTAN, INC., ASBESTOS
FABRICATORS, INC.,

)

!

)

)

)

}

JOHNS-MANVILLE SALES )
)

)

PORTER-HEYDEN, )
)

}

Defendants.

.The Defendant, Asbestos Fabricators, Inc., in answer to the
Complaint of the Plaintiff, alleges and says:

. FIRST DEFENSE
That the Complaint and each of the claims for relief contained
therein do not state a claim aqalnst the Defendant, Asbestos Fabrica-
tors, -Inc. upon which relief may be granted. tThis defense is asserted
under the provisions of Rule 12 of the North Carolina Rules of Civil
Procedure.

SECOND DEFENSE AND ANSWER TO THE COMPLAINT
SECTIONS, JURISDICTION AND FIRST CLAIM FOR RELIEF

1. As to the allegations contained in paragraph 1 of the Com-
plaint, the answering Defendant is without sufficient information or
belief and therefore denies the same.

e

2. As to the allegations of paragyaph 2 of the Complaint, it is
admitted that Asbestos Fabricators, Inc. is a North Carolina corporation
doing business in Mecklenburg County, North Carolina, however, as to
the remaining allegations contained in paragraph 2, the answering
Defendant is without sufficient information or belief and therefore
denies the same.

3. As to the allegations contained in paragraph 3, it is admit-
ted that the answering Defendant sells certain building materials con-
taining asbestos, however, it does not manufacture, import, convert,
compound or otherwise mine or produce asbestos. Except as herein admit-
ted, the remaining allegations of paragraph 3 are denied.

-4, As to the allegations contained in paragraph 4 of the Com-
plaint, this Defendant is without sufficient information or belief and
therefore denies the same.

5. As to the allegations contained in paragraph 5 of the Com~
plaint, it is specifically denied that the Plaintiff was ever exposed
to any asbestos products which were sold by the answering Defendant to
Babcock & Wilecox, Ina. As to the remaining allegations ol parayiaph
5, the answering Defendant is without sufficient information or belief
and therefore denies them as well.

6. As to the allegations contained in paragraph 6 of the Com-
plaint, it is admitted that the answering Defendant is in the business
of selling certain building materials containing asbestos; however, it
is specifically denied that it produces, manufactures, mines, processes,
imports or converts or compounds any of this material.

7. The allegations contained in paraqraghs 7, 8, 9, and 10 of
the Plaintiff's Complaint are denied.



. 8. The allegations contained in paragraph 11 ané
graphs thereof ard denied.

THIRD DEFENSE AND ANSWER TO SECOND CLAIM FOR R

1. As to the allegations contained in paragraph 1z
pla;nt, the answering Defendant's answers are the same as
in the answers to the First Claim for Relief.

2. The allegations contained in paraqrapﬁs 13, 14,

of the Second Claim for Relief in the Plaintiff's Complaint
fically denied.

PFOURTH DEFENSE AND ANSWER TO THE TiHIRD CLAIM FOR REL

1. as to the allegations of paragraphs 17 of the Comp:
the answering Defendant answers them the same as the answers
allegations in the First and Second Claims for Relief.

2. The allegations contained in paragraphs 18, 19, 20,
of the Plaintiff's Complaint are specifically denied.

_ FIFTH DEFENSE AND ANSWER TO FOURTH CLAIM FOR RELIEF

1. As- to the allegations of pavxagraph 22, the answering D
dant answers these allegations the same as its answers to the al,
tions in the First, Second and Thxgd Claims for-Relief.

2. The allegations contained in paragraph 23 and 24 of the
*laintiff's Complaint are specifically denied.

SIXTH DEFENSE AND ANSWER TO FIFTH CLAIM FOR RELIEF

1. As to the allegations contained in paragraph 25 of the Co
iint, the answering Defendant answers them the same as in answer t
: allegations contained in the First, Second, Third and Fourth Cla

* Relief. g

2. The allegations contaﬁhed in paragraphs 26 and 27 of the Co
nt are specifically denied. g

SEVENTI! DEFENSE AND ANSWER TO PLAINTIFF'S COMPLAINT
SECTION ENTITLED “DAMAGES™

. The allegations c¢ontained in paragraphs 28 and 29 of the
f£f's Complaint are specifically denied.

A

JIGHTH DEFENSE AND BAR TO PLAINTIFF'S CLAIMS FOR RELIEF
AGAINST THE DEFENDANT ASBESTCS FABRICATORS, INC.

The answering Defendant is informed and believes and therefore
hat the Plaintiff's employer, Babcock & Wilcox, Inc. at and
: time during which the Defendant was exposed to asbestos was

2

in that:

v, It failed to provide the Plaintiiz wlth any
protective clothlnq or raspiratory protection
system.

That it directed and provided the methods under
which the Plaintiff worked with any asbestos
material which may have been in his work area.

That it allowed ashestos products to be used by
the Plaintiff and other employees on its pre=
mises in the performance of their work in a
manner $O as to create a condition of danger
for the Plaintiff,

«



CERTIFICATE OF SERVICE

»
1 herehy cerfify that the foregoing Answer was served on the
following individuals by mailing a copy thereof to them in an envelope
addressed to them with proper postage attached and deposited in an
official depesitory under the exclusive care JQ?C stody of the United
States Postage Services on the 2 day of , 1981.

Mr. Frank B. Gibson

Murchison, Fox & Newton
716 North Fifth Avenus

wilmington, N. C. 28401

Mr. Gerard H. Davidson, Jr.

Smith, Mcoore, Smith, Schell & Hunter
. P. 0. Box 21927

Greensboro, N. €. 27420

Mr. John A, J. Ward
wWard and Smith, P. A,
P. 0. Box 867

New Bern, N. €. 28560

Mr. John F. Creossley-
Crossley & Johnson
222 Pringegss Street

Wilmington, N. W

tJohn H. Hasty
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FPIFTEENTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. That each and every claim and cause of action set forth in
the Plaintiff's Complaint, together with any and all claims that the
Plaintiff may have against this answering Defendant arc barred by the
Statutes of Limitation including but not limited to G.S. §1-15,

G.5. §1-50, G.&8, §1-52, G.S. §1-53, G.5. §1-56, G.S8. §23-2~807,

G.5. §25-2-725 and other provisions of the MNorth Carolina Uniform
Commercial Code and the provisions of the North Carolina Products
Liability Act, together with all other applicable statutes providing
for specific time pericds in which claims might be asserted ox actions
filed invelving the matters in controversy herein.

WHEREFORE, this Deféndant prays the Court as follows:

1. That the Plaintiff’s Complaint and all causes contained there-
in be dismissed as to it.

2. That the Plaintiff have and recover nothing of this Defendant.
3. That this Defendant recover its costs of the Plaintiff.
4. That this Defendant have a trial by jury.

5. . That if liability to the Plaintiff be determined aqgainst this
Defendant, that this Defendant receive a credit on anv judgment equal
to that amount of money paid by Plaintiff's employer by virtue of the
Workers Compensation Act. : .

v

R <
6. Por such other and further relief as to the Court mav seem
just and proper.

This the .3 day ;Jf M , ;981.

g Jong H. Hasty
¢ i 2 Attdrney for Defendint

Asbestos Fabricators, Inc.

HASTY, WAGGONER, HASTY, KRATT &
MCDONNELL

Suite 723, Law Building

Charlotte, North Carolina 28202

{704) 332-6141



the injury and damage complained of by the Plaintiff and such intervenine
and insulating negligence by persons other than thie Defendant is here-
by pleaded in bar of any right to recover of it herein.

TWELFTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. This Defendant has entered into no agreement or contract with
the Plaintiff and has not sold or delivered any asbestos materials to
the Plaintiff and by reason thereof, there is no privity of contract
between the Plaintiff and this Defendant. :

2. By reason of there being no privity of contract between the
parties, the Plaintiff is not entitled to recover anything of this De~
fendant. ’

THIRTEENTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. This answering Defendant has entered inte no agreement and
has taken part in no consertive action with either of the other Defen-
dants or any group thereof for the production, manufacture or sale of
asbestos materials to the Plaintiff or for the use of the Plaintiff
or the Plaintiff's employer, Babcock & Wilcox, Inc,

2. This Defendant has done no act and has not counselled, pro-
cured or.agreed to assist in any way any of the other named Defendants
ta do any act complained of in the Plaintiff’'s Complaint and by reason
thereof is not a joint tortfeasor with either of the other Defendants.

3. In the event that, by reason of the acts complained of in
the Complaint, the other Defendants may be found to be liable to the
Plaintiff, this Defendant is not jointly and severally liable with
them and the Plaintiff is not, by reason thereof, entitled to recover
of it.

FQURTEENTH DEFENSE AND BAR TO THE PLAINTIFF’S CLAIMS

1. All asbestos products distributed by this Defendant to the
Plaintiff’s employer, Babcock & Wilcox, Inc., was acquired by it from
the manufacture and dftributed by it to Babcock & Wilcox,-Ine. in a
sealed package clearlgmarked as asbestos material containing warnings
as to its use and han%%éng.

2. If the Plaintiff or his employer, Babcock & Wilcox, Inc.,
or the Plaintiff's fellow workmen used any asbestos product distributed
or sold to the Plaintiff's employer by this Defendant, which is again
expressly denied, the Plaintiff or his emplover used the ashestos
product distributed by this Defendant and manufactured by other De-
fendants in a manner contrary to the expressed warninygs printed on the
containers containing the product. .

3. If the Plaintiff, his employer, Babcock & Wilcox, Inc., or
his fellow workmen used the asbestos product distributed by this Defen-
dant, which is again expressly denied, the Plaintiff, his employer or
-his fellow workmen failed to used said asbestos product in a manner in
which said product was designed to be usecd and in a place and under safe~
ty conditions for which said product was designed to be used.

4. If the Plaintiff, his employer, Babcock & Wilcox, Tn~., Ci
his fellow workmen used the asbestos prodnct disiributed by this Defen-
dant and manufactured by other defendants, which is again expressly
denied, the Plaintiff, his employer, Babcock & Wilcox, Inc., or his
fellow workmen altered and modified said asbestos product contrary to
the express instructions and specifications, and without the eupress
consent of this Defendant.

5. If the asbestos products distributed by this Defendant, and
manufactured by other defendants, were the proximate cause of the Plain-
tiff's injuries, which is again expressly denied, said asbestos products
were improperly altered or modified by the Plaintiff or persons or
parties other than this Defendant and without this Defendant’'s express
consent and in a manner contrary to specific warnings contained on the
said asbestos products, and by reason of the things and matters alleged
in this defense all causes of action by the Plaintiff against this
Defendant are barred. Y



aA. He¥ailed to properly protect himself from
exposure to asbestos as he should have done in
the exercise of due and ordinary care.

B. He should not have rcomained in and about asbes-
tos without taking safety precautions which
were available to him, such as masks and other
safety appliances, which in the exercise of due
and ordinary care, he should have.

C. - He did not follow established safety standards
- and rules for the handling of asbestos, as
- published ‘warnings upon the material revealed
and which, in the exercise of ordinary care, he
knew or should have known.

. He should have made certain that his work area
was free from asbestos particles and dust
before working in it, and he failed to do so.

. E. He failed to heed or obey and follow the instruc-
tions and warning labels placed upon the asbestos
materials and failed to follow established

- procedures in the use and fabrication of asbestos
. materials and by doing so, he assumed any and
all risks himself in working around the asbestos
products complained of.

F. He, in the exercise’of ordinary care, knew or
" should have known of the dangers involved in
working around such asbestos materials and
failed thereafter to protect himself from such
dangers and failed to abide by established
safety rules in the handling and fabrication of
asbestos materials.

G. He,. in the exercise of ordinary due care, knew
# . or should have known that smoking tobacco made
him 94 ore susceptible to injury from asbestos,
yet heEontinued to heavily smoke cigarettes
during Yhe period of time which he was exposed
to asbes&os materials.

2. That the Plaintiff's conduct and negligence, as hereinabove
set forth, was one of the contributing and proximate causes of his
injury and damage as alleged in the Complaint and by reason of such
contributory negligence, he is barred from recovery against thisg
answering Defendant.

.

ELEVENTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. If this answering Defendant acted or failed to act in any
respect as alleged in the Plaintiff’s Complaint, all of which is again
" specifically denied, then this Defendant alleges that any such act or
failure to act on its part was not a proximate cause of any of the
injuries or damages complained of by the Plaintiff,

2. That any such injuries or damages which have been caused to
the Plaintiff, which are again specifically denizd, were solely and
proximately caused by separate intervening acts or failures to act on
the part of persons other than this answering Defendant in addition to
those alleged to have intervened by acts of the Plaintiff's employer
-and even if Plaintiff should be adjudged entitled to recover from such
other intervening persons or firms, the Plaintiff is entitled to re-
cover nothing of this Defendant.

3. Any such acts or failures to act attributed to this Defendant,
as alleged in the Complaint, all of which are again specifically denied,
were passive and negative in character and such acts or failures to
act or negligence as set forth in the Complaint attributable to other
persons or firms was the active pogitive and sole proximate cause of



@

D. That it knew, or should, through the exercise
of reasonable care, have known of the dangers
involved in the handling of ashestos materials
and it did not inform the Plaintiff and other
employees as to these dangers,

E. That it knew, or through the exercise of ordi-
nary care, should have known, by reason of the
general warnings printed on and shipped with
any asbestos materials which the answering

. Defendant sent to it, of the dangers involved
- in working with asbestos and it failed to pass
these warnlngs on to the Plaintiff and other

employees.

F.  That it failed to provide a safe place for the
Plaintiff to work.

G. That it failed to provide the Plaintiff and
other of its employees with suitable training
and education concerning the use of asbestos.

>H. That it failed to keep the premises in which
. the Plaintiff worked dust free of asbestos
materials,

2. That the above alleged negligent acts on the part of the
Plaintiff’'s employer were not foreseen, nor through the exercise of
normal care, could they have been ¥oreseen by the answering Defendant.

3. If the answering Defendant has been negligent, or by reason
of any ¢f the other Claims for Relief as alleged in the Complaint, is
liable to the Plaintiff, all of which are again expressly denied, such
negligence or acts, were not the proximate cause of the Plaintiff's
injury because this answering Defendant was insulated by the intervening
negligence of the Plaintiff's employer, Babcock & Wilcox, Inc. The
answering Defendant cifically pleads the intervening and insulating
negligence of Babcoczg; Wilcox, Inc. as a bar to any recovery by the
Plaintiff against thi§-answering Defendant.

2
NINTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. If this answering Defendant should be found to be negligent
or liable to the Plaintiff by reason of any of the claims set forth
in the Complaint, all of which is again expressly denied, the negli-
gence of the Plaintiff's employer, Babcock & Wilcox, Inc., as set
forth in the EBighth Defense, aforesaid, was at least one of the nroxi~
mate causes of any injury which the Plaintiff may have received by
reason of asbestos and such negligence of Babecock & Wilcox, Inc. joined
in and concurred with any negligence on the part of this Defendant in
producing any of the injuries or damages sustained by the Plaintiff,

2. Pursuant to the prOVlSlOﬂS of North Carcolina General Statutes
§97~10 2{e¥, this Defendant is entitled to have submitted to the jury
an issue as to whether the negligence and actions of the Plaintiff's
employer, Babcock & Wilcox, Inc., joined in and concurred with any
negligence or actions of this Defendant if .y, in producing any dam-~
age to the Plaintiff,

3. If any such issue should be answered in the affirmative, i.e.
{that the negligence and actions of the Plaintiff's employer did ioin
in and concur with those of this Defendant), this answering Defendant
is entitled to have the verdict reduced by the amount of any workers
compensation payments or like payments made to the Plaintiff or made
on his behalf.

TENTH DEFENSE AND BAR TO THE PLAINTIFF'S CLAIMS

1. If the Plaintiff has been injured and damaged as alleged in
the Complaint, which is again specifically denied, the Plaintiff,
through his own actions, has been contributorally negligent in that:

-



