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Preseuted at Seventh Saranae Symposimm, ce Septesber 25, 1952,
at The Sarsnsc labarsiory, Sersnac leks, Nev York

We have just hesrd some interesting papers on the subject of oompensation
for diseiility and death frou the posumoccmioses. It seens o me most appropriste
that ot this meeting the lagel aspocte of the problen should be discussed a< vell
| as the medical. The two are so closely interwoven. Certsinly in trying to find

‘tne amsver to ixportant legal questicns, further light on soze purely mediesl
protlexs would be most helpful. At the same tize, the physicimn today plays 80
vital a pert in the adninistration of vorkmen's carpensetion and the other legel
phases of industrisl beelth, thet legal protlems, vhick Le mst belp ansver, ere
of definite Snterest to hir alsc. It i¢ cnly at meetings such e iuis thet ac
exchenge of vievs can be provided to mutuzl adverntage.

Toig close relationship hae been made particulcrly evident by the spezkers
this sfternoan. Mr. Watere hes diecmssed the meening of "dise¥dlity.® Ee hae
(ndicoted toe legel difficulties vhich tue use of this ters ha presected. Its
proper meening has proved one of the more troubiesone problems which we bave hael
to face with respect to the d:.st Qipeases. Both legislstures and the courts have
sttexpted to defime 1t, peldon 4f ever vith ecompiete puccest. thile its imperience
froz a legel vievpoint is apparent, it bas very Gefiniie medica. commotetions. Soae
Lavs definttely place vpon Xadicel Bozrde or, es in Fev York, Comziitees of Lxpert
Consultants, the burden o dgur::ining disatdlity and in some insiznces ihe Sete
on shick it oecurs. Medicel vitnesces Yikevise mignt well be presented vith tbis
questiam. Belore being sble to deterzine whether dissBE1lity existe, 4t voulcd see=
necessary thet tne physiclan ghonld kpov whet it if toe excistence of whieh be =t

deterxine.
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I s=y be wrong ot it peens to me that a physicisn might matarally be

inclined to take, wvhai mey de tearmed, s psthologicel approach to the protlea.

He my bave 2 tendency to deterxine the existence of disetdlity solely by reference
to pysiclogical or anstcaric changes. It is interesting to ms, therefores, o mote
that both Mr, Vaters snd Mr. Kilfinger have emphasized the sconouwic aspects of
this Man, the sxistence of wage loss. They hevs gtated, or et lezst implied,

-2 =

that mere evidance of lung changes should mot be sufficient to entitle & person

to conpensstion. Toers shonld, ia eddition, be & wage loss, thet is mnatomicel
changee sufficient to affect the eklity to work and eern wvapes. Iz meking ary
medicsl findings conserning the sxistence or nom—scistence of disehility, it might
be wall if tais phase of the probles were kept in mind.

At this point, howewer, we come upon the difficult protlexs that have g0
ably Deen discissed by Doetor Wright - the difficulty of trying to trsnslste lung
changes into an estimste of the lose in abllity to perforz work. 1t the two
extrenss, ome, littie or »o lung changee, and at the other, & fer advenced case,
the answver may be clear. Ituuthnmumwbwen sir.gaevhmths
diffienlties are meinly presented, both medically and legelly.

4 prysicisn might well sey that he cannol be expecied ¢ kmov whether cr
not a vage lose exists. EHe can, bowever, in expresaing any opinion on the guestion
of disetdlity, make it clezr thzt he does not have relerence to the econoaic aspects
of the guestion. If a physician or s Medicel Board stater thet there is disadlity,
the Indnstris] ComelissSon might vell feoel bound to follow thig finding even though
po vage loss exists as mey be required by the definiticnm of disebility in foree
in that state. ' |

Bapbasis, bowever, should not be pleced t0o hecvily oo any cne of tue factiors
entering into the eomcert of ®disehility.® Vage loss may oecur for ressons w-

connected with health. This wes particulsrly evident during tre cepresslom.
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Tt mae then, most of us vill recell, timt the ‘.moosu protlea®™ vas most acute.

f{(

Yage loss slons, of oouree, Mldwtutiucmtowﬁauﬂureu
1ittle, if axy, evidence af fitrosis aund Bo interference with the eapacity to
work. Mmdﬁoﬁﬁhﬂof@q&tmy,ammmw,
ponetines suoocsssfully, to collect ocmpensation even though there was no loss io
sarnings. At the sane time, i€ too much stress i& pleced on tne requirexent of
nzelou', amwuyb-ﬂcu:h to receive compensstion wvhere there s wage
loss, butaublouunotdutommmctdimu. Thir vouid be
perticularly true if there ghould be a period of econoxic recession,

That this is not mere idle mjwmniamwmwmm
some thres yesrs ago in Michigan, 1 e221l foundry stspended operztione. Ir e
wery short tims about 60 claixs vere filed and more wvere axpocted. This eonstitutec
a2 high percentage of the tote]l perscanel. Fortunstely, the founlry socn recpened
and ths gitoutiom satisfactorily sdiusted itpelf, However, fer e tinme perious
concern vas feit. 2 eixilar gitustion oould occur elseviere, possitly eveu cn &
larger scals.

Kentics bes bean made of two factors ip the Geterminmeiiorn of disebdlity,
(1) incapacity to work due to the 2iserse, end (2) & resliiins vage loss. The
furtber question presestis {teel! somecerning the mature of the vork in reletionship
o whict ipeepecity must occar. Is it incaspecity 1o do exy Knd of vork? Is it
inespacity to perfors the work 4n the lect oecupstion in which expoeed o the
hegards of the dipease, or is 1t incapacity witr respect to tre lsgt enploysent?
Toese altarnatives 511 heve been used in varicus etatutory definitions. Toere &Te

gone srgumente for and ageinet usi.ng any one of these zlterastives. If ove reletes
dncapacity to exy specilic ocmpat.im, there i the posgitility thet compensz tica

" may beve to be peid even though tue exnloyee ezrne higher viges in anoiber oecupt tioz.
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Cases of this type bave ococurred. At the u!e'igm. vequiring thet the employee

be mablie %o fo work of any Xind mey, 1¢ too strictly interpreted produces hersh
Cosults. Possihly the definition found in Tilizots’ mey be fomd to be & prefersile
slternative, There, refarence is made to the &leehility from eerning full wveges

4n the exployment in which ?.nt upoud. 40 the hasarde of the disesse or Soqual
wages in other scitable enployment.® Here again, hovever, ve eoxe to e matter

of interpretaticn. The oourts or the Industrial Comniesion vill heve to determine
Sust what work caa be considered suiteble. A pructiesl rether thor strietly
legalistic approach is necersary. Soze similar languege bas produced etrange
regults. In cne stete, for sxangle, it bas been held thet eny work unless simiier
to that performed at the time of injury wes mot “work of axy ressonabile charcter o<

Toe poaning of dlssbility, while relsted, ie dietinet from the euestion
vhetber oompeasation can or should be granted for pertial digeMlity froz the dust
disesses, often sand perheps moTe appropriziely referred to es non-dieebling
slltcosis or asbestosis. Wr. Bilfinger has marshaled the arganenic ageinet coling
so. Mr. Vatere has presented the main arguments both for and egeinst. Big memtion
of the sgyeter in Vest Virginis and sever:l other gtetes of paying & specific mum
wvhich relieves the mmployer of further liebflity e of conciderzbie intcrest.

{ believe that mo one todsy can vzlidly cuestion the gesirability cf payizg
cozpensation to an {ndividne]l aetuslly incapecitated fyoz working beczuse of
silicosie or asbsziosis. tast mey be fecred, however, {g the wninown bat veTy
i;rge potentiel Uability, 1€ coppensation were peyzble for anatomic ehsnges without
appersat interferexce vith the ability to work and vithout a ceuselly connectel vice

loss. Toie possibility is not 1ikely ‘o mentfest iteelf during periods of high

1, Illincis "workmexz's Occupstiona) Diseases het,® sec. 1(e), T1linoie Eevipel
Statutes (1951) Chapter 48, 8172.35(e).

2, Eapstsa v, Higgins Indusiries, Inc., La. {1944) 1E So. (28) 20z, &2fid
23 Bo. (24) 45.
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mndqlaymthtwvﬂlbnntaﬁm”ﬁgﬁmnmnme'w
stand the cost.
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ﬂubﬂn&ﬁnd@i&hﬂiﬁyhdnpomnunluummnmt.
Uscally wadar vorkaso's ccapeasation lavs thers are time limits vithin vhich clais
mist be mads. Thess usmlly run from the date of &iselility. If dimbdility is
defined othervise than with respect to actusl incapecity to vork, ez exployee mey
unvﬁndusdmw'ihuhmnuit. Suck 2 case actually occurred in
¥igponrt But the eourt rejected the oontention and held that actual intepecity ¢
vorkmueusaq.’ Hovever, in snother case in the saze state the eonrt' Teeched

a different oonclusion where it wvas & metter of ecmputing average wages. The

eourt in that case took the higher wage period even though it did mot colmelde vit:
the date of actual hapecify to vork." Neither of thece ceses heppens to involve
édust disenses tut the princ;ple is the same.

There 1 another Wt asoect of mon-disabling silicosie which shomld
pot be forgotten. Thet is the peychological effect on the sxployee rhimgelf. Omee
1ebelod a3 gilicotic, once deexed entitled to ecmpensaticn for this ¢isezse, 1t is
moet likely that one vill bhawe created an invalid well before an invalid actually
exiets. inifact.t, In cme specific case sn employee contimmed hie regular work for
24 yoars after be first poticsd sympioms of some nﬁmt.s He hzd completed ¢
meﬂwrun;weﬁmofmpmanddidnctm'uach*_r.nntilhehaﬁ
reached the age of 72. It seeme to me most doubtful vhether he, hie employer or
socisty, would have in any wise benefited if he bad received his compensation so=e
24 years prior to thet time probelbly ending his usefnl lifetime of work well prior
to the age he actually did. ¥uile this ceee arose on & cuestian of time lirftetione
the facts soea to me most interesting.

3. Saith ¥. Yedersted Netsls Corp., Ko.,(1939) 133 S.V. (22) 1112.
" 4. Renfro v. Pittaburgh Plate Glass Co., ¥o. (1979) 130 &.¥. (23) 165.
5. Comsolidation Coal Co. v. Dugan, Md. (1951) 83 &. (2a) 863.
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%o have dvelt at lengtih on ths question of disalility. This subject is
»0 doudt of grest importance with respect to the dust diseases. Our topic this
afternson, hovever, 1s broader. It relztes to eompensation for the pnemmoconioses
geosrally, In this cconection, I wonld like t0 comsent on the tendency which has
boocone InS.fufrh some stetes in Tecent years, motsbly Eew York and Nev Jersey,
to repeal special provisions and sefeguards relsting to such diseasss. 0f eocrse
soxe of these provisions were admittedly transitory in mature. One can mention,
for example, the graduated scale of benefits or escelator clznses. Others, hovever,
provided more permanent sefegusards. These include provisions relating to pertisl
disakility, time lim!tations, axposure, etc. In Nev York, care was exercised to
retain at leest some of tt;e mejor of taese. Ia Kev Jersey a more drustic chenge
was nade, The full effects 51‘ this change ve sre yet to feel. Alrealdy pome of
the more diffienlt medicel questione eomcerning estimates of dimadbility have come
mwp. It mey be well to give careful consideretion to all phases of the protlex
belfcre too mﬁc,}?ﬁm iz performed. It shm.ld be noted that these provisions
were inserted into the lavs vher the need for thas became menifest. Setisfactory
experience wnder the operstion of a lev ehonid not be gromnd for change. Safeguarde
ghould pot be discarded without earefully weighing the effect cf such action garing
times of lov az well as high employment. |

17 special provisions are to be retzined, some thought should be given as
to the soope of their applicztion. I believe esrlier this week eode discussion wzs
Bad a5 to the msaning of the word Ypnemoconiosis.® It might be well & glve sode
thoughtwmmditiouuhichahon;dbecznuofthemm of the dipesse come

vithin these special provisions. If long exposure is usually necessary before
dipebility manifeste iigelf, 47 trere is question as to the extstence of pertizl

disability, 4if trhe disability is due o some tyoe of cdust, ghould not the terr

dnst dlsease be applicablel There have, for exsmple, beea & nurber of cases of
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to grain dust. wm;mmu;pmamumesm thie type regexrdless

ochm&MMmcrumt, strictly speaking, be labeled memmoconioris?
It is o greet deal easier to-ask questions vith respect 0 the paeuncconioses

than to answer thes. There is mesd for wisdoa and tecimicel informstiom before
adsquate solutions to many protleas can be fomd. T oannot belp thiniding of &
recent oourt dscision. Eere ooxpsnsation vas denied for fallure to show sxposure
to gildiocn diexide dust. There vas only exposure to silies, the cowrt s=id in
effect. This error vas resdily remedied on rebecring.’ Where legisietion is
concerned, remedy is more difficult. It must be besed on eound principles founded

oo & fira factual beckground. The udm& of the medicel professiocn is essentis’
to this end.

€. Orosco V. Poe.rch, iriz., (1950) 218 Pec. (2d) 875, reversec on rehearing
Oct. 9, 1950, 222 Pec. (24) 805.



