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LEGAL SURVEY

PART i

With respect to Oceupational Disease Resulting from Air Pol-
hotom, Comprising a Study of the Statutes and Court Decisions
of all States of the Uniled States.
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CHAPTER XIX
RENTUCKY

1. Workmen's Compensation Act,

L Statules.  Carrall’s Rentusky Statutes, 1630, Sees. 4880-
4087,

L Administration, The Act iy administered by the Work-

mens Compensation: Board composed of throe members ap-

* pointed by the Governor for terms of four years cach. Com-

mumcitions may be addressed to the Board at Frankfort, Ken-
tucks.

3 Scope of the At Ser. 4850 provides that compensation
wil be aranted for

" persomal injuries sustained by the ome
Mave arising out of and in the conrse of his em-
plovmert, or for death resulting from sueh q-
cidental injury; provided, boweser, that persoral in-
jury by aceident as herein detined shall mat include
diseases except where the disease is the oatiral and
direct result of a traumatic fofury by aceiden, nor
shall they inchude the results of a pre-existing dis-
tasv (bt shall include injuries or death dne to in-
halatior: in miney of nuxions gases or smoke, com-
monly known g ‘had air', and also shall include
the injuzies or death due to the inhalation of any
kind of gas) Any emplogers and emploves who
are, by provisions of this setion, excepted from e
provisions of this act, ncluding emglovers having
less than three employes, way subject themselves
theretn by joine voluntary application to the hagrd,
i wriing, for sich peril 25 mar be stated i the
application, whick shall b ireevceahle during siicl
period and cifective thereniter wntil 1 written ro-
sncation be filed with the hoard or the cmplorment
be termnnted, (and oy employers and their en-
Hloyes engared in the operation of ¢lass man-
; facturing plants, quarries, sind mives of in the man-
Wfacture, treating or handling of sand may, with
respect to the disease of silicosts cansed by the in-
halation of sitica dust, in like masner voluntarily
subject themselves thereto as to such disease,)”
(hold face type and brackets ours.)

The brackated part of this section dealiog with “had 21" and
g8 was added 0 194 the bracketed part dealing with sil-
tusis was adled and hecame effective June 14, 1034

In-the absence of an eection by the emplover with respott o
silicasis, where 2 disease results from the iwhalation of dust
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polluted air in the conrse of employment and ot {rom inaling
bad air in a mine or any kind of gas, compensation iy re-
coverable only when such disease results naturally and direetly
from A traumatic injury by accident,

The wiliul misconduct of an emplovee will bar his recovery
wnde the Act. With vegard to silicosts, this includes: (1) fail-
ure or omission of an emplovee to observe the rules and regu-
lations adopted by the employer and approved by the Work-
men's Compensation Board; (2) faifure or omission of an em-
phovee truthfully to state, upon the employer’s inguiry, to the
hest of lis knowledze. the place, natore, aod duration of his
previous enployment; (3) failure or omission of an employee,
upon the vmployer's inquiry, trhfully to furnish to the best
of us knowledge full mlormation about the previous status of
his health, habits, and medical attention that he ot his blood
relatives may have heretoiore reccivel: and (4) sailare ot ree
fsal o submnit to medical examination to determne bis physical
condition with refereace to silicosis whenever such examing.
tion 13 ordered by the Doard, or to evade ar ebstruct such cx-
amination (ec, 4832),

Where the cnplogee's npury o deadh resalts from the de-
ibeate ntent ot the cmphover to produce such ey or death,
the compensation may be received in a lumy sum to e wsed, if
destred, to bring suit against the emphover for v amomnt (rat
e may desiee. Where death resnlts under such eivotmstances.
the dependents way elect b claii wnder the et o st at lny
(See, $560).

Natice of s aceiden must he wiven an emplover a5 o 8
practicable aiter the wecurrence, and @ claim made within one
svar adter the neeident, ur, i case of death, witkin one vyear
aiter the death. Do cases sovolving sificosts, chaims st he
iled within one year after the st exposure fu siien dust
(e 9N), Where silionss is involved, it is not chear y this
wertion whether, when death nconrs, sueh period is extended to
cermit @ Gling of the claim within one vear aiter the death, ur
whether even then the clim must stk e fled within one year
atter fhe last exposure,

The notice required will not be invalid hecause of any in-
accuracy unless the employee was misled by soeh to hiy in-
jury. A want of notice or a delay in glving the same will not
bar a claim if the emplayer of s represeatative had kuowehge
of the injory or if such failuce or delay was occasioned by
mistake o other reasonable canse {Sec. 4917),

Under the Act the employer, in the ¢ase of injury or of death

2l

within twer years of the injury, wust pay, i addition 0 any
afher compensation, 4 mavimun of $100, or, in the Board’
discretion, 2 maximu of S0 for medical, surgical, and hos-
pital treatment to cure and relieve the employoe from the of-
fects of such fnjury (Sec. 4983), 11 these are furnished in such
2 mamuer that there is reasonable grounds to believe that the
life, health, or recovery of the employee is being endangered

. thereby, the Board may order & change to be made under reas-

anable regulations at the expense of the employer (Sec. 4885).

Where death results within two vears of the accienm, the
employer shall pay, in addition to the medical espenses, & sum
not to exceed 5 for barial expenses, plus a death henelit o1
ot more than $4000 (Secs, 4693-4896). In cases of total dhs-
ability, the maximam 15 fixed at G00; by a schedule certain
injuries are deemed total and ermanent (Sec. 497).  In cases o
pactial disabilivy, both temporary and permanen, the maxiun
auwount pagable is SO0 (Secs, 4598 and 99,

Where an accident 38 cansed by the eaployer’s: mientional
failure to comply with any statute or lawful resulation com-
municated {o the employer relative 1o safety appliances or weth-
ols, the compensation will be increased 13%; where such i
caused by the employee's fotentional falure to nse any saiety
appliance furndshed hy the emplover or to obey any lawful and
reasonable sule, order, or regutation of the Boaed or the e
ploer for the salcty of employees oz the pubic, the compensa-
tion will be decreased 15% (Sec. 4910,

Where 2 minor 15 employed in wilful and known viokation gi
(e chebd Tehor aws, there is an election to claim compensation
or to ste at b for damages, 1f there 15 2 misrepresentation ol
age and death occurs, the only right which the representative
of parent bas fs 4 claim for compensation uader the et (Ser,
.

Where a claim for silicosts is made, the Buard will, upon ap-
plication by the eoloyer or employee, appoiit one. tun, or three
disintercsted and qualitied physicians to examine the emplovee.
Thetr fndings shall be cetified to the Poaed and shall include
(1) at what stage, f any, the enployec 15 suffering from sl
cosis, (2) whether the disability is tempurary, partial, or total,
and (3) the extent, if any, of the imgairment of capacity 1o
work (Sec. 441),

Tl filing of a false or frandulent claim constitutes a misde-
meator punishable by a fine of from $50 to $500 or imprizon-
ment from 10 to 90 days (Sec. 4645),

Emplovers electing to sceept the Act are required to fnsure
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their liebifity for compensation fn some awthorized cotporation,
assaciation, ot organization of furnish the Board wih satis-
factory proof of their fnancial abiity to make direct pay-
ments, in which case they must also deposit acceptable seeurity,
indemnity, or hond to meet the compensatian fizhilities as they
occur, Untl such have been complied with, the employer is
Tiable, from the date of the accepance of the A, either at law

or under the Act (Sec, 4946).

Employers may, sobject to defined Timitations, form mutual
insirance associations (Sec. 148} and also enter into or gon-
tinge any agreement with emplosees to provide a system of in-
surance {dec. $H49).

Emplayers who carry their own risk are anessed against
there payrall & maietenance fund tax computed by taking two
et cont of the basie premiums charpeable against the same vt 2
sitmilar industry, taken from manwal insurance raws ir come
pensation i orce i the stae 15ec D881 M msurance
carriers insuring emplovers againg fighiliey wder the et gre
coreespondingly tased (See. i),

Every emplayer who comes within the terms of the Aet, bt
o does not elect to aperate therennder, Ises the common
detenses of assumed risk, conteibutory negligence, and neph-
gence of felfow servant in  suit wgainst hinu by an umplovee to
recover for gersonal injury or death by aceident (Sec. 4903,
The defenses are also abrogated when hath the empluser and
the employee fail to come within the \et, [E however, the
employee elects 1ot to operate mder the At and the employer
does eleqt, then, tn such a0 swit, the three defonses would be
available fo the emplover (See, 1),

s rogards the exelustveness of the Aet, by See M0 13
provided that where s wnplover bas elected to furaish and
accept compensation nder the Act, the empiover “shall he re-
leased foomt all other Lubility whatsoever: ¥ # " However, in
Jellico Coal Co. v, Adking, 197 Ky. 664, 27 8. W. 912 (2003),
the Supreme Court decided that ths chinse does not bar a
common ks action for disability, cansed by neglicence of the
enploger, when the disabilty is not included within those fot
which compensation is provided m the At

4 Court Construction, As 2 resull of the decisions of the
Rentucky courts, where there Das been o lection by -
piaser and emplogee it regard to silicosis and where the i
ability is not cavsed by fnhalation of bad 2ir in 2 mine or by
inhalation of gas, diseases resulting from the hreathing o
polluted air nver a long period of time, in the cotrse of em-

i

ployment, are ot compensable wnder the Workmen's Com-
pensation Act. This s Decavse they cannot e deemed 2
"traumatic injuey by aceident” as is required under the Act

The st case imvolving an ceoupationa! disease was that of
Jelice Coal Co, v, Adking, supra, brovght hefore Sec. 4580 was
amended, 10 teeover at law for damages resulting from work-
‘ing i an improperly ventilated mine, On 2 certin day the
plainiff and a fellow employee had fired certain shots in 2 oom
i which they ware working and hed waited outside for thirty
minutes for the souoke to clear bifore cesuming work. [n 2
profierly ventifated mine ten minutes 1y sifieient time, bt for
several days this room had not cleared i less than hali 3
day. That exposure bad camsed severe headaches to the plain-
HiE but he bad not realized there was any danger. Later that
day during the process of work he faimed and was taken home.
Disablement fesuhod isom a discase known as endocarditls, an
inflammation of the fining of the heart,

Sace Dot partes were wrder the Workmen's Compensation
Act, the plaintidf fist filed bis claim thereunder: hat the Board
ruled that it was without jurisdiction, since the disabilire did
nat result from 2 traumatie injury by accident, The plaii-
tilf appealed that decision.

Meanwhile this action was iled, and in the appeal of the
Boare's decision, the action at e was pleaded in bar, The
eonet judyed the plea good but further affirmed the action of
the Doard in inding that it bad wo jurisdiction in the matter

There wasa judgment for the plaintif in the lower conrt aud
that detision was affiemed on appeal. The upper court cop-
sidared the injury to be an occupational disease ot COmLtl-
sable e the Act, because it was not a traimatic injury. The
wtet, 1 its oplaion, said;

"Mt will be ohserved that all of these definitions of
trauma’ and tramatic’ mply the preserce of physie
eakforee, and this i the generally acecpted meaning
af the word Evidently, the act implies that sore
esternal force must oceur i order 1o constioee
tranmmatie injury by accident, * ¥ 4

Sinee the court makes 1o reterence to 4 definition of “ce
oident”, it seems that the court’s decison hingos o the single
ward "traumatic” and that an injury resulting from the breathing
of nuxious gases wuuld not come within thetr definiton of that
word. - Subsequent declsions have, bowever, greatly broadened
the meaning of this term. The legislature, in 1924 iy the ses-
sion imeediately following this decision, amended Sec, 480 of
the et and made infurics ot death due to inhalation in mines
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of moxiots gases or smoke, commonly known as “bad air, or -
juries or death du to the inhalation of any kind of gas, um-
pensable under the Act, Crateber Deatal Depot v, Miller, 66
8, W. (24) 466 {1935) adds this bit of historic information.

Elkhota Coal Co. v. Ketr, 203 Ky, 804, 263 8. W. 32 (192¢)
and Midiand Coal Co. v. Ruckers, 211 Ry, 562, 277 8, W. 838
(1925), kewise involve actions at law for injuries sustaived by
breathing impure air and naxious gases in mines.  The actions
were brought before the 1924 amendment to See. 4880 hecame
effective, and the verdicts were for the plaintifs on the an-
thority of Jellico Coal Ca. v. Adking, supra,

Altbough not involving a dust discase, the case of The Great
A & P. Tea Co. v. Sexton, 242 Ky, 266, 46 8. W. (2d) 87 (1982),
is important because of the court’s definitions of the words
Saccident” and “trauma” s wed @ the et T that ease the
plaintiff conteacted 2 isease conmonly ko 25 cablit fuver
while cleaning, for shipment, sabhits which sere inveeted with
fhat discase,  The qerm enterwd plaintiil’s system through 3
scrateh on his hand, The action was at L, the plataeiid ab
leging that be did ot ko that the rabbs were discased and
that the defencdant Knew ar should heove known of their diseased
condition. The court held that the discase was the result of &
fraumatic injorv by aceident and thereinre, since ot pacties
had aceepted the Workmen's Compensation Act, it was tuni-
pensable only wnder the dct. The Conrt sad:

9t an injury s suriered in the course of eniphoy-
ment, wnexpectedly, and without desiay, and cai be
traced to a delinite vime, place. awd case, it is an
accident within the pepular stise of that term and
as it 1 used i the eompensation b ¥ ¥

FEITL

9T the definition of “teanma,” as given by Wab-
ster and quted in the toregang apiniuns, we {ind
the following: *A wound o injury directly produced
by causes externil to the hods.

“It will e noted that (his does not tuchude with-
in s seope only physical force fn the sense of 1
Blow, 2 current of cleetricity, ot ke terms mplving
power, vigor, vialcnce, or energy i the commonly
accepted meaning of its terms, bt may e as con-
sistently construed to tuchde any dependeat wily-
erice o canse external o the hody coming mty (-
rect contact with, and caustng injury to, the physieal
structure thereol,"

It will be observed that this defmition of "trawns” grcally
broadens the meaning of that term as constracd by the court in
Jellico v, Adking, suora.

4

Following this decisivn, fn §ehable v, Riddell-Robivean Mfg.
Co, 245 Ey. 409, 53 8, W. (28) 750 (1332), compensation was
granted to dependents where the deah of an employee was
caused by the inhalation of sawdust in the course of his em-
plogment. Here, however, a water pipe burst, and n attempt:
ing 10 make repairs, it was necessary to disconnect certain
pipes which Dew sawdust into the furnace of 4 bofer The
inhalation of the sawdust, which estended over a period of les
fhan 2 day, satisiied the requirements that the injury be trau-
matie and by setident. Tt would be difficut to fnd, in regard
1o an ujury's heing traumatic, any distinction between an i
jury caused by the inhalaton of dust poltted air and an in-
jury caused by the inhalation of air polluted with sawdust,

It has lso been held that where there is an acoeleration of 3
preexisting faeen disease, the resulting disahility is compensa:
ble under the At (Robinson-Deftet Co. v. Workmen's Compen-
sation Board, 268 8. W. 318 (1924)); that death resuling from a
snsiroke Is wot compenseble (Smith v, Sanitary Mg, Co, 27
S, W, 806 (1925)); and that disability caused by typhoid fever
restlting from Leinking fmpure water furnished by the em-
plover s ot compensable thereander (Mils v. Columbia Bas
Congtr, Ca, 55 8, W, (2d) 39¢ (1932)).

Where there has been no clection to come under the Act as 10
silcosts, and where that part of Sec. 4880 dealing with fhe in-
Yalagian of ad air in 3 mine or of gas & inapnlicable, an njury
caused by (he inkatation of dust polluted aie wil be compen-
bl nder the Act only where it can be deemed 10 be 2 traw-
matic injury y accident,  That such an fjury may be consid
ered s esuling drom 3 trauma seems setled by the decis-
ion in Schabte v, Riddell-Robineau Mfz. Co, supta

11, Other Statates,
1. State Board of Health,

Sec. 206261, “All persons, firms or corporations
aperating any factory ot workshiop where cmery
wheels or emery belts of any desceiption are wsed,
cither solid emers, leathor, Teather covered, ok,
canvas, linen, papee, cotton, or wheels or belts rolled
of coated with emery or corundum, or any other
ahrasive material, o cotton wheels used as hufs
Dall for the protection of the heakh of the employ-
ees, provide the same with suction or exhaust -
tems, or simlar appacatus, which shall be placed
over, beside or under such wheels or belt in such a
manner as 10 grotect the person or gersons using the
came from the particls of dust produeed and
cansed thereby, and to carry away the dust arising
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from or thrown off by such wheels or hells while
i operation directly to the outsidz of the huilding
or to some receptacte placed s0 as fo receive and
confine such dust; provided that grinding machines
upon which water s used at the point of grinding
contact and solid emery wheels that are used oc-
casionally for tool grinding, or. emery wheels nsed
any in connection with fitting operations neses-
sltating only momentary contact with wheels, alio
flexible shatt grinding and swing frame grinding,
shall be exempt from the provisions of this act.

Sec. 05262, [0 rall be the duty of every person,
firen or corporation aperating anv such factory or
workshop to provide or vonstract such apphances,
apparalus, machinery or other things necessary o
carry out the purfose of Uhis act, as set orth i the
preceding section, & follows: Fach and every such
wheel shall b fitred with a shoet or cast inon hood
or topper of such form and s applivd o sneh
whael ar wheels that the dust or refuse fherefrom
will fall from such wheels ar will he thrown thio
such hood or hopper by centrifugal foree and he
carried oif by the current of air into 4 suction
pipe attached 1o said hood or hopper.”

Sec, 06265, “Pach and everv sueh whee! six -
ches or ess i diamcter hall be provided with a
threc-mch suction pipe; wheels iy fo arenty-onr
oichies in diameter with dor-inch action pipe
wheels from twenty-fonr iches 1o thirtesiy nches
B diameter with five-inch suction pipe: and ol
wheels Jarger i diameter than thase stated above
shall b pracided ench with  suetion e ot Jess
than six inches in diameter, The suction pipe from
¢ach wheel s specitiod amsit Be il i to the win
trunk suction pipe and the main suction pipe to
which smaller pines ase attached shall, i sts dia-
meter and capacit, be squal to the combined area
of such smaller pipes atached by the sawe, and the
discharge ipe from the exhanst fan, cooected wth
st sucion pipe of piges, shall be as Large or e
than the swction pipe.”

Sec, 20624 1t shall he the sy o evers per-
s, irm o corparatin operating ane sueh fietary
or workshop to provide the aecessary fans ar blow-
ers to be comeeted with such pipe or pipes, 45 ahove
set forth which shiall be run at 1 vate of speed as
witl produee a veloeity of air i such suction or an
cquivalunt stetion or pressare of air equal to (2is-
ing 4 column of water ot less than five inches in 2
Usshape tube, AT Branch pioes must enter the
mann trunk pipe at an angle of forty-five dogrees
or less; the main suction ar ek pipe shall he
either npon the floor or beneath the laor on which
the wachines are placed to which such wheels are
altached. Al bends, turns or elbows in such pipes
must he made with easy, smooth surfaces, baving 2

146

rading in the throat of not luss than two diaeters
of the pipe an which they are connected.”

Sec. 206265 places wponr thy Bepartment of Labor the dury
of supervising and anfureing sy provisions

Sec. 208266 provides penalties for 4 failye 10 gotnply with
the provisions,

% Rules and Regulations Adopteq by the State Depart-
ment of Health, Under authorite of Sec. 1080 of fle Kentueky
aates, the Board of Health adapted rule 19, whieh veads:

_ “Tovers persun, firnr o coruration perating 4
lactory, mill, wine, quarey, e, office worksho
or work place of any description, inchding huilding
any construction wark. anpleyite one or mare per-
sons o abor <hall make the folowing provisions
loc the proveetion of the health of they eilph vees
and the commanity in which the esteblishment or
work is hoeated: * % # 3 The venilytion, heating
and lighing of the places of emplosnient shall be
adeque and shall be maintained vith swigt e
gard for the healeh, comiort ad ety o cinplhg-
ey, FE A ‘ ‘
The State Buaed of Health s absr e reconmendalions
for complince with the above sl Aer e ting speciiic
reqairetients 249 the amonnt of air 1 be splied. the recom-
mendation continues

Brers sucl factors, mill, wore, offiee, k-
shop or warkplace should be kept free framy gas-
or efflwia arising from sewer, drain, vy or ather
narsanee o the premises. Al poisonons o s
Hies ot gases arising from any process, and ol
dust o 2 charaeter injurions o el of (he R
s lfmplo_u"cd. which is ereated in (e curse of
WANEICINrIAG process, within such faclory, mill or
watkshap, shoukd be removed. 35 far a5 practicable
by either ventilating o exhanst sy, ’

YT ’

M decvmposed matter and refise of gy
workplace which may become a micquee OF Meuce
o bealth showld he remaved and dispsed of, 1y el
& MANGCT 8 N0t 1 ¢S 3 wisane; and gl] clean.
ing shall be done, as far as possihle outside of works
g hours: bt it done during working bours, should
e dune in such 2 manner g5 1 avoid the wncoes-
sary vaising of dust or noxiots odors”

These rules ace contained fn 2 pamghet entiled “Kentucky

Labor Laws," distrbuted by the Degartment of Labor of
Kentucky,
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3. Mines and Mining (Coal)

Sec, 2739419 treats at length the method of ventilation, the
action o be taken where the ventibation is interrupted, maps
and plans to be submitied for approval helore any additional
apenings are made, the amount of air to be supplied, the num-
ber of men permilied on cach air current or split, and ather
matters pertaining to vemtilation. The section m its entirety
should be carefully scrutinized by mine owners,

See. 2730-20 “Trn all mines accumnlations of fine
dry coal dust shall, s tar s practicable, be removed
from the mune and afl dry ind dusty opecating sec-
tions kept thoroughly watered or rock dusted of dust
allayed by such other methods as may be approved
by the Chief of the Depactment of Mines and Min-
erahy

{. Children,

Sec, 331a-1 prohibits the employnent of children under iour-
teen vears of aee oy Gactors, mill, workshop, mercantile
establishment, elc,

Sec, 312 prohibits the employment vi chillren between
fourteen and sisteen years ol age 0y @cory, mil] wotle
oy, mercanuile establishment, ete., nless the employer pro-
cures an employment certificate.

Sec. 31-9 peahibits childran wdet sixteen years of age fron
operating ac assisting in operating certain machines among
which are saws, wood shapers, planers, sandpaper or wond pol-
ishing machines, emery or polishing wheels, leather burnishing
machines, rolling mill machivery, cte.; from workmy i any
pracesses in which dangerous o poisonns acids are used from
working in the macufactare o packing of paings, colors, o white
or tod lead: from working in occupationa catsing dugt in in-
jurious quantities; fromy working in the ninniacture of danger-
ot o poisonous dves: and wamerous orher occupations dang-
exitts 10 the ke or Tieh ot injuriaus 1o the health ar mocals ot
seh chibiren,

[

Stc, 331a<13. “The walls and ceiling of each rooty
in every maniacturing establishment where mirors
are emplosed, shall be line washed or painted when,

«in the opinion of the labor inspectar, it shall be e
ducive to the health or cleanliness of the persons
working therein.

Sec. 3216 enumerates the pealtes tor permitting children
10 work in violation of the Act.

10
]

5. Sunitation of Food Estahlishments.

060b-1 provides that every establishment used for the prep-
aration, marufacture, packing, storage, sale or disteibution of
any food intended for sale must be properly and adequately
lighted, drained, phimbed and ventilated, and conducted with
strict regard to the health of the employees and to the purity
and wholesomeness of the food,

2060b-13 enamerates the penaliy for 2 violation of the sec-
tions dealing with the sanitation of food establishments.

M1 Common Law Liatility,

As previously observed io discussing the sope of the Work-
men's Compensation Act, the case of Jelizo Caal Co, v. Adking,
upra, delinitely decided that the Workmen's Compensation Act
was exclusive only as to such injuries as were compensable
under the Act whereas, other inyuries mot covered by the Act,
for which there was a recovery at conmon [aw, are umffected
by the Act.

[n that case, a verdict for the plaintiff was affizmed where
the injury for which damages were sought was  the
disahility resulting from 2 disease known a5 endocardits, an
milammatian of the beart, caused by the breathing of foul air
in a mine uring the course of emplayment,

The negligence upon which plaintiff's action was predicated
was the hreach of 4 statote which provided that 20 working
place should e driven more than sixty feot heyond 2 brezkdown
except with the consent of an inspector. There was 0o elainy
that such consent had been given,

The court affirmed the verdict of the jury in plainsitfs favo,
declarmg that since the defendant bad failed to conform to 2
statutory duty, it could not rely on the defense of assumed risk:
and, furthermore, the plaindil was nol uilty of contrlbutory
negligence as a matter of law in contining to work after dis-
covering the dunger of which he complained,

Royal Collieries Co, v, Wells, 244 Ry, 303, 50 S, W, (24) g
(1932), alo iovolves an action at aw for injuries alleged to have
resulted from inhaling bad air in delendant’s mine. The ease
of action also arose helore the 1924 amendment to Sec, 4880 of
the Workmen's Compensation Act, making injuries 0 sus-
tained compensable thereunder, In Alfirming 4 judgment for
the plaintf, the court made an interestng statement regarding
contributory negligenee:

"R servant may koow 3 thing is defeciive,
and yet by reason of his inexperience b incagable of
comprehending the danger from it, By continwing
at work the servant canmot be said to be negligen
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unless he not only knows the defects but knows the
danger, or by the evercise of ordinary care i the
exercise of His emploment shauld know it (citing
cases). There is a peculiar reason for applying this
rule in the case of & subtle poison pervading the air,
whose effeet is only known to the medical profes-
sion, or those who have studied the subject. Kateh-
¢n may hiave been willing to undergo the disconorts
of a headache or the temporary sickness that resul:-
¢d from the mine, but it may be that he would not
have been willing to take the risk of the noxions
gases 1f he had known their effect on the constita-
tion, and the danger of destraying his entire vitality
if he continued to work in the mine. The rule to he
agplied to an ignorant servant should be more liberal
in the case of a subtle agerey ke bad air than
in the case of those physical things ike the want of
props or the cracking of a root which e conld
platnly see and any man vl prodence wouhl under-
stand the dauger,”

A recent case dieectly i pornt 1 Christopher's Admt, ¥,
Blanton Stone Co, 258 Ky. 587, 90 8 W, (20) 590 (1935). The
action was at Jaw for the death of an emphive cansed by the
inhalation of dust and small particles of lmestaoe rock while
employed for approxtmately a vear in defendant’s rock rary.
The pelition alleged that the plaintili did not kuow of the
danger and that the defendant knew or should bave known of
such danger, The court beld for the defendant on the ground
that the petition was tsufficient because the plamaiff bad al-
leged a failure to provide a mask, whereas, there was 1o
statute imposing such 2 duty tpon an employer and the peti
tion did not allegs neghigence of the emploee, The wourt also
declared that the fact that the work was hazardons did not
make the employer Tiable for all injucies to Dis emmplosees bt
anly tor such Mjuries as were caused by his negligence in
breaching some duty owed the employees.

Uider these devisions, it is appurent that, extept &5 modified
by *he Workmen's Compensation Aet, there is 2 comman law
actin for disability resulting frem an occupational discase
caused by the inhalation of dust m the conrse of empluyment
if based wpon the negligence of the employer.

“Persoual njury by aceident” specifically includes injuries or
death due to inhalation in mines of noxious gases v smioke,
commonly known as “bad air," and also opries or death due
1 the inhalation of any kind of gas (Sec. 880): therefore, it
stems clear hat under Sec. 4960 an enploye is denied the com-
mon law delenses in an action brought for such disahility if
the emplover has not elected to operate under the Act
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The cffect upon the emploer's right 10 the common by de-
fenses, when sued on acconat of silicosis, in case of s failore
to elect o oferate under the Act as o siicoss, is not s0 clear,
Sec. 4880 does not defing silicogis a5 & “persomal injure by
secident”; Sec, 496 denies the common haw defenses 10 the
employer waase of falure to elect to aperate under (he Adt,
“in any suit at lawy® * %ty pocouer damages for pecsonal -
jury or death by accident” 1t thereiore Appeats 1o be an open
question whether the employer, not operating wnder the Awt
woukd be hasred the wse of the common [z defepes il sued
o account of silicoss,

[V, MisceMlaneous Matters of Tnterest,

L. Statute of Limitations. By Sec. 2516 4 the Kentucky
statutes, an-action for personal injuries or death st hlc
commenced within ane vear after the canse of gy has ac-
{ried,

L Pending Legisatbte, There are g prescat no bills pen-
ing in the legishature relating to DreCUtionary measures to fe
taben with respect 1o dugt diseases, vor has any offical Sriey
of dust hazards or dust discases been m e,
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\ CHAPTER XXII
MARYLAND

L. Workmen's Compensation Act.
|, Statutes, Baghy, Annotated Code of Maryland, 1924,
Article 101, Sec, { through Sec. 65,

2 Administration, The Act is administered by the State In-
dustrial Accident Commuission. composed of five members ap-
pisted by the Gevernor for terms of five years each, Come
municaiions may he ddressed to the Commission at Balui-
mare, Marsland,

3 Scupe of the Act,
A, Definitions.

Sec, 65 (6) provides:

“ujury' and ‘porsomal infurs,”as wsed n the Aet,
mean only accidental imjuries arising out of and i
the course of emplovment and such disease or -
fection as mav- narurally result thereleom.”

Antention is called 10 the phrasing “accidental injuries” a3
conteadistinguished from “injucses by aceident”, which occars
m numerons Workmen's Compensation Acts, The case of
Vietory Sparkler & Specialty Co. v. Francks, wfra, stresses the
importance of this difference i phrasiug,

The wording of this definition would indicate that there can
be no recovery hy an employee under the Act for a disability
due b an oceupativsal disease arising out of and in the course
of his employment, The courts have, however, o construed
“weciental juries” a5 to include disease resnlting from w
condition negligently aliowed 1o exist; hence, isease cansed by
teghgence seems o he compensable.

This constrnction was first annownced in 1925 in the case vi
Victory Sparkler & Speciatty Co. v, Francks, infra. A carofu!
examiation of that and subsequent decisions i pecessary for an
understanding of the Maryland law,

B, Compulsory Character and Exclusiveness of Lizhility.

As 2 means of speciiving the occupations and emplagments
covered by this Act, it designates, in paragraph 32, vertain em-
plovments a being extra hazardons. There are forty-six sub-
peragraphs, and they enumerate practically every trade, busi-
ness, oF oecuption carried o by private emplosers, and they
include specifically practically all industries where dust or
atber forms of air pollution arz to be encountered. Certain
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mon law, for 1t is not cansed by the cmployer's neg-

figence. This decision, while deving the employee

an action at conmon fa for damages,still preserves

2 right of recovery, where the employer's negli-

gence is the catse. by giving the emplosee the bete-

fit of comensation wnder the Act

Disposition of the court to expand the Wocknen's Compen:

sation Act, by construction, 50 3% 10 vover all possible sitva-
tigns, i not in veidence i Atlantic Coast Shippiny Co., et al,
v, Stasiak, 158 M3 49, 148 &, 452 (1930), where compensation
was denicd the claimant who deeluped 2 heruia as a result wi
ffting tin plates ooto tracks. The court concuded that he did
not suffer accidental injuey, for

“ 4 % there was o evidence that the injury was
cautsed by any wnsual strain or hy any condition ol
ncident to claimant’s cuplyment.”

Tn Guater v, Sharp & Dohme, et al, 139 Hd, 438, 151 4. 134
(1930), compensation was demied the plaimifl who was e
ploved by the delendant to mix hichbride and cyanide powders
leving beet 5o enzagel for three ears preceding the disabifiy.
and for three vears heiore hat i eaaking other kinds ot
pwlers.

Campensation was denied on the ground that claimant had pet
cecetved an aceidental fajury within the At

In Cambridge Mfg. Co. v Johmson, 150 Md, 28, 153 & 283
(1931), the caimant was emplaged as the toreman of the de-
fondant i mising poultes and daiey feed trom Sepreanber, {23
to Octoher, 1928, The operation of mrxing the feed caused the
air o o impregnated with dusty at vimes quice thiekly, The
claimant devehped prlmonars. wherzhosts, which the medical
testiony showed was evaggerated by the inbalation of dust
during bis cooploymant, The conrt refinsed compensation on the
grot that this was st 2 accidemal ijary within the mean-
g of the Act.

it Sinska v, A, Weiskettel & Sons Co, 163 &. 851 (Coutt of
Appeals, 1933), the claimant soughi ty recover compensation for
the deatl of ber fushand. who b Teen employed g5 2 sand
blaster by the defendant. The doceased used a pressure qun
2 small room 1o clean rusty tuby with the sand, There was
ouly one fan o the sile, and anone working there always -
haled a great deal of dist. One doctor fur the claimant. testi
fied that the decodent died drom “preumenoconlosis ot ocou-
pational disease.”

The court denied compensation under the Act, saying:

n

44 gl the evidence shows if wag an oecupa-
tionzl disease, and there i3 no evidence of negli-
gence on the part of the appellees” (Bold face tvpe
not in fext)

In Schemmel v, T, B, Gatch & Sons Co, 364 Hd, 671, 166 4,
39 (1933), which involved the right of an employee to compen-
sation, under the Wotkmen's Compensation Act, for & cerebral
hemorchage resulting in 2 disability, the court, in holding for
the claimant, reviewed and reaffirmed its definttions of “oc-
cupational disease” and “injury” ag follows

“An mjuey may be said do arise out of the e
plovment when it sesults (rom risks or perils pe-
cufiar 10 and mherent i the nature and scope of
the work and its obligations, Schoeider Workmen's
Compensation, Sec. 262 but it 15 only compensable
under the act where it 1 zcoidental in character,

So an ocoupational or industrial disease vesulting

from conditions mecessarly incident fo the ocou-

pation, while it may be said to arise ouf of {fe ems

ployment, is not compensable, because it iy not ac-

tidental, Crunter v. Sharpe & Dobme, 159 Md. 44,

131 A, 134, while a disease, even though gradual and

insidious n ity approach, which is caused by case

val uexpected conditions in the employment which

ittcrease its hasards, but which the employee ia not

bound to anticipats not only arises out of the em-

ploymend, but i5 compensable, because it is aceidental

&4 (citing cases)” (Dold face tvpe not in text)
Hence it appears that the Margland eourt adheres to its umgue
construetion 400 holds that disease caused by neglivence is
“aecidental imjuny” and thereiore compensable under the
Workmen's Compensation Act. A8 previously stated, such right
uder the Act bars 3 common Liw action, af the emphier com-

plies with the Act,

1. Other Statutes.

I, Mines—Aticle 69,

Sec. 00-This section is quite ‘ong and should e consulted
with respect to the character of ventilation requised to carry off
gases and provide adeguate fresh air. This suction provides
certain tinimams and also reguires compliance with any order
of the District Mine Inspector a5 to the furnishing of fresh aie
in exeess of the statutory minigoums.

Sec, 17=This section defines “gas” as used  the mining
statutes,

The foregoing sections do not place any statutory obligation
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upan the mine opecators with respeet to dust hazards.

2 Mitors—Article 100.

See, 8=This prohibits the employment of any child under o
years of age in & long list of enumerated industrics, incliding
particularly those where dangerous and poisonos acids are
used and occupations causing dust in injurious quantities

See. 22—This section prohibits the emplovment of any child
under 18 years of ape W certain classes of employment, melud-
ing particalarly the aperation of emery wheels or in operations
where any abrasive polishing or butfing wheel anticles of the
baser metals or iridium are wanufactured.

3. Dugt Statutes—

There are o other statutory provisions with respect to work-
shops and factories creating any speeific duty on the part ot
cmplogers in regard to dust elimination,

fIl, Common Law Liability.

The right of the emplosee to recuver damages for a diseased
condition caused by the negligent acts of the emplover s dis-
enssed at some fougth in 2 preceding section of this chapter
dealing with construction of Warkmen's Compensation Acts
The concluosion 15 there expressed hat the comman law cight
of recovery dor fisese duc to the negligence of the emploger
extsted 1n Margland prior to the enactment o the Workmens
Compensation Act, anef that it <ill exists where the gmploger
fails 1o provide cumpensation as requiced by that Aet. There
is further indication that the Marsland conrts recognize the
Aty of the employer to furnish a reasonably sale place 10 work
and that air pollution, from dust, gases or otherwise, is a
factor s ich the emplover must take o conswleration. This
is indicated by several decisions, @ few of which we will cite
as fllorative;

Slate v. Flanaegan, 11 M, 481, 74 4, 818 (1909). In this case,
damees were sought by an enlovee who wax overonme by
poisnts gas wiile excavating 2 teench for 3 sower, Al
though the plaintiff did not ecovet damages. the court recog-
Mites the usual common law principles of fiabily in this dv-
¢iston,

The case of Victory Sparkler & Specialty Co, v, Francks, 128
A, 635, is discussed a longth o preceding secrion of this
clapter,

IV, Miseelizneous Matters of Interest.
. Statute of Limitations,
Marylazd Code, Article §7, Sec, 1, provides that actions for
n

persaial igure {rom neglipence must be brought within three
vears from the time the cause of action acerued.

Atticle 67, See. 2, requires that actions for negligence cans-
ing death must be commenced withia twelve calendar moaths
after the death ocenrs,

) Rules,

Under the Workmen's Compensation Act, the Commission is
authorized and directed o formulate rules and regulations fur
the safety of employees and the prevention of accidents iy o0
capations covered by the Act. Copies of such roles, if and
when adopted, may be procured by commumication with th
State Industrial Acoident Commission,
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employments are excepted, but the exceptions may e con-
sidered immaterial for the putposes of this survey.

As ta the oecpations and employments enumerated in para-
graph 32, the Act is compulsory (paragraph H) and, by joint
election of employer and emploves, thase not coming withia the
occupations enumerated in paragraph 32 may become subject to
the Act. The compulsary character of the Act consists in the
requirement that every emploer subject to it shall pay or
rovide compensation according 0 the schedules of the Act for
disability or death of the employee resulting from acoidental
personal injury,

The liability of the emphiver s prescribed 15 exclusive
{pacagraph M), T other words, the caplovee has no rights
against an emplover, subject to the Act, except such rights to
compensation as are prescribed in the Act. But this rule doss
ot hold 1f the employer fails ‘o secare the pavment of com-
pensation &s required by the Aet, 11 he does so tail to sectre
the pavment of compensation, the injuced emplovee, o, i case
of death, bis legal representative, may, at his option, elct to
claim competisation or to maintam an option i court for
emages, 16, under these circumstances, the emplovee resorts
to-the conrt 1 an action e damages, the emplover 15 denied
the common faw defenses of fellow servane, assumed eisk, aud
contributary negligence, :

I so fur a5 occupationd] disease 5 concernad therefore, the
emplovee can recover only the compensition speciiied i the
Aet (whet the occupational disease is compensable at all), but,
if the eaploger fais to secure the payment of the compensation.
the emplosee may then pursie ans common faw reaedy which
he otherwise would have had,

4. Court Canstruction.

In Vietory Sparkler & Specialty Co, v, Francks, 147 Md, 368,
18 4. 635, 44 ALR 363 (1928), the plaiuti, & voupe gir
Drought an eon ot law for injurivs sustained by the sraduaf
contraction o phosphoras poisoning resulting fron: the snlala.
tiot o fumes and gases weongnully and negligently pecarited to
D vollected sehere she was employed by the defendant in making
fireworks, S was exposed ty sich fumes and geses during
the pears 121 102 and 192, The emplover’s defense was
that her disability was an injues, within the terms of the
Workmen's Compensation Act, that her sole right of recovers
was the tight of compensation, and that she could not maintain
this action fur damages. The plaintif was given judgment, in
the trial court, for $22500,
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On anpeal from that judgment, two issues were considered
by the reviewing conrt: (1} Was the emplover lable at common
law to the servant if her injury was not compensable wnder the
terms of the Worknen's Compensation Act, and (2) was ot
the disease of phosphorus pisoning an injury outside the pur-
view of the Act?

In answering the first question, the court discussed, at Jeth,
the tecitals i the preamble to the Workmen's Compensation
Act and the pecaliar wording of several sections, and con-
cluded that all rights of employees 10 recover against the e
players were merged in the Workmen's Compensation Act: that
it provides the exelusive remedy; and that no sight of commm
lawe recovery longer exists for any purpose againat an emplover,
in Marylond, who compley with the Act

By inference, at least, the decision recognies that 4 comman
law right f the cmplovee 10 recorer for 3 discased conditian
whch was due {0 the negligence of the enplyer did exis priot
to the passage of the Workmen's Compunsation Aet, I Inay,
theseiore, b assumed that the employee sl has sach righy o,
action for common faw damages, wnder Section 1 of the At
ifthe emploser fails to secure the payment of e,

In ausweriny the second aestion as to whether or gt the
disease of phosphorus pulsoning was compensable mder e
Act, the conrt 56 defies occopational disease us w i iy 1
discase which arises from causes ncident to the oceipation or
calling which bas 1s arigin in the fuberent waluse ur mde o
work, and which is the nswal resnlt or concomitant.

[f the discase s not the wustomary or matueal sl o (e
profession ar industry, per se, but i the consequence of s
extrinsic. condition o independent ageney (in thix ey
emphover's neghigencel, it is mot, the court said, an aCUpAtions|
iseast at all in an aceurate senses it i then an “vecilon
injurs,” 1. ¢, an injury occurring through (e “secident” o
“chuee” of the emplayer’s negligence

This reasoning broughe the disabilty conplained of within

the Worknen's Compensation Act and fimited the el
the compensation provided in the Act, The judgment was
therefore. reversed, and she was denied any recovery, except
compensation,

o
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NOTL:

It will be ohserved that the defnition of “gecupa-
tional discase” adnpted in the ahove case is the one
identified as *Defintion No, 1" in Chapter 3 of this
survey, For occupationa] disease so construed, the
emphovee has never lad 2 right of action at cone
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