FILE NAME: Industrial Hygiene Foundation (IHF)

DATE: 1937 Nov

DOC#: IHFO60

DOCUMENT DESCRIPTION: AHF Legal Bulletin



]
'
b
!
!

W

' ,’) '.' ) Sy "
e

';\"(AIR/':-‘HYGIENE FOUNDATION OF
AMERICA, [ne,

Legal Sori Bulletin ¥, [ Supplerﬁent No.2

A Survc}’ of the Statutes and Court Decisions
Respcc[ing Occupational Disease from
Air Pollution

{For the eonfident]s) information of members, ot for
reproduction, wholly o iy part.)

PITTSEURGH, PENNSYLVANIA
NOVENBER 1, 137




CHAPTER I

'S COMPENSATION
RESUME (F WORKMEN'S
LAWS AS THEY AFFECT 0CCUPATIONAL
DISEASE

Section 1 States With No Compensation Acts:

Arkansas Mississippi

Section States Having Compensation Acts Whlcl’;
| Exclude Compensation For Oceupations
Disease, Fither Expressly Ot By Con-

struction Of Court:

The following states, as the result of recent action§ bsi
their respective legislatures with respect.to oc.cugatlonn
diseases, can no longer be included under this section:

Delaware Dennsylvania
Indiana Washington
Michigan

The complete lst of states included in this section is now
as follows:

Alabama New Hampshire
}\rizona New Mevico
Colorado (klahoma
Florida (regon .
(eorgia South Carolina
[daho South Dakota
[ows Tennessee
Kansas Teras
Louisiana Utah

Maine Vermont
Maryland Vlrgmfa
Montana Wyoming
Nevada

For comment on each of the above states, see Bulletin No
1, Supplement No. 1, page 2, et seq.

i ‘ tion
i States Having Workmen’s Compgnsa
el Acts Which Tnclude Compensation For
Occupational Disease, Either Expressly
Or By Construction Of Court:

This section is changed by adding the following sta;es io
those included thereunder in Bulletin No. T, Supplement No. 1

!

Delaware:

Indiana;

Michipan:

Pennsylvania:

Washington:

Nebraska:

Ohip:

“Tnjury" and “personal injury” include
disabilty or death resultng from any of
twelve enumeratod occupational diseases,
Silicosis or other dust diseases are ot

included in the Jist of compensable oceu-
pational diseases,

All occupationsl diseases are now com-
pensable under & new Workmen's Occy.
pational Disease Act separate and istnet
from the Workmen's Compensation Act,
The latter act applies only to accidental
injuries and mot to g disease wnlss it
results from an injury by aceident,

The Workmen'y Compensation Aet now
Provides compensation for disability or
death resulting from any one of thirty-
one. enumerated occupational diseases
including stone worker's o grinder's
phthisis, silicasis, and Dheumoconingis,

By 2 new Occupational Disease Conpeq-
sation Aet, effective January 1, 1998, sup-
Dlementing the existing Workmen's Com.
Pensation Act, compensation is provided
for twelve enumerated occupational dis-
eases including silicosis or anthraco-sf-
cosis, and asbestoss,

Compensation is newly provided under
the Workmen's Compensation Act for dis-
ability or death resulting from any of
twenty-one enumerated fecupational dis-
eases.  Injury or death to any persons
employed in any industry where intense
dust prevails is included iy the schedule,

Other Changes:

In addition to oceupations| diseases po.
caliar to the smelting or meta] tefining
industries, oecupational iseases peculiar
to-the battery manufactoring industry
are now compensable.

Silfeosis has heen added to the list of
twenty-one occupational diseases already
compensable under the Workmen's Corn.
pensation Act,
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The complete list of states to be found within this section,

ineluding the foregoing states, is as follows: CHAPTER I
California Nebraska COON Liw RIGHTS AND LIABILITIES
Connecticut New Jersey Recent case, dcided since e completion of Bulletin No, [
Delaware New York Supplement No, 1, interpreting the eomman Ly a5 announc‘ed'
District of Columbia ~~ North Carolina by the courts, a5 distinguished from epurt qunstructon of
linois North Dakota satutory aw, are included undey the appropriate subhea-
Indiana Ohio ngs in the various chapters of this supplement
Kentucky Pennsylvania '
Massachusetts Rhode [sland
Michigan Washington
Minnesota West Virginia
Missouri Wisoonsin

For comments upon the states other than those newly added
to this section or those in which changes have been made, as
noted above, see Bulletin No. I, Supplement No. 1, page 6,
e seq,




CHAPTER XXI
MARYLAND

1 Workmen's Compensation Act.

1, Court Construetion.

In Beadle v. Bethlehem Steet Co., 193 x\: 210' (le:t.l(:]:
Appeals, May, 1937), compensation Iwas fenied “heyr(;)(.i‘m
resulted from heatstroke ot prostration on the theor)th mtime
injury by aceident was involved, The dgcedent, alt 'fl. "
of his death, was employed as & voller in A stee ml' ,‘
work he was doing was hard and oxaﬂctmg, and he \m? r,ei
quired to work where a great deal of heat was ;‘:vnm’lttlu
The Court, however, pointed out that there was nothmf,; ?xhrj:
ordinary or unusual in his work on that day; t!mF the mh
piven off was about as usual and that the tempemturS .nu.
side was normal for that time of Fhe year. There “ﬁ n(;
evidence that the heat was occasioned by an UHUSPT | ol
extraordinary condition of the employment not natoral anc
adinarily incident thereto,

1L Other Stafutes,
o chanee

L Comeon Law Liability,
No change

IV Miscellaneous Matters of Interest, |
The Legislature adjourned on Aprill b 1047, Latorq‘lf Te-
convened in special session from April 22 ta Moy 6, 1047,
The survey of occupational discases inY ;\Iarylzm‘d‘malnll;
mented upon in Bulletin No, If 2;1[)[):;]111:;:; :‘:ln.ri,p S:tmvm.it:;d
heen completed. A copy of the pubhshe o, el
‘ 36, “Fraluation of the Uealth Pmblom&‘ of a
g?‘jt,t}'ncal\jlol;eggiwlllretl b price of 19 cents from the Super-
intendent of Documents, Washington, D. C.
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CHAPTER XX11I
NASSACHUSETTS

1 Workmen's Compensation det,
No change
1L Other Statutes,

L Tabor and Industries,

A Duties and Powery o

{ the Department of Labor amt
Tkt ries,

Chapter 243 of the Massachusetts Acts of 1937 amended
Seetion 6, set out in ful] in Bulletin No. I, part iy, page 170,
by striking ot he following worgs, beginning af line 12:
“applicable to either emplgers or employess or hoth.” The
Purpose o this amendment, was ty yemove a diffeulty caused
by the wirds whieh wero stricken which had been construed
to limit the enforcement power of the Department of Labor
and Industries over concerns doing business a partnershins,
The Department of Labor and Industries, Division of Oecupa-
tional Byiene, informed ys that there were eages. nototiously
in the pranite cutting industry, where 4 considerable mumber
of persons were oceupied in a single establishment and all
Stated o be partners in the business, They were therefore
neither employers nor emphees, and the department found
its hands tied, The amendment remedied this objection,

Chapter 46 of the Basolves of 107 tequires the Depart.
ment of Public Health and the Department of Labor and
Industrivs, acting as 3 ioint baard, to investigate qnd stody
all aspects of oceupational disease, with a view to determining
melhods, ways, and means of reducing or controlling the
hazards or the kelihood of contracting such diseases, The

Joint hoard 15 to report to the general vourt the results of it

mvestigation and stuly and ifs recommendations, f any,
topether with drafts of legislation necessary o carry the
same into offect, by fling the same with the Clerk of the

House of Representatives by the first Wednesday of Doem-
ber, 1997,
L Common Law Liability,

No change

IV, Miscellneous Matters of Interest,

The Legislature adjourned on May 20, 1937, and has not
since reconvened. We are informed by the Department of
Labor and Industries, Division of Occupational Hygiene, that
no rules or regulations relating to dust hazards haye been
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ances authorized under subdfvision (a) hereof may he
made 1o the injured emoloyee, or to the person ar per;
sos who have furnished sueh service, 07 Who hth’
advlwed paytent for same, as the commissioner may
deem proper.”

Wisconsin: Section 10242(1) provides:

“The emplover shall supply sueh mvdh:nl, vurg[mf
and hospital treatment, medivines, rml\dlev'nl .L{ld *lllrLlf\l
supplies, erutehes, artificial members and ulmllitlmhv..\,‘
or. 1t the option of the employer, l.f thee :-111}1|!311 q:y
not filed notlee a8 hereinafter provided, (hrl.\tmll‘ .:'(E:
enee treatment in lieo of mediea lrvutnu-n't, ”M'I!(\ IlI];b
and medicd supplies, as mag be rrammuhh Irquunu (u
cure and refieve from the vr'ffu:u "f. thg .nuul.‘\,lr}u% (;
execed the period for which indemnity s ]l:‘l}db 3 .@
in ease of his neglect or refusal seasnnahly to dn‘ m:
the employer shall be Tiabte for the |‘»':|§rtr1:!}»l¢- i‘x‘m[x‘m(’
incurred by or on bebilf of the eploves in providing
the same.”

From the foregoing, it is at once manifest that fe‘w pruw.S-
ions for treatment were drawn with gecupational diseases in
mind, Diseases have been made compensgble in several states
by court interpretations of the acts—lyhmh constantly: refer
to “Injury” in the sense of traumatic mwry. In other instan.
ces, disease way made compensableshy brief amendrlnept gnd
without adequately revamping the act, Asa result,llt is dlm-
cult to apply the treatment provisions to aceupational dis.
ease problems,
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CHAPTER, 1]y
SUMMARY

The summary chapter by )
ten, for the readep, conventy
the material contgingg in the origingl chapler in the
basic sureey, thy BURETOUS changes ehich hagp o.
awrred since the comploigy thererf, The chapter gs
i 000 afpears 7195 ¢ complgy icture as of the fime
of writing and roiege the readsr of th necessity of
fiting additiong) oty i the ortging] chapler o5
i afpeared in the o furgey,

een completely regny.
e, 1 incorforate ity

No comprehensie Summary of the furegoing chapters wil]
be undertaken and the effprt make such summary would
probably not agsist materially in letermining the question as
to what are the Tights of the employer and emplogee in the
various states, Faoh state 5 a unit—g sovereign—and it
handles the problems i ity gwy vay. Uniformity is lacking,
lthough of couree the statutes f MY states are similar,
The courts of the varions states follgw such precedents g
ampeal o them, consequently, on any important question,
there is likely to be o divergence of opinion among the courts,
and often the state courts fall intg twg g more grouns, each
group following a diferen theory with Tespect to the same

legal problem, 41 of this demontrates the necessity of
studying the statutes gnq tourt decisions of egeh state fo
letermine the stytys of the law

in that state gng also the
impossibility of aceurately tabulating and Classifying the

laws with respegt 1 oceupational disease hazards,
A fow generg] observations, however, may be mage,

Workmen's Compensation Acts bave been pasgeq in forty-
SiX states, The Longshoremen's gng Harhor Workers' o
pensation Law enagted by Congress in 197 and the Work.
men's Compensation Ly of the District of Columbia engeteq
m 1928 provide ompensation with respect 1 employments
within the Distriet of Columbia and glsq with respect tg dis.
ability or death resulting from injury oceurring upon nayi.
gable waters of the United States, where such compensation
is not provided by the state laws. These two acts, being iden.
tieal as t COverage, are commonly reforreq 0 8 the Work.
men's Compensation Law of the Distriet of Colambia,

There are p Workmen's Compensation Lays in Arkansas
and Mississippi, The ft state o pass & Worknen's Com-
rensation Law was Wiseansin, That law became effective
May 3, 1901, The last state was South Carolina, whoge gt
became effective Septenber 1, 19, The State of Wiscongiy
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pioneered to a large extent; and accupational disease has been
compersable in that state, by statutory enactment, since 1315,

The compensation acts are compulsor'y as 1o prique olt-
ployers in fifteen states and the Distrlc.t of ICulumbm and
they are elective as to private employers in thlrty-lonelstatgs.
& monopolistic state fund, vut of which compensation is paid,
is maintained 1n seven states, to-wit: Nevada, North‘Dakota,
Ohio, Oregon, Washington, West Vieginia, and Wyoming; but,
in two of those states (Ohio and West Virginia), tbe emplos.'er
may, by proving fnancial responsiilty, carey his uwn risk
with limited contribution to the state fund for thelexper?se
of administration, In eleven states, a state fu‘lld s mzltm-.
tained, but the employer is not required to avall hmlaseII of
its privileges and may provide compensation uthetwise. ln
twenty-¢ight statcs, thete is no provision for a stale tanpen
sation fund. The administration of the compens‘nh}m ach
is vested in 2 commissioner, board, or single commissioner in
fattv states and the District of Columbia. In six states, the
acts. are administered by the Tocal courts.

The guiding principle tn the early acts was tllw awarding
of compensation for accidental injury, meaning vther‘e‘by
traumatic fnjury. [n these years, the importance of dlethllllts'
due to occupational disease was ot generally rccogr}lze({;
It, however, became increasingly apparcat that “injury
might be suffered gradually, and that the result of such grad-
ual hreaking dewn of the strength und resistance of the en
playee was more serious in many instances than tra}xm:\tlc
fnjury. Courts therefore, in some slates: wrestled' with the
problem of construing “injury” so as to inelude disease a'nd
bring disease within the compensation acts. An outstanfil'llg
example of such court effort appears in the Maryland decgsmu
vendered fn 1925 in the case of Victory Sparkler & Specialty
Co. v, Francks, The court held in that case that phosphorus
poisoning resulting from exposure, over a period of yye'ars,
came within the term “accidental injury” because thg !n}ury
was suffered by chance, that is, not foreseen or anticipated
by the injured person, and found that the candition resu[h’d
from the negligence of the employer. By this reasoning, the
court held that the particular disability was compensable,
although it held it not to be an occupational disease, [t was
merely an “accidental injury.” The result seems tq he that,
in Maryland, a diseased condition is compensable if caused
by the negligence of the employer.

Leaving Maryland in a class by itself, it iy found that
occupational disease 13 compensable, to some extent, in twenty-
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ane states and the Distriet of Columbia, They are: Califor.
nia, Connecticut, Delaware, Ilinois, Kentucky, Indiana, Mas-
sachusetts, Michigan, Minnesota, Missouri, Nebraska, New
Jersey, New York, North Carolina, North Dakota, Ohio,
Pennsylvania, Rhode Island, West Virginia, Washington, and
Wisconstn, In five of this group, to-wit: Delaware, Minne-
sota, Nebraska, New Jersey, and Rhode Island, silcosis s not
included among the compensable diseases, In West Virginia,
silicost s the only occupational disegse made compensable,
In Haho, although compensation is provided for only acci-
dental injury or death, the term “accidental” has heen given

a ltheral constraction and might arguably include occupa-
tional diseases.

In the next preceding chapter, we have discussed, at some
length, the matter of physieal examination and functioning
of medical boards in connection with occipational disease,
As there pointed out, oy eight stafes, to-wit: Kentucky,
Massachusetts, ichigan, New York, North Caroling, Ohis,
Pemnsylvania, and West Virginda, have ereated what may
fairly be called “medica) boards,” while New Jorsey and
Rhode Island provide for better than the ordinary fype of

medical examination, but do not have provisions for medical
hoards,

The Tabor laws and factory inspection laws of the various
states recognize the legal obligation to provide  safe place
to work, and ordinarily the matter of ventilation ts featured,
Failure to comply with these laws results in liability of the
emploer, and frequently authorizes the assessment of pen.
alties. The mining laws approach uniformity as to the quan-
ity of fresh air required and as to the mechaniea equipment
required in connection with ventilation, An effort has been
made in this survey to cite the mining laws 5o that they ean
readily be found and to give the substance of them, but, in

most instances, it has been impossible to quote the laws
verbatim,

Administrative rulings and safety rules have heen adopted
by numerous administrative bodies, and, in each state, an
effort has been made to quote the substance of such rules or
to state what administrative body made the rulings and how

they can be procured where they are too volumingus to quote
or digest,

The common law liability for occupational disease is at onee
important and diffeult to state concisely. In many states
theve appears to have been no occasion for the tourty to
decide whether or not the right exists, st common Law, to
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recover for occupational disease due to the negligence of the
employer. [n ofher states, where the right existed, it has
been materially modified by the passage of Workmen's Com-
pensation Acts. In three states, it has been held that such
common Jaw right to recover for occupational disease never
did exist. At best, nothing more than a rough classification
can he made of the states of the Union with respect to the
common law gight to recover for occupational disease, We
are making such rough classification, but with the emphatic
caution that the law of each state must be carefully studied,
and that lwyers might well differ as to where any partic-
wlar state helongs in such classifieation,

First, the states in which the courts have held that no such
common law right of recovery exists: They are Ilinois, Mich-
igan, and Ohio, North Dakota also probably falls within
this group, not because the common law right never existed
thete, but because, if it ever existed, it has heen completely
superseded by the Workmen's Compensation Act, In that
respect, the law of North Dakota is rather unique. In many
instances, the compensation scts provide that the remedies
given thereunder are exclusive; but they also provide that,
i€ the empluyer does not comply with the uct, the employee
may pursue such remedy as he has at common law and the
employer is, in such action, denied the common law defenses
of assumed risk, fellow servant rule, and contributory negli
gonce. Ender steh cireumstances, it manifestly remains
impoztant to know whether any common law right of recov-
ery exists in favor of the employee against such employer
who has not complied with the act. In North Dakota however,
the courts have held that the Workmen's Compensation Act
is mandatory and exclusive; that an employer failing to com-
ply with the act does not therehy become liable to a common
law action but is Jiable to an action for compensation, as
provided in the act, to which action lack of negligence is not
a defense and which action is the sole and exclusive remedy
of the emplopee, It may be said therefore that therc is no
common Jaw right of action for occupational disease it North
Dakota. The employee has only such rights as are given by
the Workmen's Compensation Act. Occupativnal disease is
compensable under that Act.

In two states, we would say that the common law right of
recovery i3 extremely doubtful. They ave Connecticut and
Texas, In Connectiout occupational diseases including sil-
cosis are compensable; in Texas occapational diseases are not
compensable ‘
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The common law right to recover for occupationa) disease
caused by the negligence of the emplover probably exists,
although there is some doubt, in the following ffteen states:
Arkansas, Delaware, Georgla, Indiana, lowa, Maine, Mary-
land, Massachusetts, Oklahoma, Oregon, Pennsylvania, Rhode
[5land, Tennessee, Virginia, and Washington. Disregarding
Maryland, commented Upon in & prior paragraph of this
chapter, oceupational diseases are ot Compensable in eight
of the above states; Arkansas, Georgia, lowa, Maine, OKla-
homa, Oregon, Tennessee and Virginia, In Delaware, Indiana,
Massachusetts, Pennsylvania {by act effective January 1,
1938), Rhode Island, and Washington occupational diseases
are compensable; four of these states, Indiana, Massachusetts,

Pennsylvania, and Washington, provide compensation for dust
(iseases,

That such right does exist, seems well ettled with respect
tr? another group of thirteen states, tp-wit; Alabama, Califor.
nia, Kansas, Kentucky, Louistana, Minnesota, Mississippi,
Missouri, Nebrasha, New Hampshire, New Jersey, New York,
and West Virginda, 1t should be noted that compensation is
provided fer oceupational diseases in all of this group exeept
five states, to-wit: Alabama, Kansas Louisiana, Mississippi,
and New Hampshire, 0f the remaining eight states providing
compensation for oceupational diseases, five states, Californis,
Kentuck, issouri, New York, and West Virginia, provide
compensation for silicosts or allied diseases,

In the remaining fourteen states and the District of Colum-
bia, to-wit: Arizona, Colorado, Florida, Idaho, Montana,
Nevada, New Mexieo, North Carolina, South Caroling, South
Dakota, Utah, Vermant, Wisconsin, and Wyoming, no court
decisions which decide the question as 1 whether or ot such
common law right exists can be found, 1t should again be
noted that occupational diseases are compensable n only three
of this group, to-wit; District of Columbia, North Caroling,
and Wisconsin, Silicosis is one of the compensable diseases
in this group,

Another matter of particular interest and deserving of com
ment,is the effort being made in mumerous states to attack
the problems created by and arising ouf of dugt hazards in
the industries within their own confnes,

Since the completion of the basic survey in September, 1026,
new oceupational disease legislation has been passed in seven
states, to-wit: Delaware, Indiana, Michigan, Nehraska, Ohio,
Pennsylvania, and Washington. In Ohio and Nebraska the
legislation supplemented existing occupations disease legis-
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lation, while n the remainder the legislation was the first of
is Kind passed in the state, Silicoss is covered in all of the
group except Delaware and Nebraska,

Occupational disease Jegislation was introduced but gither
failed o pass, remained in committee, or was vetoed in nin
additional states, to-wit: Georgla, Idaho, Kansas, Maine, Min-
nesota, Montana, New Jersey, Rhode Island, and Tennessee,
Tn all of this group except Mimnesota and New Jersey the
acts, if they had passed, would have made occupational {is-
eases conpensable for the first time. In Minnesota and New
Jersey occupational diseases resulting from inhalation of
dusts in the course of employment would have been added to
the list of accupational diseases already compensable.

New and amending safety rule legslation was passed by
the 1997 legislatures in seven states, to-wit: Arkansas, Flor-
ida, Georgia, [lngis, Indiana, Nontana, and Pennsylvania

Changes in safety cades affocting employers having dust
hazards in their employments were made in Connectieut,
Mimnesota, New York, and Vermont, Changes are conten-
plated tn the near future in linis, Massachuselts, Mirme-
sota, North Carolina, Pennsylvania, and Washington.

Resolutions were passed by the 1037 legislatures of Arkan-
sas, Massachusetts, Montana, and Oregon to investigate and
repurt on oecupational diseases, [n New Hampshize o resolu-
fon was passed to continue @ study being made of occupa-
tional diseases, [n Texas the Division of Industrial fygiene
of the State Board of Health is now conducting a survey to
find potential health hazards in mining, quarrying, constroc-
tion, and manufacturing industries. The survey of granite
quarries and stone cutting establishments being carried on
in Rhode Tstand has been curtailed for the time being.

Reports on occupational disease hazards have recently been
completed in California, Narvland, New Hampshire, North
Caroling, and Vermont, A report is now being prepared in
Vireinia and will be available in the near future with regard
o dust hazards in certain industrics in that state.

In conclusion, we may say that the making of this survey
has been a pleasant, though diffcult, task and that the mani-
fest effort on the part of logislatures, commissions, and
coutts to solve the rather recent disease problems arising out
of industry should be a matter of great satisfaction to em-
ployers and employees alike,
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