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OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

NL INDUSTRIES/ INC.

Petitioner

v. OSHRC DOCKET NO. 77-2539-P

SECRETARY OF LABOR

Respondent

PETITIONER'S REPLY TO RESPONDENT'S OBJECTION 
TO PETITION FOR MODIFICATION 

OF ABATEMENT DATE

Petitioner, NL Industries, Inc., by its attorney, hereby sub­

mits its Reply to Respondent's Objection to Petition for Modification 

j of Abatement Date.

1. This matter involves a request for an exte^^on of the 

abatement date for Item l(a-g) of Citation K9638 No. 63 

dealing with the airborne lead standard, and about which 

Petitioner has been sending monthly progress reports 

since issuance of the citation.

2. By petition dated March 14, 1977, a copy of which is 

attached as Exhibit A, Petitioner requested a one year 

modification of the abatement date. The petition, 

prepared by a layman, although not complying in form

or organization with the requirements of 29 CFR Section 

2200.34, nevertheless contains the necessary elements 

for establishing Petitioner's case. Specifically, the



petition extensively and candidly details the progress 

made toward abatement, points out the need for further 

time due to circumstances beyond Petitioner's control 

(the newly perceived requirement for further investment 

and installation of additional technology and controls), 

and describes the full range of all the available interim 

steps being taken to protect employees during the abate­

ment period.

3. 29 CFR 2200.34 establishes the requirements for petitions 

for modification of abatement. Under this regulation,

OSHA must wait 15 working days before it can approve the 

petition and then, where the Agency or affected employees 

object, the petition, citation and objection are to be 

forwarded to the Commission within three working days 

after expiration of the 15 working day period prescribed 

for expeditious handling. The regulation clearly sets 

specific time requirements with the obvious intent of 

expediting the entire matter.

4. Despite these directives. Respondent filed a Motion on 

April 4, 1977 for a 45-day enlargement of time to consider 

this issue. On May 16th, Respondent filed another Motion 

for a further enlargement of 30 days, citing a need for a 

"careful evaluation". On June 13th, Respondent filed yet 

a third Motion for further time requesting 60 days, citing 

its heavy work load.

5. During this period Respondent's inspector made at least 

four separate visits to Petitioner's Philadelphia plant.

An inspector appeared on May 19th citing as the basis for 

the modification request inspection,an employee representa-
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tive's complaint of October 5, 1976 concerning alleged 

improper respirator use and housekeeping. The inspector 

was informed the representative had already stated that 

the complaint had been withdrawn. Following the first 

visit, by letter dated May 26, 1977, Respondent requested 

substantial amounts of information concerning blood lead 

and urine lead analyses, coproporphyrin measurements, 

personnel and area monitoring samples (already given in 

quarterly reports), results of prophylactic use of 

chelation, and information about the plant respirator 

program. Petitioner, by its attorney, responded by 

letter of June 16th attached hereto as Exhibit B, in­

dicated that most of the information would be provided 

and that Petitioner strictly prohibits the prophylactic 

use of chelation. This is in conformity with guidelines 

issued by its nationally recognized medical consultant, 

and essentially involves a matter for the judgment of 

physicians and not the plant. Respondent was also in­

formed that Petitioner does not disseminate blood lead 

data.

6. Further, during visits on July 1 and July 6, 1977, 

Respondent's inspector took photographs and sought: 

a review of various records, air sampling data for areas 

not involved in the citation, flow process diagrams, 

weekly overtime lists, minutes of safety and health meetings, 

written training and hygiene programs, further engineering 

control information, and wanted to know why the plant 

administered vitamin B12 injections to employees (it does 

not). The inspector also admitted that Petitioner needed

3
NL 000041293



additional time to effectuate further engineering control 

as requested in its original petition.

7. The inspector asked about and was reminded about Petitioner's 

policy with respect to dissemination of blood lead data.

The inspector then requested a private meeting with employees 

and Petitioner's plant manager acquiesced, although he was 

not required to do so. Later, Petitioner learned that the 

inspector had distributed to Petitioner's employees a 

questionnaire, attached hereto as Exhibit C, which seeks 

to elicit the very information and the only information 

the inspector knew Petitioner did not want to, and is not 

required to provide. No mention of the intent to dis­

tribute the questionnaire was ever conveyed to Petitioner's 

representative, and the plant manager was clearly mislead 

about the existence of the questionnaire, the inspector's 

intent, and the fact that detailed information would be 

sought about management practices, management statements, 

employee habits, medical examinations and specific blood 

lead information. Such conduct can charitably be described 

as highly improper and unfair.

8. By letter dated July 27, 1977, Respondent effectively in­

formed Petitioner that the four-month history described 

above and the specific written requests for information

are based upon the authority contained in 29 CFR 1903.14a(b)(4).

9. Respondent's Objection to the Petition for Modification of 

Abatement concludes that Petitioner has had enough time to 

abate and then, conversely, states that Respondent "cannot 

evaluate Petitioner's success in abating the hazard, nor 

can the Secretary of Labor make any determination as to
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the safety of NL's employees from lead intoxication".

Apart from Petitioner's objection to the use of the loaded 

word "intoxication" which is not at issue. Petitioner re­

spectfully contends that the conclusion as stated by 

Respondent is not and cannot be an issue in this proceeding. 

The requirements for a PMA are clearly and narrowly defined 

in Section 1903.14a and 2200.34. Respondent's extraordinary 

effort to harass the Philadelphia plant, as set forth above, 

not only went beyond the clear scope of these sections, 

they are contrary to the intent of the regulation to ex­

pedite the issue, and to the purposes of the Occupational 

Safety and Health Act. In fact. Respondent has essentially 

made clear that its sole remaining purpose is to obtain 

blood lead information. Since Petitioner is unaware of a 

regulation requiring Petitioner or any employer to record, 

keep and submit such information, it seems clear that . 

Respondent effectively distorts the scope of the applicable 

regulations in this case to achieve its purpose.

Petitioner fully intends to comply with the Act and its 

implementing regulations and is most anxious to get on 

with business at hand - to make every feasible effort to 

continue to ensure the health and safety of its employees 

at the plant. Petitioner respectfully contends that the 

sole issue at stake in this proceeding involves whether 

Petitioner is required to submit blood lead information 

sought by the Respondent under color of authority of the 

applicable regulations. Therefore, Petitioner respectfully 

requests the Commission to rule on this issue. Petitioner 

further respectfully contends that the submission of sub-
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stantial information, its full cooperation with Respondent 

during what must be characterized as the unprecedented 

(five-mdnth "no stone left unturned") handling of a 

petition of this nature, and the facts submitted in its 

original Petition for Modification of Abatement, fully 

satisfy its burden under 20 CFR Section 2200.34 and re­

spectfully urges that the petition be granted.

Petitioner

ML Industries, Inc.
Office of General Counsel 
1230 Avenue of the Americas 
New York, New York 10020

be: T. Anderson
D. W. Hurley 
J. L. Jacobs 
J. W. Roper
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CERTIFICATE OF SERVICE

I, Jeffrey E. Silver, hereby certify that I served 

today the Petioner's Reply to the Respondent's Objection 

to Petition for Modification of Abatement Date, by sending 

a true and correct copy thereof, by air courier service, 

to the following:

Regina M. Kossek 
Regional Solicitor's Office 
U.S. Department of Labor 
14480 Gateway Building 
3535 Market Street 
Philadelphia, Pa. 19104

Dated: November 11, 1977

N 27291.01
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Mr. William E„ Corrigan

March 14, 1977

{

Acting Area Director

Occupational Safety and Health Administration 

Philadelphia, Pa. 19106

SDIIO NO. K.9636 O.1I1A01

No. J63 _ FY76 - Area 6540, Region 3

O'-ar Mr. Coirigun:

Since reporting our progress * o your office on June 14, 1976, e.corning 

the status of the above—oaptinnod citation, the Philadelphia Plant of 

N. jy. Industries, Inc. Industrial Chemical Division has continued to 

place a major emphasis on a program for complete abatement by March 22, 1977.

At this time, it may be helpful to review our progress during the 

period of June 1976 - March 1977. I have attached copies of our 

correspondence for the record, if you wish to review details.

A central vacuum system for our 82 building has been completely 
installed at a cost of $50,000 and operational since July of 1976. We are 

new investigating special bag packing units such ns a St. Regis He a l/':- aler 

Open Head bag automatic system. Those units are costly, $80,000 each,

(we would need 6), therefore, we have engineering consultants examining 

the merits of the systems.

We continued personal cassette testing in the cited areas. Each 

month, the data obtained was reported to tiic Area Director.

Industrial 'Chemicals Dlvlslon/Nl industries. Inc.
2545 Aram-ngo Avenue. Philadelphia, Pa 19125 Tel. (215)426-0600 N 27291.02
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Bag packers continue to caust us problems and as I mentioned earlier, 

we are looking into the latest t <m neology for relief. This investigation 

wi11 take about a year. Monnwhili , ron.utant maintenance attention is 

required on rotary valves, blender seals, shakers and related equipment 
to minimize dust leaks.

Appropriations have been requested for a now pulverizing and dust 

collection system for our #1 continuous dryer ($50,000) and for dust 

collection hoods for both the #1 and M2 continuous dryers ($70,000) ..

Both diyers had been Overhauled and sealed in September - October at a 

cost of $56,000. The SI dryer was totally repaneled.

Demonstration units using "Air-rallets", a bulk bag reusable container, 

were installed in December at a cost of $60,000.to determine if bulk 

containers other than paper bags and drums can be successfully adopted by 

the manufacturing unit. and ',.c oiist''ii«-r. VCe are evaluating these systems 

now and giving customer demons! i at .ions. Wc are also preparing a 

request for monies to install a pallet shrink-wrap system to minimize 

dusting from packed pallets.

We are also continuing our efforts in the technology of. treating powders 

to rerider them dustless. ibis effort is being carried out at the 

Philadelphia Plarit and will probably cost in excess of $250,000. To aid 

cleaning efforts, a "ride-on" vacuum sweeper/scrubber was purchased at a cost of 

$12,000 for control of dust on floors.

With respect to adminislralivn procedures, we have hired a 

safety/rnvironinontal specialist to take charge of all programs. We are ■ 

continuing our respirator rule for all lead chemical producing areas and com­

pliance with OS HA administration's published recommended lead control 

guidelines. RospiraLor washing stations have been set. up and are in use for 

both the Lead Oxide and the Chemicals Depts.

Our safety/environmental specialist has given seminars on supplied 

air respirator use and the maintenance and cleaning of respirators. He is 

also examining novel interim respirator equipment such as fresh air supplied 

helmets. For 1977, we are planning a major improvement of locker room/cafeteria 

facilities which will include a programmed traffic flow for the worker to 

minimize <-;r negate con! ami na - ion fr«si work clothes.

Dispite the fact that lotal expenditure to attain the present threshold 

limit value has been impossible to determine, (or if in fact it can consistantly 

be met), our management have given us their fullest cooperation in our 

compliance efforts. Improvements have been accomplished in the cited areas 

(Re: letter of 6/14/76). Our progress thus far has been positive and we are

determined to exhaust every means of meeting the standard. Because of the signifi­

cant economic and time impact, however, we respectfully request a twelve (12) 

month extension of our abatement period.

>
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In miinmnry, the reasons for > >r request for an cxionsion of the 

. hatomont period are:

(al. Delays in locating firms that can improve upon the air packers 

we presently use.

(b) Time intensive engineering studies to determine the best type 

of pulverizer for our continuous dryers.

(c) The need for additional time to evaluate the newly installed 

bulk handling systems as improvements over bags and drums.

(d) Installation of pallet' shrink wrap system.

A -opy of this letter has been sent to the President of TAM Lodge 

2568, Mr. George Smiyo, ana also posted in the required areas per 

Federal Register 1903.14c(l).

cc: Mr. George Siniyo

Hurley (\

Manager
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1977

Mr. William E. Corrigan. '
Area Director ■ . v v---
Occupational.Safety and

Health Administration . r 
Suite 4256 
600 Arch Street
Philadelphia^ Pennsylvania 19106

NL Industries, Inc.
Industrial Chemicals Division 
Philadelphia Plant

Dear Mr. Corrigan:

NL has had an opportunity to review your letter of May 26, 
1977 in which you request various data and information 
concerning the above plant.

As you know, on March 14, 1977, NL requested an extention of 
the abatement date for the citation issued the plant on 
December 22, 1975. In compliance with the regulatione, NL's 
letter discussed the numerous abatement steps taken to date, 
the reasons why additional time is necessary in light of 
circumstances beyond our control, and the available interim 
steps which we are taking-to continue protection of our 
employees.

In the absence of any objection by union representatives, 
as is the case here, normally OSHA reaches its determination 
with dispatch, as required by the regulations. In this 
instance, the Agency has filed three consecutive motions 
for extensions of time, has made additional comprehensive 
visits to the plant, and has requested the information 
contained in your letter, all ostensibly in connection with 
a routine abatement extension request.

ML Industrie*, Inc^Office of General Counsel N 27291.03
1221 Avenue of the Americas, New 'ifark. N.Y. 10020
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Mr. Killian* B. Corrigan 
Jvinfr 16, 1977 
Page Two*

Continued protection of our workers and additional abatement 
efforts are important objectives of NL and we are anxious 
to get on with the job. The Agency already has a great 
deal more information than required to reach its decision. 
Nonetheless, NL has sought and will continue to cooperate 
further concerning the information you request as follows:

A copy of the respirator program for the Philadelphia 
plant has already been furnished. Results of personal 
and area monitoring samples have been provided in quarterly 
reports and these will continue to be provided. Of course, 
we are pleased with the downward progression of values I 
understand they indicate. We do not perform coproporphyrin 
measurements and urine lead analyses.

In accordance with our corporate policy, NL dcfes not dissent 
inate the results of blood lead analyses for our workers, 
nor are we required to do so by the Occupational and Safety 
Health Act, its implementing regulations, or the principles 
protecting the right of privacy. However, I wish to assure 
you that NL follows a strong policy prohibiting the prophy­
lactic use of chelating agents.

In light of the foregoing, I respectfully request that you 
expedite your decision on our abatement extension petition. 
Of course, I would be pleased to answer any questions you 
may have about this matter.

Sincerely,

Iv

Jeffrey E. Silver
Counsel - Governmental Affairs

JES:so

be: D. W. Hurley 
J. L. Jacobs 
J. W. Roper 
R. W. Vath
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I •
I________

I reside at

hereby state:

phone no.

I «m employed by ¥1* Icdvr.tr!«« os a 

______ rtt&rsu

»ad fcw been lor

1 vas prwviiied the following respirator fey san»ges*at:_ 

X received reopiiatior tratnioRCBatc)______________ Instructor

Maaegeseut ceplataci to re vhy I need this respirator:

Kanagtsecnt explained to ** the vay this respirator protect* ec 
and its licit at tons:

Kanagtncat trained me hot: to use this respirator (fit, storage» 

nainte&sace):

Xy respirator is regularly cleaned and disinfected:

Daring cleaning riy respirator Is! checked for defects: 

Replacement parts are available for my respirator:

Kaaagcccmt checks to see if X an using cy respirator properly:

I refrain frees eating except in_________________________________________

I Veep ny food and drink containers_____________

1 refrain from smoking except in__________________

1 shower at the cad of the shift 

I wash my Hands before eating 

X vasbi sy face before eating 

X receive clean set of clothes froa the company 

1 keep my street clothes and work clothes separate

X haw# received hour* of training in the last year about the ha cards of lead
and how to protect myself {

Instructor (lest[date)

X *a regularly notified of the result* of the company's air monitoring of my lead 
eapesnre

1-. use,,last seen by the company doctor 

X fast ' _______

(date)
A

blood lead level \

«\b»d a blend lead level greater than "6.0"

X have h^d the 

%**toe*

of lead poisoning *»»*«/

had Chelation therapy fw

received uorkmam** cwnuitioa for lead poisoning

j* »>

L
N 27291.04
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