UNITED STATES OF AMERICA

OCCUPATIONAL SAFETY AND HEALTH REVIEW COMMISSION

NL INDUSTRIES, INC.

Petitioner

v. OSHRC DOCKET NO. 77-2539-P

.,

SECRETARY OF LABOR

.

Respondent

[Ty

PETITIONER'S REPLY TO RESPONDENT'S OBJECTION
TO PETITION FOR MODIFICATION ‘
OF ABATEMENT DATE

Petitioner, NL Industries, Inc., by its attorney, hereby sub-
mits its Reply to Respondent's Objection to Petition for Modification
of Abatement Date.

1. This matter involves a request for an exteéé}bn df the
abatement date for Item 1l(a-g) of Citation K9638 No. 63
dealing with the airborne lead standard, and about which
Petitioner has been sending monthly progress reports
.since issuance of the citation.

2. By petition dated March 14, 1977, a copy of which is
attached as Exhibit A, Petitioner requested a one year
modification of -the abatement date. The petition,
prepared by a layman, although not complying in form
or organization with the requirements of 29 CFR Section
2200.34, nevertheless contains the necessary elements

for establishing Petitioner's case. Specifically, the



petition extensi§e1y and candidly details the progress
made toward abatement, points out the need for further
time due to circumstances beyond Petitioner‘'s control
{the newly perceived requirement for furthér investment
and installation of addifional technology and controls},
and describes the full range of all the available interim
steps being taken to protect embloyees during the abate-
ment period.

29 CFR 2200.34 establishes the requirements for petitions
for modification of abatement. Under this regulation,
OSHA must wait 15 working days before it can approve the
petition and then, where the Agency or affected employees
object, the petition, citation and objection are to be
forwarded to the Commission within three working days
after expiration of the 15 working day period prescribed
for expeditious handling. The regulation clearly sets.
specific'time requirements with the obvious intent of
expediting the entire matter.

Despite these directives, Respondent filed a Motion on
April 4, 1977 for a 45~day enlargeﬁent of time to consider
this issue. On May 16th, Respondent filed énother Motion
for a further enlargemeht of 30 days, citing a need for a
"careful evaluation". On June 13th, Respondent filed yet
a third Motion for further time requesting 60 days, citing
its heavy work load.

During this period Respondent's inspector made at least'
four separate visits to Petitioner's Philadelphia plant.
An inspector appeared on May 19th citing as the basis for

the modification request inspection,an employee representa-
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tive's complaint of October 5, 1976 concerning alleged
improper respirator use and housekeeping. The inspector
was infoimed‘the representative had already stated that
the complaint had been withdrawn. Following the first
visit, by letter dated May 26, 1977, Respondent requested
substantial amounts of information concerning blood lead
and urine lead analyses, coproporphyrin measurements,
personnel and area moniéoring samples (alreqdy giVen in
guarterly reports), results of prophylactic use of
chelation, and information about the plant respirator
program. Petitioner, by its attorney, responded by
;etter of June 16th attached heretoc as Exhibit B, in-
dicated that most of the information would be provided
and that Petitioner strictly prohibits the prophylactic
use of chelation. This is in conformity with guidelines
issued by its nationally recognized medical consultant,

and essentially involves a matter for the judgment of

~physicians and not the plant. Respondent was also in-

formed that Petitioner does not disseminate blood lead

data.

Further, during visits on July 1 and July 6, 1977,
Respondent's inspector took photographs and sought:

a review of various records, air sampling data for areas

not involved in the citation, flow process diagrams,

weekly overtime lists, minutes of safety and health méetings,
written training and ﬁygiene programs, further engineering
control information, and wanted to know why the plant
administered vitamin B12 injections to employees (it does

not). The inspector also admitted that Petitioner needed
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additional fime to effectuate further engineering control
as requested in its original petition.

7. The inspéctor asked about and was reminded about Petitioner's
policy with respect to dissemination of blood lead data.

The inspector then requested a private meeting with employees
and Petitioner's blant manager acquiesced, although he was
not required\to do so. Later, -Petitioner learned that the
inspector had distributed to Petitioner's employees a
quéstionnaire, attached hereto as Exhibit C; which seeks

to elicit the very information and the only information

the inspector knew Petitioner did not want to, and is not
required té provide. lNo mention of the intent to dis-
tribute the questionnaire was ever conveyed to Petitioner's
representative, and the plant manager was clearly mislead
about the existence of the questionnaire, the inspector's
intent, and the fact that detailed information would be
sought about management practices, management statements,
employee habits, medical examinations and specific blood
lead information. Such conduct can charitably be described
as highly improper and unfair.

8. \By letter dated July 27, 1977, Respondent effectively in-
formed Petitioner that the four-month history described
above and the specific written requests for information
are based upon the authority contained in 29 CFR 1903.1l4a(b) (4).

9. Respondent's Objection to the Petition for Modification of
Abatement concludes that Petitioner has had enough time to
abate and then, cénversely, states that Respondent "cannot
evaluate Petitioner's success in abating the.hazard, nor

can the Secretary of Labor make any determination as to
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10.

the safety of NL's employees from lead intoxication”.
Apart from Petitioner's objection to the use of the loaded

word "intoxication" which is not at issue, Petitioner re-

_spectfully contends that the conclusion as stated by

Respondent.is‘not and cannot be an issue in this proceeding.
The requirements ‘for a PMA are clearly and\narrowly defined
in Section 1903.14a and 2200.341 Respondent's extraordinary
effort to harass the Philadelphia plant,'as set forth above,
not only went beyond the clear scope of these sections,

they are contrary to the intent of the regqulation to ex-
pedite the issue, and to the purposes of the Oécupational
Safety and Health Act. 1In fact, Respondent has essentiaily
méde clear that its sole remaining purpose is to obtain
blood lead information. Since Petitioner is unaware éf a
regulation requiring Petitioner .or any employer to record,
keep and submit such information, it seems clear that
Respondent éffectively distorts the scope of thevapplicable
regulations in this case to achieve its purpose.

Petitioner fully intends to comply with the Act and its
implementing regulations and is most anxious to get on

with business at hand - to make every feasible effort to
continue to ensure the health and safety of its employees
at the plant. Petitioner respectfully contends that the
sole }ssue at stake in this proceeding involves whéther
Petitioner is required to submit blood lead information
sought by the Reépondent under color of authority of the
applicable regulations. Therefore, Petitioner respectfully

requests the Commission to rule on this issue. Petitioner

- further respectfully contends that the submission of sub-
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stantial information, its full cooperation with Respondent
during what must be characterized as the unprecedented
(five-month "no stone left unturned") handling of a
petition of this nature, and fhe facts submitted in its
ofiéinal Petition for Modification of Abatement, fﬁlly
satisfy its burden under 20 CFR Section 2200.34 and re-

spectfully urges that the petition be granted.

Jeffrey E. er
Attorney for NL Industries, Inc.
Petitioner :

NL Industries, Inc.

Office of General Counsel
1230 Avenue of the Americas
New York, New York 10020

bec: T.
D.
Je.

Anderson
W. Hurley
L. Jacobs
W. Roper
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CERTIFICATE OF SERVICE

I, Jeffrey E. Silver, hereby certify that I served
today the Petioner's Reply to the Respondent's Objection
to Petition for Modification of Abatement Date, by sending
a true and correct copy thereof,Aby air courier service,

to the following:

Regina M. Kossek

Regional Solicitor's Office
U.S. Department of Labor
14480 Gateway Building

3535 Market Street ’

Philadelphia, Pa. 19104

Dated: November 11, 1977

N 27291.01
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March 14, 1977

Vr. William E. Corrigan

Acting Area Director

Occupational Safety and Health Administration
philadelphia, Pa. 19106

SDHO No, K2638 M1a1A0l
No. ég;_k?jﬁ f‘Aroq“ﬁSﬂQ,hEngjpg_i

lerar Mr. Corrigan:

fince reporting cur progress to your office on June 14, 1976, ¢ .i.cerning
the status of the above-caplioned citation, the Philadelphia Plant of
N. T, Industries, Inc. Industrial Chemical Division has con!inued to
place a major cuwphasis on a progyram for complete abatcment by March 22, 1977.

At this time, it may be helpful to review our pregress during the
period of June 1976 - March 1977. I have attached copies of our
corréspondence‘for the record, if you wish to review details.

A central vacuum systcem for our #2 building has been completely
installed at a cost of $50,000 and operational since July of 1976. We are
ncw investigating special bag packing units such as a 5t. Regis #eat/s aler
Open Jicad bag automatic system. - These units are costly, $80,000 cach,

{we would need 6), therefore, we have engincering consultants examining
the merits of the systems, '

We continued personal cassette testing in the cited areas. Each
month, the data obtained was reported te the Arca Director.

~eL //95:?X 3
Indusirlal Chemlicals Dlvision/NL industries, Inc.

2545 Aramngo Avenue. Philadelphia, Fa 19125 Tel (215) 426-0600 "N 27291.02
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Brg packers continue to canst us problems and as I montioned carlier,
we are looking into the latesl tecnnoloyy for relief. This investigation
will take about a year, Meanwhili, eoanstant mwaintenance altention is
required on rotary valves, blender scals, shakers and related equipment
to minimize dust leaks. ) ‘

Appropriations have been requested for a new pulverizing and dust
collection system for our #1 continuous dryer {$50,000) and for dust
collection hoods for both the #1 and #2 continuons‘dryers {$70,000)..
Both dryers had been overhauled and secaled in Septeomber - October at a
cost of $56,000. The ¥1 dryer was tolally repancled.

Demonstration units using “Air-rallets”, a bulk bag recusable container,
were installed in December at a cost of Séo,Doo_to determine if bulk
centainers other than paper bags and drums can be successfully adopted by
the manusacturing wait and ‘U9 custemer, We are evaluating these systems
row and .re giving custamer dewonstiations. We are also preparing a
request for monies to install a pallel shrink-wrap system to minimize
dusting from packed pallets.

We axre also continuing our efforts in the technology of treating powders
to render them dustless. 7This effort is being carried out at the
Philadelphia Plant and will probably cost in excess of $250,000. To aid
cleaning efforts, a “"ridc-on" vacuum sweeper/scrubber was purchased at a cost of
$12,000 for control of dust on floors.

With respect to administrative procedures, we have hired a o -
safety/cnvironmental specialist to take charge of all pregrams. We are-
continuing our respirater rule for all lcad chemical producing arcas and com-
pliance with OSHA administration's puhlishrd recommended lead control
guidelines, Respiralor washihg stations have been set up and are in use for
both the Lead Oxide and the Chemicals Depts.

Our safety/environmental specialist has given scminars on supplied
air respirator use and the maintenance and clcaning of respirators. He is
also examining novel. interim gespirator equipment such as fresh air supplied
helmets. For 1977, we are planning a major improvement of "locker room/cafeteria
facilities which will include a programmed traffic flow for the worker to
minimize ur negate contamina-ion frea work clothes. .

Dispite the fact that total expendilure to attain the present threshold
limit value has boen impossible to determine, (or if in fact it can consistantly
be met), our management have given us their fullest cooperation in our
compliance efforts. Improvemcnts have been accomplished in the cited areas
(Re: 1letter of 6/14/76). Our progress thus far has been positive and we are
determined to exhaust every mcans of meeting the standard. Because of the signifi-
cant economic and time impact, however, we respectfully request a . twelve (12)
month extension of our abatement period.
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tn sunmary, the reasons for « tr regquest for an extuension of the -
. hatement period are:s

(a). Delays in locating firms that can impr0vc upon the air packers
we préscntly use..

(b) Time inténsiye engineering studies to determine the best type
" of pulverizer for our continuous dryers.

(¢} The nred for additional time to cvaluate the newly installed
bulk handlingisystems as improvements over bags and drums.

(d) Installation of pallet shrink wrap system.
A -upy of this letter has been sent to (thPres{dcnt of 1AM Lndge

2568, Mr. Grorqge Smigo, ana also posted in the required arcas
Federal Register 1903.14c(l). '

-, |

D. W. ilurley
Plant Manager

per

cc: Mr. Georye Smigo
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June 16,‘1977

Mr. William E. Corrigan .

Area Director - T

Occupational Safety and .
Health Administration ~~ .. .- & - -

"Suite 4256

600 Arch Street - U
Philadelphia, Pennsylvania 19106 -

NL Industries, Inc.
Industrial Chemicals Division
Philadelphia Plant

Dear Mr. Corrigan:

NL has had an opportunity to review your letter of May 26,
1977 in which you request various data and information
concerning the above plant. .

As you know, on March 14, 1977, NL requested an extention of
the abatement date for the citation issued the plant on
December 22, 1975. 1In compliance with the regulations, NL's
letter discussed the numerous abatement steps taken to date,
the reasons why additional time is necessary in light of
circumstances beyond our control, and the available interim
steps which we are taking-to continue protection of our
employees.

_In the absence of any objection by union representatives,

as is the case here, normally OSHA reaches its determination
with dispatch, as required by the regulations. 1In this
instance, the Agency has filed three consecutive motions

for extensions of time, has made additional comprehensive
visits to the plant, and has reguested the information
contained in your letter, all ostensibly in connection with
a routine abatement extension reguest. .

-~

NL industries, Inc./Office of General Counsel T N 27291.03
1221 Avenue of the Americas, New York, N.Y. 10020 .
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Mr. hilliau*!. Corrigan
June 16, 1977 »
Page Twoﬁ

Continued éfotection of our workers and additional abatement
efforts are important objectives of NL and we are anxious
to get on with the job. The Agency already has a great

.deal more information than reguired to reach its decision.
‘Nonetheless, NL has sought and will continue to cooperate

further concerning the information ‘you request as follows:

A copy of the respirator program for the Philadelphia

plant has already been furnished. Results of personal .
and area monitoring samples have been provided in quarterly
reports and these will continue to be provided. ~Of course,
we are pleased with the downward progression of values I
understand they indicate. We do not petform coproporphyrin

T measu:ements and urine lead analyses.4

In accordance with our corporate policy, NL ddes not dissem-

inate the results of blood lead analyses for our workers, A
nor are we required to do so by the Occupational and Safety
Health Act, its zuplementxng regulations, or the principles
protecting the right of privacy. However, I wish to assure
you that NL follows a stron, policy prohititing the prophy-
lactic use of chelatxng agents.

In light of the foregoing, I respectfully request that you

expadite your decision on our abatement extension petition.

Of course, I would be pleas=5 to answer any questions you
mav have about this matter.

Sincerely, \
. l Q

Jefirey E. Silver
Counsel -~ Governmantal Affairs

bc: D. W. Hurley
J. L. Jacobs
J. W. Roper
R. W. Vath
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