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S COMMUNICATIONS TO
AL TRADE COMMISSION

IN REPLYING PLEASE QUOTE

FEDERAL TRADE COMMISSION
WASHINGTON

OFFICE OF THE MEDICAL DIREGTOR October 16, 1943,

Dr. Robert A. Kehoe
University of Cincinnati
College of Medicine
Cincinnati, Ohio

Dear Doctor Kehoe:

The Federal Trade Commission is undertaking to
determine whether or not there is a strong or dangerous
probability that lead and sulfur hair dye may contribute
in injury to health. These preparztions usually contain
from 1 to 3% of lead acetate and about the same quantity
of suspended sulfur in a suitable perfumed liguid men-
strum. The method of application is geners lly to use a
wet toothbrush and apply the preparation evenly to the
hair and permit it to dry. After a lapse of six to 12
hours the hair is shampooed. As the hair grows it be-~
comes necessary, at relatively short intervals, to apply
the dye close to the scalp.

In our review of the literature pertinent to lead
poisoning we have observed the excellent work which you
have reported. We would like very much to have the bene-
fit of your views with respect to the possibility of dan-
ger arising from the use of lead and sulfur hair dyes.
There would probably be little zbsorption of lead from
an intact scalp. However, if the hands are soiled with
the preparation they may convey it to the mouth. If
there is a scalp abrasion or an inflammatory process
of the scalp, is their danger of absorption under these
conditions? Do you feel that the directions for use of
a lead and sulfur hair dye should inform the individual
that if the hands are soiled they should be washed; that
if the scalp is broken or inflamed the product should
not be used; and that even in a healthy scalp application
to it should be avoided as much as possible?

The legal adviser of the Federal Trade Commission
indicates thet it is not necessary to prove that cases of
injury have taken place, but that if it can be shown that
there is a strong or dangerous probabllity that danger
to health may result, steps may be taken under section 15
of the Federzl Trade Commission Act to insure that the
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users of these lead-containing hair dyes are given
sufficient information about their use to avoid the
danger. A copy of the Act is enclosed for your con-
venience. We are also enclosing a copy of a memorandum
to the Commission. Would you care to comment on the
testimony of Dr. M. I. Smith quoted in this memorandum?

Your views will be greatly appreciszted and will
assist the Commission in arriving at a proper decision
in connection with this problem.

Very sincerely yours,

Q ? KOst A

J. J. DURRETT, M.D., Director,
Medical Advisory Division.

Enclosures
FTC Act
Memorandum 12/19/42
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FEDERAL TRADE COMMISSION ACT

[PusLic No. 203—63d CoNGRESS, AS AMENDED BY PupLic—No. 447—
75th CoNgress]

[H. R. 15613 and 8. 1077]

An Act To create a Federal Trade Commission, to define its powers and duties,
and for other purposes.

Be it enacted by the Senate and House of Representatives of the
United States of America in Congress assembled, That a commission:
is hereby created and established, to be known as the Federal Trade
Commission (hereinafter referred to as the commission), which shall
be composed of five commissioners, who shall be appointed by the
President, by and with the advice and consent of the Senate. Not
more than three of the commissioners shall be members of the same
political party. The first commissioners appointed shall continue in
office for terms of three, foury five, six, and seven years, respectively,
from the date of the taking effect of this Act, the term of each to be
designated by the President, but their successors shall be appointed
for terms of seven years, except that any person chosen to fill a
vacancy shall be appointed only for the unexpired term of the com-
missioner whom he shall succeed : Provided, however, That upon the
expiration of his term of office a Commissioner shall continue to serve
until his successor shall have been appointed and shall have qualified.
The commission shall choose a chairman from its own membership.
No commissioner shall engage in any other business, vocation, or
employment. Any commissioner may be removed by the President
for inefficiency, neglect of duty, or malfeasance in office. A vacancy
in the commission shall not impair the right of the remaining com-
missioners to exercise all the powers of the commission.

The commission shall have an official seal, which shall be judicially
noticed.

Skc. 2. That each commissioner shall receive a salary of $10,000 a
year, payable in the same manner as the salaries of the judges of the
courts of the United States. The commission shall appoint a secre-
tary, who shall receive a salary of $5,000 a year, payable in like man-
ner, and it shall have authority to employ and fix the compensation
of such attorneys, special experts, examiners, clerks, and other
employees as it may {from time to time find necessary for the proper
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performance of its duties and as may be from time to time appro-
priated for by Congress.

With the exception of the secretary, a clerk to each commissioner,
the attorneys, and such special experts and examiners as the com-
mission may from time to time find necessary for the conduct of its
work, all employees of the commission shall be a part of the classi-
fied civil service, and shall enter the service under such rules and
regulations as may be prescribed by the commission and by the Civil
Service Commission.

All of the expenses of the commission, including all necessary
expenses for transportation incurred by the commissioners or by
‘their employees under their orders, in making any investigation, or
apon official business in any other places than in the city of Wash-
ington, shall be allowed and paid on the presentation of itemized
vouchers therefor approved by the commission.

Until otherwise provided. by law, the commission may rent suit-
able offices for its use.

The Auditor for the State and Other Departments shall receive
and examine all accounts of expenditures of the commission.

Sec. 8. That upon the organization of the commission and elec-
tion of its chairman, the Bureau of Corporations and the offices of
Commissioner and Deputy Commissioner of Corporations shall cease
to exist; and all pending investigations and proceedings of the
Bureau of Corporations shall be continued by the commission.

‘All clerks and employees of the said bureau shall be transferred
to and become clerks and employees of the commission at their pres-
ent grades and salaries. All records, papers, and property of the
said bureau shall become records, papers, and property of the com-
mission, and all unexpended funds and appropriations for the use
and maintenance of the said bureau, including any allotment already
made to it by the Secretary of Commerce from the contingent appro-
priation for the Department of Commerce for the mmoﬁ year nine-
teen hundred and fifteen, or "from the departmental printing fund
for the fiscal year Esoamm: hundred and fifteen, shall become funds
and appropriations available to be expended by the commission in
the exercise of the powers, authority, and duties conferred on it by
this Act.

The principal office of the commission shall be in the city of Wash-
ington, but it may meet and exercise all its powers at any other
place. The commission may, by one or more of its members, or by
such examiners as it may designate, prosecute any inquiry necessary
to its duties in any part of the United States.

Sec. 4. The words defined in this section shall have the following
meaning when found in this >oe to wit:

“Commerce” means commerce among the several States or with
foreign nations, or in any Territory of the United States or in the

District of Columbia, or between any such Territory and another, or

between any such Territory and any State or foreign nation, or
between the District of Columbia and any State or Territory or
foreign nation.

“Corporation” shall be %25@@ to include .Eu\ company, trust,
so-called Massachusetts trust, or association, incorporated or unin-
corporated, which is organized to carry on business for its own profit
or that of its members, and has shares of capital or capital stock or
certificates of interest, and any company, trust, so-called Massachu-
setts trust, or association, incorporated or unincorporated, without
shares of capital or capital stock or certificates of interest, except
partnerships, which is organized to carry on business for its own
profit or that of its members. .

“Documentary ‘evidence” includes all moo:Bo:nm papers, corre-
spondence, books of account, and financial and corporate records.

“Acts to regulate commerce” means the Act entitled “An Act to
regulate commerce,” approved February 14, 1887, and all Acts amend-
atory thereof and supplementary thereto and the Communications
Act of 1934 and all Acts amendatory thereof and supplementary
thereto.

“Antitrust Acts” means the Act entitled “An Act to protect trade
and commerce against unlawful restraints and monopolies,” approved
July 2, 1890; also sections 78 to 77, inclusive, of an Act entitled “An
Act to reduce taxation, to provide revenue for the Government, and
for other purposes,” approved August 27, 1894; also the Act entitled
“An Act to amend sections 78 and 76 of the Act of August 27, 1894,
entitled ‘An Act to reduce taxation, to provide revenue for the
Government, and for other purposes,”” approved February 12, 1913;
and also the Act entitled “An Act to supplement existing laws against
unlawful restraints and monopolies, and for other purposes,”
approved October 15, 1914,

Sec. 5. (a) Unfair methods of ooEvoSmo: in commerce, and un-
fair or deceptive acts or practices in commerce, are rﬁdww Qm&imm
unlawful.

The Commission is hereby empowered and directed to prevent per-
sons, partnerships, or corporations, except banks, common carriers
subject to the Acts to regulate commerce, and persons, partnerships,
or corporations subject to the Packers and Stockyards Act, 1921,
except as provided in section 406 (b) of said Act, from using unfair
methods of competition in commerce and unfair or deceptive acts or
practices in commerce.

(G®)
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(b) Whenever the Commission shall have reason to believe that
‘any such person, partnership, or corporation has been or is using
any unfair method of competition or unfair or deceptive act or prac-
tice in commerce, and if it shall appear to the Commission that a
proceeding by it in respect thereof would be to the interest of the
public, it shall issue and serve upon such person, partnership, or cor-
poration a complaint stating its charges in that respect and contain-
ing a notice of a hearing upon a day and at a place therein fixed at
least thirty days after the service of said complaint. The person,
partnership, or corporation so complained of shall have the right to
‘appear at the place and time so fixed and show cause why an order
should not be entered by the Commission requiring such person, part-
nership, or corporation to cease and desist from the violation of the
law so charged in said complaint. Any person, partnership, or cor-
poration may make application, and upon good cause shown may be
allowed by the Commission to intervene and appear in said proceed-
ing by counsel or in person. The testimony in any such proceeding
shall be reduced to writing and filed in the office of the Commission.
If upon such hearing the Commission shall be of the opinion that the
method of competition or the act or practice in question is prohibited
by this Act, it shall make a report in writing in which it shall state
its findings as to the facts and shall issue and cause to be served on
such person, partnership, or corperation an order requiring such per-
son, partnership, or corporation to cease and desist from using such
method of competition or such act or practice. Until the expiration
of the time allowed for filing a petition for review, if no such peti-
tion has been duly filed within such time, or, if a petition for review
has been filed within such time then until the transcript of the record
in the proceeding has been filed in a circuit court of appeals of the
United States, as hereinafter provided, the Commission may at any
time, upon such notice and in such manner as it shall deem proper,
modify or set aside, in whole or in part, any report or any order made
or issued by it under this section. After the expiration of the time
allowed for filing a petition for review, if no such petition has been
duly filed within such time, the Commission may at any time, after
notice and opportunity for hearing, reopen and alter, modify, or set
aside, in whole or in part, any report or order made or issued by it
under this section, whenever in the opinion of the Commission condi-
tions of fact or of law have so changed as to require such action or
if the public interest shall so require: Provided, however, That the
said person, partnership, or corporation may, within sixty days after
service upon him or it of said report or order entered after such a
reopening, obtain a review thereof in the appropriate circuit conrt of
appeals of the United States, in the manner provided in subsection
(c) of this section.
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(c) Any person, partnership, or corporation required by an order
of the Commission to cease and desist from using any method of
competition or act or practice may obtain a review of such order in
the circuit court of appeals.of the United States, within any circuit
where the method of competition or the act or practice in question
was used or where such person, partnership, or corporation resides
or carries on business, by filing in the court, within sixty days?® from
the date of the service of such order, a written petition praying that
the order of the Commission be set aside. A copy of such petition
shall be forthwith served upon the Commission, and thereupon the
Commission forthwith shall certify and file in the court a transcript
of the entire record in the proceeding, including all the evidence
taken and the report and order of the Commission. Upon such filing
of the petition and transeript the court shall have jurisdiction of the
proceeding and of the question determined therein, and shall have
power to make and enter upon the pleadings, evidence, and proceed-
ings set forth in such transcript a decree affirming, modifying, or
setting aside the order of the Commission, and enforcing the same .
to the extent that such order is affirmed, and to issue such writs as
are ancillary to its jurisdiction or are necessary in its judgment to
prevent injury to the public or to competitors pendente lite. The
findings of the Commission as to the facts, if supported by evidence,
shall be conclusive. To the extent that the order of the Commission
is affirmed, the court shall thereupon issue its own order commanding
obedience to the terms of such order of the Commission. If either
party shall apply to the court for leave to adduce additional evidence,
and shall show to the satisfaction of the court that such additional
evidence is material and that there were reasonable grounds for the
failure to adduce such evidence in the proceeding before the Com-
mission, the court may order such additional evidence to be taken
before the Commission and to be adduced upon the hearing in such
manner -and upon such terms and conditions as to the court may
seem proper. The Commission may modify its findings as to the
facts, or make new findings, by reason of the additional evidence
so taken, and it shall file such modified or new findings, which, if
supported by evidence, shall be conclusive, and its recommendation,
if any, for the modification or setting aside of its original order,
with the return of such additional evidence. The judgment and
decree of the court shall be final)except that the same shall be sub-
ject to review by the Supreme Court upon certiorari, as provided in
section 240 of the Judicial Code.

1 Rection § (a) of the amending Act of 1938 provides :

SEc. 5. (a) In casc of an order by the Federal Trade Commission to ceasc and desist,
served on or before the date of the enactment of this Act, the sixty-day period referred
to in section § (¢) of the Federal Trade Commission Act, as amended by this Aet, shall
begin on the date of the ennctment of this Act.
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(d) The jurisdiction of the circuit court of appeals of the ds;wm
States to affirm, enforce, modify, or set aside orders of the Commis-
sion shall be exclusive. .

(e) Such proceedings in the circuit court of appeals m~.5= be given
_precedence over other cases pending therein, 3@ shall be in every way
expedited. No order of the Commission or judgment of court to
enforce the same shall in anywise relieve or absolve any person, part-
nership, or corporation from any liability under the Antitrust .Pmﬁm.

(f) Complaints, orders, and other processes of the m.uoB:Emm.ﬂos
under this section may be served by anyone duly authorized by the
Commission, either (a) by delivering a oow%.ﬁrmamom to the person
to be served, or to a member of the partnership to be .mm?m? or the
president, secretary, or other executive oﬁnmw or a director of the
corporation to be served; or (b) by leaving a_copy thereof at the
residence or the principal office or place of business of such person,
partnership, or corporation; or (c) by wmmmmﬁwwﬂm and EEHEm a
copy thereof addressed to such person, partnership, or mo%oESOb
‘a% his or its residence or principal office or place of business. The
verified return by the person so serving said oozﬁ&mwzﬁ order, or
other process setting forth the manner of m&.m service m.wp: be Hx..oom
of the same, and the return post -office receipt for said .ooBEE:ﬁ
order, or other process registered and mailed as aforesaid shall be
proof of the service of the same. . : )

(g) An order of the Commission to cease and desist shall become
final— .

(1) Upon the expiration of the time allowed for filing a
petition for review, if no such petition has been duly E.am
within such time; but the Commission may thereafter modify
or set aside its order to the extent provided in the last sentence
of subsection (b); or . .

(2) Upon the expiration of the time p:oém.m .mou filing a
petition for certiorari, if the order of the QoB::mmS.z w.pm been
affirmed, or the petition for review dismissed by the oz.o:.; court
of uppeals, and no petition for certiorari has .vm@b.%”z% filed; or

(3) Upon the denial of a petition for certiorari, if the 8..@8.
of the Commission has been affirmed or the petition for review
dismissed by the circuit court of appeals; or _

(4) Upon the expiration of thirty days from the date of
issuance of the mandate of the Supreme Court, if such Court
directs that the order of the Commission be affirmed or the
petition for review &mBmmmom.. .

(h) If the Supreme Court directs that the order of the Commis-

sion be modified or set aside, the order of the Commission rendered
in accordance with the mandate of the Supreme Counrt shall hecome

P
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final upon the expiration of thirty days from the time it was ren-

dered, unless within such thirty days either party has instituted

proceedings to have such order corrected to accord with the mandate,
in which event the order of the Commission shall become final when
so corrected. : ‘

(1) If the order of the Commission is modified or set aside by the
circuit court of appeals, and if (1) the time allowed for filing a
petition for certiorari has expired and no such petition has been
cduly filed, or (2) the petition for certiorari has been denied, or
(3) the decision of the court has been affirmed by the Supreme
Court, then the order of the Commission rendered in accordance with
the mandate of the circuit court of appeals shall become final on the
expiration of thirty days from the time such order of the Commis-
sion was rendered, unless within such thirty days either party has
instituted proceedings to have such order corrected so that it will
accord with the mandate, in which event the order of the Com-
mission shall become final when so corrected.

(j) If the Supreme Court orders a rehearing; or if the case is
remanded by the circuit court of appeals to the Commission for a
rehearing, and if (1) the time allowed for filing a petition for
certlorari has expired, and no such petition has been duly filed, or
(2) the petition for certiorari has been denied, or (3) the decision
of the court has been affirmed by the Supreme Court, then the order
of the Commission rendered upon such rehearing shall become final
in the same manner as though no prior order of the Commission Lad
been rendered. ,

(k) As used in this section the term “mandate,” in case a mandate
has been recalled prior to the expiration of thirty days from the date
of issuance thereof, means the final mandate.

(1) Any person, partnership, or corporation who violates an order
of the Commission to cease and desist after it has become final, and
while such order is in effect, shall forfeit and pay to the United States
a civil penalty of not more than $5,000 for each violation, which shall
accrue to the United States and may be recovered in a civil action
brought by the United States.

Sec. 6. That the commission shall also have power—

(a) To gather and compile information concerning, and to investi-
gate from time to time the organization, business, conduct, practices,
and management of any corporation engaged in commerce, excepting
banks and common carriers subject to the Act to regulate commnerce,
and its relation to other corporations and to individuals, associations,
and partnerships.

(b) To require, by general or special orders, corporations engaged
in commerce, excepting banks, and common carriers subject to the

T2
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Act to regulate commerce, or any class of them, or any of them,
respectively, to file with the commission in such form as the commis-
sion may prescribe annual or gpecial, or both annual and special,
reports or answers in writing to specific questions, furnishing to the
commission such information as it may require as to the organization,
business, conduct, practices, management, and relation to other cor-
porations, partnerships, and individuals of the respective corpora-
tions filing such reports or answers in writing. Such reports and
answers shall be made under oath, or otherwise, as the commission
may prescribe, and shall be filed with the commission within such
reasonable period as the commission may preseribe, unless additional
time be granted in any case by the commission. .

(¢) Whenever a final decree has been entered against any defend-
ant corporation in any suit brought by the United States to prevent
and restrain any violation of the antitrust Acts, to make investiga-
tion, upon its own initiative, of the manner in which the decree has
been or 1s being carried out, and upon the application of the Attorney
General it shall be its duty to make such investigation. It shall
transmit to the Attorney General a report embodying its findings and
recommendations as a result of any such investigation, and the report
shall be made public in the discretion of the commission.

{d) Upon the direction of the President or either House of Con-

gress to investigate and report the facts relating to any alleged
violations of the antitrust Acts by any corporation.
. {e) Upon the application of the Attorney General to investigate
and make recommendations for the readjustment of the business of
any corporation alleged to be violating the antitrust Acts in order
that the corporation may thereafter maintain its organization, man-
agement, and conduct of business in accordance with law.

(f) To make public from time to time such portions of the infor-
mation obtained by it hereunder, except trade secrets and names of
customers, as it shall deem expedient in the public interest; and to
make annual and special reporis to the Congress and to submit there-
with recommendations for additional legislation; and to provide for
the publication of its reports and decisions in such form and manner
as may be best adapted for public information and use.

(2) From time to time to classify corporations and to make rules
and regulations for the purpose of carrying out the provisions of
this Act.

(h) To investigate, from time to time, trade conditions in and
with foreign countries where associations, combinations, or practices
of manufacturers, merchants, or traders, or other conditions, may
affect the foreign trade of the United States, and to report to Congress
thereon, with such recommendations as it deems advisable.
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Sec. 7. That in any suit in equity brought by or under the direc-
tion of the Attorney General as provided in the antitrust Acts, the
court may, upon the conclusion of the testimony therein, if it shall be
then of opinion that the complainant is entitled to relief, refer said
suit to the commission, as a master in chancery, to ascertain and re-
port an appropriate form .of decree therein. The commission shall
proceed upon such notice to the parties and under such rules of
procedure as the court may preseribe, and upon the coming in of
such report such exceptions may be filed and such proceedings had in
relation thereto as upon the report of a master in other equity causes,
but the court may adopt or reject such report, in whole or in part,
and enter such decree as the nature of the case may in its judgment
require. .

Src. 8. That the several departments and bureaus of the Govern-
ment when directed by the President shall furnish the commission,
upon its request, all records, papers, and information in their posses-
sion relating to any corporation subject to any of the provisions of
this Act, and shall detail from time to time such officials and
employees to the commission as he may direct.

Sec. 9. That for the purposes of this Act the commission, or its
duly authorized agent or agents, shall at all reasonable times have
access to, for the purpose of examination, and the right to copy any
documentary evidence of any corporation being investigated or pro-
ceeded against; and the commission shall have power to require by
subpeena the attendance and testimony of witnesses and the produc-
tion of all such documentary evidence relating to any matter under
investigation. Any member of the commission may sign subpwnas,
and members and examiners of the commission may administer oaths
and affirmations, examine witnesses, and receive evidence.

Such attendance of witnesses, and the production of such docu-
mentary evidence, may be required from any place in the United
States, at any designated place of hearing. And in case of dis-
obedience to a subpeena the commission may invoke the aid of any
court, of the United States in requiring the attendance and testimony
of witnesses and the production of documentary evidence.

Any of the district courts of the United States within the juris-
diction of which such inquiry is carried on may, in case of contumacy
or refusal to obey a subpeena issued to any corporation or other per-
son, issue an order requiring such corporation or other person to
appear before the commission, or to produce documentary evidence
if so ordered, or to give evidence touching the matter in question; and
any failure to obey such order of the court may be punished by such
court as a contempt thereof.

-
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Upon the application of the Attorney General of the United States,
at the request of the commission, the district courts of the United
.mggm shall have jurisdiction to issue writs of mandamus command-
Ing any person or corporation to comply with the provisions of this
Act or any order of the commission made in pursuance thereof.

The commission may order testimony to be taken by deposition
in any proceeding or investigation pending under this Act at any
stage of such proceeding or investigation. Such mowomwao:a may be
taken before any person momuo.sﬁmg by the commission and E:::?
power to administer oaths. m:ow testimony shall be reduced to
writing by the person taking the deposition, or under his direction,
and shail then be subscribed by the deponent. Any person may be
compelled to appear and depose and to produce documentary evi-
dence in the same manner as witnesses may be compelled to appear
and testify and produce documentary evidence before the commission
as hereinbefore provided.

Witnesses summoned before the commission shall be paid the same
fees and mileage that are paid witnesses in the courts of the United
States, and witnesses whose depositions are taken, and the persons
taking the same shall severally be entitled to the same fees as are
paid for like services in the courts of the United States.

No person shall be excused from attending and testifying or from
-producing documentary evidence before the commission or in obedi-
ence to the subpona of the commission on the ground or for the
reascn that the testimony or evidence, documentary or otherwise,
required of him may tend to criminate him or subject him to a
penalty or forfeiture. But no natural person shall be prosecuted or
subjected to any penalty or forfeiture for or on account of any trans-
action, matter, or thing concerning which he may testify, or produce
evidence, documentary or otherwise, before the commission in obedi-
ence to a subpeena issued by it: Prowided, That no natural person so
testifying shall be exempt from prosecution and punishment for
perjury committed in so testifying.

Skc. 10. That any person who shall neglect or refuse to attend and
testify, or to answer any lawful i :5::,3 or to produce documentary
cevidence, if in his power to do S0, in obedience to the subpecena or
lawful requirement of the commission, shall be guilty of an offense
and upon conviction thereof by a oozzv of competent jurisdiction
shall be punished by a fine of not less thin $1 ,000 nor more than
$5,000, or by imprisonment for not more than one year, or by both
such fine and imprisonment.

Any person who shall ém:?:% make, or cause to be made, any
false entry or statement of fact.in any report required to be made

(5]
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under this Act, or who shall willfully'make, or cause to be made, any
false entry in any account, record, or memorandum kept by any
corporation subject to this Act, or who shall willfully neglect or fail
to make, or cause to be made, full, true, and correct entries in such
accounts, records, or memoranda of all facts and transactions apper-
taining to the business of such corporation, or who shall willfully
remove out of the jurisdiction of the United States, or willfully
mutilate, alter, or by any other means falsify any documentary
evidence of such corporation, or who shall willfully refuse to submit
to the commission or to any of its authorized agents, for the purpose
of inspection and taking copies, any documentary evidence of such
corporation in his possession or within his control, shall be deemed
guilty of an offense against the United States, MEQ shall be subject,

upon conviction in any court of the United States of competent
jurisdiction, to a fine of not less than $1,000 nor more than §5,000 or
to imprisonment for a term of not more than three years, or to both
such fine and imprisonment.

If any corporation required by this Act to file any annual or
special report shall fail so to do within the time fixed by the com-
mission for filing the same, and such failure shall continue for thirty
days after notice of such default, the corporation shall forfeit to
the United States the sum of $100 for each and every day of the
continuance of such failure, which forfeiture shall be payable into
the Treasury of the United States, and shall be recoverable in a
civil suit in the name of the United States brought in the distriot
where the corporation has its principal office or in any district in
which it shall do business. It shall be the duty of the various dis-
trict attorneys, under the direction of the Attorney General of the
United States, to prosecute for the recovery of forfeitures. The
costs and expenses of such prosecution shall be paid out of the
appropriation for the expenses of the courts of the United States.

Any officer or employee of the commission who shall make public
any information obtained by the commission without its authority,
unless directed by a court, shall be deemed guilty of a misdemeanor,
and, upon conviction 3539@ shall be punished by a fine not exceed-
ng m&ooov or by HB?‘Hmo:EoEV not exceeding one year, or by fine
and imprisonment, in the discretion of the court.

Sec. 11. Nothing contained in this Act shall be construed to pre-
vent or interferc with the enforcement of the provisions of the anti-
trust Acts or the Acts to regulate commerce, nor shall anything
contained in the Act be construed to alter, modify, or repeal the said
antitrust Acts or the Acts to regulate commerce or any part or parts
thereof.
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~ Skc. 12. (a) It shall be unldwful for any person, partnership, or
corporation to disseminate, or cause to be disseminated, any false
advertisement—

(1) By United States mails, or in commerce by any means,
for the purpose of inducing, or which is likely to induce, directly
or indirectly the purchase of food, drugs, devices, or cosmetics;
or

(2) By any means, for the purpose of inducing, or which is
likely to induce, directly or indirectly, the purchase in com-
merce of food, drugs, devices, or cosmetics.

~ (b) The dissemination or the causing to be disseminated of any
false advertisement within the provisions of subsection (a) of this
section shall be an unfair or deceptive act or practice in commerce
within the meaning of section 5.

Sec. 13. (a) Whenever the Commission has reason to believe:—

(1) that any person, partnership, or corporation is engaged
in, or is about to engage in, the dissemination or the causing of
the dissemination of any advertisement in violation of section
12, and

(2) that the enjoining thereof pending the issnance of a com-
plaint by the Commission; under section 5, and until such com-
plaint is dismissed by the Commission or set aside by the court
on review, or the order of the Commission to cease and desist
made thereon has become final within the meaning of section 5,
would be to the interest of the public,

he Commission by any of its attorneys designated by it for such pur-
»ose may bring suit in a district court of the United States or in the
Tnited States court of any Territory, to enjoin the dissemination or
he causing of the dissemination of such advertisement. Upon
woper showing a temporary injunction or restraining order shall be,
ranted without bond. Any such suit shall be brought in the district,
n which such person, partnership, or corporation resides or trans-
cts business.

(b) Whenever it appears to the satisfaction of the court in the
ase of a newspaper, magazine, periodical, or other publication, pub-
ished at regular intervals—

(1) that restraining the dissemination of a false advertise-
ment in any particular issue of such publication would delay the
delivery of such issue after the regular time therefor, and

(2) that such delay would be due to the method by which the
manufacture and distribution of such publication is customarily
conducted by the publisher in accordance with sound business
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practice, and not to any method or device adopted for the eva-
sion of this section or to prevent or delay the issuance of an
injunction or restraining order with respect to such false adver-
‘tisenient or any other advertisement,

the court shall exclude such issue from the operation of the restrain-

‘ing order or injunction.

Skc. 14.2 (a) Any person, partnership, or corporation who violates
any provision of section 12 (a) shall, if the use of the commodity
advertised may be injurious to health because of results from such
use under the conditions prescribed in the advertisement thereof, or
under such conditions as are customary or usual, or if such violation
is with intent to defraud or mislead, be guilty of a misdemeanor, and
upon conviction shall be punished by a fine of not more than $5,000
or by imprisonment for not more than six months, or by both such
fine and imprisonment; except that if the conviction is for a viola-
tion committed after a first conviction of stch person, partnership,
or corporation, for any violation of such section, punishment shall

be by a fine of not more than $10,000 or by imprisonment for not

more than one year, or by both such fine and imprisonment: Pro-
vided, That for the purposes of this section meats and meat food
products duly inspected, marked, and labeled in accordance with
rules and regulations issued under the Meat Inspection Act approved
Marel: 4, 1907, as amended, shall be conclusively presumed not injuri-
ous to health at the time the same leave official “establishments.”

(b) No publisher, radio-broadecast licensee, or agency or medium
for the dissemination of advertising, except the manufacturer, packer,
distributor, or seller of the commodity to which the false advertise-
ment relates, shall be liable under this section by reason of the dis-
semination by him of any false advertisement, unless he has refused,
on the request of the Commission, to furnish the Commission the
name and post-office address of the manufacturer, packer, distributor,
seller, or advertising agency, residing in the United States, who
caused him to disseminate such advertisement. No advertising
agency shall be liable under this section by reason of the causing by
it of the ‘dissemination of any false advertisement, unless it has
refused, on the request of the Commission, to furnish the Commission
the name and post-office address of the manufacturer, packer, distrib-
utor, or seller, residing in the United States, who caused it to cause
the dissemination of such advertisement.

2 Section § (b) of the amending Act of 1938 provides:

See. 5. (b) Scction 14 of the Federal Trade Commission Act, added to such Act by
section 4 of this Act, shall take effect on the expiration of sixty days after the date of
the ¢nactment of this Act.
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Skc. 15. For the purposes of sections 12, 13, and 14—

(a) The term “false advertisement” means an advertisement, other’

{han labeling, which is misleading in a material respect; and in
determining whether any advertisement is misleading, there shall be
taken into account (among other things) not only representations
made or suggested by statement, word, design, device, sound, or any
combination thereof, but also the extent to which the advertisement
fails to reveal facts material in the light of such representations or
material with respect to consequences which may result from the use
of the commodity to which the advertisement relates under the condi-
tions preseribed in said advertisement, or under such conditions as
are customary or usual. No advertisement of a drug shall be deemed
to be false if it is disseminated only to members of the medical
profession, contains no false representation of a material fact, and

includes, or is accompanied in each instance by truthful disclosure

of, the formula showing quantitatively each ingredient of such drug.

(b) The term “food” means (1) articles used for food or drink for
man or other animals, (2) chewing gum, and (3) articles used for
components of any such article.

(¢) The term “drug” means (1) articles recognized in the official
United States Pharmacopoeia, official Homoeopathic Pharmacopoeia
of the United States, or official National Formulary, or any supple-
ment to any of them; and (2) articles intended for use in the diagno-
<is, cure, mitigation, treatment, or prevention of disease in man or
other animals; and (3) articles (other than food) intended to affect
‘he strueture or any function of -the body of man or other animals;
and (4) articles intended for use as a component of any article speci-
fied in clause (1), (2), or (3); but does not include devices or their
;omponents, parts, or accessories.

{d) The term “device” (except when used in subsection (a) of this
zection) means Ems,ssmnﬁmv apparatus, and contrivances, including
‘hair parts and accessories, intended (1) for use in the diagnosis,
cure, mitigation, treatment, or prevention of disease in man‘or other
animals; or (2) to affect %m structure or any function of 25 body of
man or ogﬁ. animals.

(e) The term “cosmetic” means (1) 3.9&8 to be rubbed, poured,
sprinkled, or sprayed on, introduced into, or otherwise .%@rom to the
human body or any ?:.n thereof intended for cleansing, beautifying,
promoting attractiveness, or altering the appearance, and (2) M:;S&mm
intended for use as a component of any such article; except that such
term shall not include soap.

Sec. 16. Whenever the Federal Trade Commission has reason to
believe that any person, partnership, or corporation is liable to a
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penalty under section 14 or under subsection (1) of section 5, it shall
certify the facts to the Attorney General, whose duty it shall be to
cause appropriate proceedings to be brought for the enforcement of
the provisions of such section or subsection.

Skc. 17. If any provision of this Act, or the application thereof to
any person, partnership, corporation, or circumstance, is held invalid,
the remainder of the Act and the application of such provision to any

other person, partnership, corporation, or circumstance, shall not be

affected thereby.

Sec. 18. This Act may be cited as the am‘mmﬁ.& Trade Commission
Act”

Approved September 26, 1914,

Amended and approved March 21, 1938.
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MEMORANDUY FOR THE COMMIGHION:

fe: Lessd snd Sulfur Hailr Dves

This Division has been requested to expreass its
views with respect to the danger to health of hayr dyes
containing 1-ad and sulfur. Before this request was
made we psked the library to locate and make avallsble
to us a copy of a recently-complled bibliography of the
seientific literazture pertuining to lead toxicity covere
ing the period from 1745 to the nmiddle of 1942, which
ambraced some 5,000 references, This bibliosrephy was
not available in Washington but access to it was given
¥r, Irish who Torwarded to us about 20 refesrences to reports
(in various languages) of lesad poisoning due to cosgmetics,

Lead poisoning was recognized and described by
Hippocrates, Pliny snd Dioscorides. Acute lead polsone
ing is rarely met with, as only a fraction of the lead
consumed ls absorbed into the bloodsirean.

Chronic lead poisoning causes collie, constipa-
tion, anemia, loss of energy, incoordination of rusclses,
puscular strophy, arteriosclerosis, kidney and liver
danage and injury to the central nervous system, whilch
may be manifest by parslysis, convulsions, delirium, coma,
and death, The condition may completely disable, and
last for years, with remissions and exacerbations depend-
ing on varlations in the total intake of lead. Severe
cases are typleal and essy to recognize, but it is impor-
tant to realize that milider cases of lead intoxication
are. difficult %o recopnirze and may escape dilagnosis entirely.
Withdrawal of lead usually results in complete recovery
but recovery may not occur in advanced cases; particularly
where the symptoms arise as a result of extensive injury to
the central nervous system.

It is necessary in this country to protect about
800,000 industriusl workers from lead injury, but lead
poisoning is decreasing at the sane time that the use
of lsad in industry is increasing. This favorable change
is entirely due to measures taken to protect persons from
contact with lead. ‘The following data shows the decline
in reported cases of lead poisoning in Knglands In 1900
there were 1,058 cases Of lead poisoning reportedy in
1910, 505 casessy in 1920, 289 cases; in 1930, 265 cases;
in 1934, 198 cases.
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The principal industrisl sources of lsad suffiecient
to produce lewd poisoning are peint manufacturing, paint-
ing, pottery-glazing, and mining, smelting, working, and
salvaging lead., A large variety of non~industrial accie-
dental household contncts with lead result in more row
ported ggpges of lead toxicity today than are atiributed
to industrizl cauzes.

Lead may readlly enter the body through tne resplr-
atory trect or the aelimentary tract. Some organic compounds
of lead (tetrasethyl leud) may enter the body in significant
apounts through the unbroken skin, but &bsorption through
the unbroken skin of the inorganic compounds of lead is
very slight. Lead is very slowly sexcreted and piles up
in the body acting as a cumalative poison, A daily intoke
of as 1ittle as 1/65 of a grain will frecuently produce
iead toxicity. It is therefore necesgssary to deali with the
problem oi' lead toxicity on the basis of the total anmount
of lesd which reaches the incividual from sll sources,
rathier than from the amount o) lead whlch reaches the
individual rom any single source,

In 18790, Tifteen of sixteen hair vonles then avail-
able in Hew York City contained lead, and the other prepa-
ration contained silver niltrate., In 1384, one of five
Tace powders,; three of eight ligquld fuce~envmels, and all
of three cosmetic lotions contained lead., This condition
Tortunately does not exist today. Lead and sulfur hair-
dyes in usse at this time ususlly, but not always, contain
from one to three perecent of 1 ad acetate and about the
same psrcentage of sulfur in & perfumed menstruum of
zlycerine and water to which is sonetimes added coloring
and a local scalp irrltant and rublfacient such as can=-
tharides.

We are concerned here with the extent to which these
lead-containing hair dyes are responsible for lead poisone~
ing. Of approximately 5,000 references to lead toxicity
in the scientific literature since 1745, the source of the
lead was determined by the compilers of the bhibliography
in about 3,000 instances, of which eighteen involve cos-
metics (face powders, liquid face-enumels, thsatrical
grease-paint, and rouge) and three references indicated
that lead-containing hair dyes had caused poisoning. The
cases attributed to cosmetics were fatal or severs and the
opinion of those reporting was that many cases escaped
recognition, especially mild cases,




In the literature we have Iound no stuiement
which indicates that lead applied indiseriminately
to the hailr snd scalp is safe. We have discussed
this problem with the U. 8. Publle Health Bervice and
the Food znd Drug Administration, and they are in
agreement with this view., They alseo agree thut if the
person who uses a lead and sulfur halr dye uses proper
precautions in its application the lead contained there-
in will not be a gource of danger 1o hoalth,

The Food and Drug Administration has instituted

no cases in court charging danger to heslth agalnst

this class of preparution. They are wdvising nanufac-
turers of lead and sulifur hair dyes that they should

in their directions for use clearly indicuate that the
nreparation should be applied sparingly to the hadr,
avolding contact with the scalp, as much as pussible,
and 17 the hands are soiled in spplying the nreparation
to the hair they should be washed immedictely therealier
to avold trunsfer of any lead from them to the nouth.
They emphasize thut the preparation should not be ap=
nlied to the scalp where there exists inflummetion or
breaks in the contirnuity of the skin since it is known
that therapeutic use of lesd preparations on broiken skin
surfaces has resulted in lead toxicify to an extent suffi-
“eient to discourage such trestment, The sutherity for
such recommendation to which they direct the zttention
of the manufacturer is contained in Section 201i(n) of
the Food, Drug, and Cosmetic Act, as follows:

{ﬁec. 201, For the purpose of this Act=/

n) If an article is ezlleged to be misbrunded
because the labeling is mislezding, then in deter-
mining whether the labeling ls misleading there
shall be tazken into zccount (among other things)

not only representations made or suggested by state-
ment, word, design, device, or any combination
thereof, but also the extent to which the labeling
fails to reveal fscts natsrisl in the light of such
representations or materiasl with respect to conse-
quences which may result from the use of the grticle
Yo which the lzbeling relates under the conditions
of use prescribed in the lebeling thereof or under
such conditions of use as are customary or usuzle

This section of the Act is strikingly like Section
XV of the Federal Trade Commission Act,.
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Before Dr, Hiller left Washington he indicated to
me that the problem presented by lead and sulfur hair
dves had not been finally and satisfactorily disposed of,
He indicated that in hils opinion these presarcstions were
not safe unlesg the recommended method of use took into
account certain precautions., He also indicated that he
had been unable to find instances of lesd poilsoning which
had been caused by the use of halr dyes.

We have now reviewed sll of the opinions by the
dedical Advisory Division since 1938, which deal with lead
and sulfur hair dyes. They have not beenkntirely consis-
tent. These opinlons in the aggregete clenrly reflect a
reluctance to agree that nothing should be attempted by
the Cormigsion to accomplish the observance of reasonsble
care irn the use ol these preparations, but they also
recognize that proof of danger may only be accomplished, 1f
gt all, by expert opinion testimony., Also, this biviszion
in 211 of its opinicns has definitely rosisted and refused
to rive an opinion that thege articles are entirely safe
except where the directions Tor use cgll for reasonsable
care in their application to the hair, In all instances
where the menufescturer has steted or implied thot the
creparation 1s safe, the opinion has sxpressed the view
thet such a clalm is folse. This 15 the generslly-held
cpinion and both the Tood ami Druy idministration ool the
Ue 2. Public Heslth fervice subuseribe to it,

The Banitary Code ol the Seportmeni of health ol the
City of HNew York reguires the following to appesr in the
lobeling of load and sulfur hair dyess WCAUTIDH: This
produect contains metallde salt, It i1s Tor external use
only and pust be used with care.® This statement zppears
in the labeling of some prevarsations which have come to
our attention. The Division has been hendicapped by
rot having before it in sll instances complete labeling
for these prevarations so that it mlght be exactly deter-
mined what the manufacturerts recommended conditions of
use are, The customary or usual condlitlons of use are
almost universally not set forth in the advertising.

. It is the opinion of this Division that the direc-
tions for uce of a yiven lead and sulfur helr dye which @
memufecturer places in the labeling of the prepuration re-
flect the custonmary and usuazl conditions of use for that
particulasr product. ,
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It i3 the further opinion of this Division thet 4if
suchh directions for use neglect to instruct the user of
the generally sccepted stens required in the safe use of
the crticle, the advertising should do this. We hold the
view that this information need not be szet apart or cgeg-
regeted sand ldentified either in the labeling or in the
advertising as & caution or warning, but thst It will
serve its purpose best 1if 1t 18 made an intepral part of
any descriptive mattar that outlined the method of use
of the article,

In the event & menufacturer reiflses to provide such
Jireetlons Por use and the Commiszion is regulred to rro-
duce proof that injury mey result, we will not Le able to
sroduce witnesses who have roecognized ingtances of such
injury in their practice, The festinony whieh crn be
arocuced snd which 1s rather generzlly held by inforved
ceiantists is represented by the Tollowling axcerpt fron
the testinony of Ur. K. L. Smitnn of the U, &. rublic
Health Service, who appeared for the Commisesion in the Arvil
Company cusa (Docket 3472), the only case in this class
thet we now of vwhere testimony nss boen & nart of the
nrocedure before the Commissgion, Dr. &mith hag not changed
his opinion since he gave this testimony in 1939,

A ##%#Lend aecetate is not very of'ten oresceribed in
tha troatment of scalp dilseuses, I[T prasents

z distinect hazard of lead polsoning.

What 15 the percentage ol lewan dcetate in this
nrotuet?

A There is about one per cent Lead acetabte and
while that ruch--while Llead acetats is usually
not very resdily absorbed from the ekin it may
he abuorbed in some cases especlully i there
i{s any injury or trauma or abrasion or inflamme-
tory conditions or eczematons conudtion of the
scalp to which it ig applied., In sueh instances
it 1s likely to be absorbed in szail smounts,.

Q@ Would it be harmful, Doctor?

A It may be. It does not take very much lead, in
continmious absorption to cause lead volsoning.
According to the best suthorities 1t 1is believed
that daily absorption of a milligramme, one milli-
grumue of lead--that is sbout 1/65 of & grain, per
day--is sufficient to cause chronic lead poilsoning.
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@ What would be the effect ol the use of this
product over a period of time because of th
presence of lead acetate?

A I think there is & distinct hazard of zbsorb-
ing lead to & gufficlient extent to cause lezad
polsoning in sone cases.

Q@ What are those Cd&?S? What do you mean by %in
gome casas?h

A Well, the éusceptibility—»
¢ (Intarposing) Of the imiividuszl.,

4 ~-=to lead polsoning varies a great deal., There
is no way of telling wh atnvr a small amount of
lLaad such sy one milligramme per cay will cuuse
lLead polsoning in all cuzes Jr 50 yper ceont of
the cases, or vhather it will tuke two weelks to
ceuse chronle poisoning of 1*“6 ty or two nonths,
or twe vears. It verries sccording to the indi-
vidual. And then 1t is o question of «bsorption,
it would derend, of course, upon the extent of zb-
sorbability of l-zd through the skin., If there
ie an ubr'“lan on thn giin there is & wrn't cnunce
of the abgorption of lesd, there ig a graster

F the skin ig

huvco of the lesd polsoning, but 1f
healthy there is probably %LtL]n chance for lesd
to e sbsorbed from the skin,

¢ ¥hat results, Doctor, In cases whwere lead ls ab-
sorbed through the scalp?

A Tell, you get chronic lead polsoning which couses
lead lime on the gums, anenis, lezd colie, &
peneral condition of xul&i"@, a condition of general
mascular weakness, These are the charazcteristic
gymptoms of chronic lewd poisoning. ¥e do not have
to have all the symptoms to nmake & case of chronie
lead poisoning. Any one of then is sufficient to
make a diagnosis of chronic lead polsoning if there
is reasonuble evidence of lewad absorption and that
1s generally determined by an anclysig of the urine
that lead 1is present,

In the event such testimony is deemed by the Come-

mission to be dnsufficient to jJustify the position we

recommend for le=ad and sulfur hair dyesg, we exnress the

hope thoet the deeclsion will not rest on the poaint thet

sositive proof of actual instunces ol injury is needea,

for 4f this is in Tact reguired to maintain such a cas

(we interpret Hr, helley'“ memorandum of Novenber 5, 1942,
to suggest this) rmch of the possible protective value
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to the public Lealth of the Pederzl Trode Commalssion
ﬁct iz lost in othor more lmporitant but penerilly
imilar circumstances,
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