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Federal employee civil service protections outdated? The 
experts speak.
By Joe Davidson

President Trump speaks during a bill-signing event for the Department of Veterans Affairs Accountability and Whistleblower 
■■Protection Act of 2017 in the East Room of the White House on June 23. (Jabin Botsford/TWP)

The Department of Veterans Affairs Accountability and Whistleblower 
Protection Act is a game-changer for the federal workforce and a reason to 
worry about the future of due process for federal employees.

At the legislation’s recent White House signing ceremony, President Trump 
put the government’s workforce in general on notice when he said “outdated 
•laws kept the government from holding those who fail -wr veterans 
accountable.”

Trump is not alone when complaining about outdated civil service laws. 
While they might not agree with him, it’s notable that only 29 percent of feds 
think “steps are taken to deal with v poor performer wh > < ^nnot or will not 
•improve,” according to the 2016 Federal Employee Viewpoint Survey.

The new law is the latest move to fire feds faster by cutting their appeals 
process. It seriously damages civil service protections for VA employees, 
■■especially senior executives, and opens the door for similar measures to 
spread across the government. By eliminating the right of VA Senior 
Executive Service members to appeal adverse actions such as terminations, 
suspensions and demotions to an outside agency, the law eviscerated the 
long-standing principle of neutral review b ¡rd party.

The time to appeal adverse actions was c all department staffers. 
Managers now can base those actions on weaker evidence than was 
allowed previously. It’s important to note that fired employees are off the rolls 
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and not paid before appeals are.renew r~o.py f^e Merit Systems Protection 
Board (MSPB), an independent agency that hears claims from federal 
employees.

Significantly, the bill won overwhelming bipartisan support. It passed the 
House 368 to 55, with Democrats providing all but one of the dissenting 
votes.

But with I 7 Democrats approving the legislation, federal employee unions 
that stronc posed the measure must know they can’t always count on 
their blue congressional allies.

One way to speed the process is to boost the MSPB, which rules against 
employees about 84 percent of the time. The average case processing time 
for initial appeals jumped from 89 days in fiscal c 16 s * Friday m 'rMr< 
Thousands of furlough appeals caused the increase, and there was a drop to 
331 days in 2016. Yet, with layoffs planned under Trump’s proposed budget, 
appeals could rise again. Increasing MSPB staffing could speed the process.

As part of the Federal Insider’s ongoing look at efforts to undermine federal 
workplace protections, we sought the views of several experts, including 
those who might disagree with that characterization. We asked if civil service 
•protections are “outdated” and how the federal disciplinary process could 
Improve.

Here is some of what they had to say.

Teresa W. Gerton, the National Academy of Public Administration: “Civil 
service protections remain an absolutely essential bedrock for our 
professional public service workforce... With that premise, it is absolutely 
essential that we stop conflating the term ‘accountability’ in the public 
workforce with ‘the ability to fire.’ Instead, we should reclaim the idea that our 
leaders should be held responsible for achieving results and provide them a 
civil service system that allows them to get hiring, training, and retaining 
right.”
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Robert M. Tobias, Americai 'ersity: “The question is whether increasing 
the speed of reviewing decisions to discharge VA employees will increase 
■organizational performance? I think the answer is no.” Existing law is not “a 
barrier to promptly discharging poor performers.”

Dan G. Blair, former Office of Personnel Management acting director under 
■former president George W. Bush: “Firing and disciplining a federal 
•employee can be done ... ; current process is tilted in favor of the
employee ... Due process and fundamental fairness can be ... achieved by 
streamlining this process.”

Matt Biggs, International Federation of Professional and Technical 
Engineers: “The point is that managers already have the authority to 
discipline and ultimately fire employees, but in order to do so they actually 
need to use the many authorities they already have. The due process 
•protections are correctly there so good employees are not victims of unjust 
■retaliation.”

Randy L. Erwin, National Federation of Federal Employees: “Federal Civil 
Service protections are absolutely not outdated. In this political climate and 
with this Administration ... the apolitical federal workforce needs better 
protections so the work being done for the American people is not 
•compromised for personal or political gain.”

dez, Senior Executives Association: “While due process protections 
for civil servants are critical, leral manager should not need lawyers 
involved to effectuate minor discipline. More important than the 
accountability processes is organizational culture that supports and enables 
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managers holding all employees.accountable — both the positive and 
■■•negative sides of accountability.”

James Pfiffner, George Mason University: “My advice would be to shorten 
the time to appeal and ensure that agency and MSPB criteria were based on 
a ‘reasonable person’ standard. But this is premised on ensuring the MSPB 
is as nonpartisan as possible, which may be impossible, given the current 
state of polarization in Congress.”

Max Stier, Partnership for Public Service: “If the focus is on modernizing the 
way government hires and engages its employees, we will have fewer 
instances of needing to fire poor performers ... it is importai erstand 
that the government’s outdated personnel system is the real barrier to 
■greater accountability ... A core principle of the federal civil service rules is 
and should continue to be that we have a merit-based system in which 
politically motivated actions are treated as improper. The current disciplinary 
process is not necessary in all of its elements to support this principle.”

This is not the last word. Tell us what you think. Do civil service protections 
need updating, and if so, how? Send your thoughts to 

'ioe.davidson@washpost.com with “civil service protections” in the subject 
line.

Read more:

[New VA law sets stage for government-wide cut in civil- 
service proteci

[VA.story.has a lesson for unions: Don’t sleep on civil-servicereform]

[Nation needs due process for feds that Comey didn’t get]
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