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APPEARANCES:

STEPHEN R. BOLDEN, ESQ.,
WILLIAM W. SPALDING, ESQ.,
RICHARD C. FERRONI, ESQ.,
Attorneys for Plaintiffs

F. HASTINGS GRIFFIN, JR., ESQ.,
FRANK J. EISENHART, JR., ESQ..
Attorneys for Ciba-Geigy Corp.

EDWARD L. McCANDLESS, JR., ESQ.,
Attorney for Orkin

{The jury withdrew from the courtfoom at
11:18 a.m.)

MR. GRIFFIN: If four Honor please, at
thié time I move.to strike the testimony of two gentle-
men offered by the plaintiff as experts. One, Mr.
Todd, the other, Dr. Epstein. And, my basis for the
motions to strike are these: With respect to Dr.
Epstein, I incorporate what I argued before, that is
his testimony taken as a whole is not sufficient
under Pennsylvania.law anyhow.

I add this additional basic ground: It
made it perfectly clear on the basis of his testimony
that he is not giving indépendent judgment. He
simply says, I'm givin§ you my evaluation of the
literature. That is hearsay. It can be given oﬁ;y if
there is an exception to the hearsay rule, and there

is no exception to the hearsay rule on this literature.
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It has never been established by any witness, and I
was waiting until the end of all the testimony, that
any of the_studies to which he referred is authoritativL
in the field as a text} so it couldn't be independently]
introduced under the Rules of Evidence.

The rule that an expert may refer to
matters in his field has not been even fulfilled by
Dr. Epstein. ﬁeither he nor any other witness has
ever testified that these studies are the type that
he would -- that experts in that field would use. And,
even if it were, you wouldn't have the case where a
man had independent judgment and was basing an inde-
pendent judgment in part on some studies, which is --
that is the admissible exception. It is a case where
he is basing it only on the studies and; therefore, it
seems to me that the studies themselves must be
admissible by one standard or another. And, since
there is simply hearsay; there's no basis for an
opinion and, therefore, his opinion should be stricken.

Now, with respect to Mr. Todd, your Honor
allowed his testimony on accumulation in that building
on the theory that although he was basing it on hearsay

information; that was information and expert and

his field might take into account in reaching an opinioh.

It is perfectly clear now that that

BFGO05334
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underlying evidence may be -- and, in my view certainly
is =-- inaccurate.

To that extent, that also is hearsay. And
it is an expert basing his opinion strictly on hearsay
testimony without any indicia of real truthfulness in
that testimony. And, therefore, that also is an
opinion that is, basically, from an evidentiary stand-
point, a nothing opinion. He would have to have some
independent evidence to show the basis for his opinion
is accurate. And, for those two reasons I move to
strike those two itéms of evidence.

THE COURT: - Mr. Bolden.

' MR. BOLDEN: Your Honor, I believe that
Dr. Epste;n's testimony is based upon his own ;ndepen-
dent eval;étion of the literature and his own indepen-
dent evaluatioﬁ of the entire aggregate of the facts
in this case, the records that he had before him and
the information that had been supplied to him, in-
cluding the information from Df. Todd.

His opinion was based on a review of 13
studies involving eight different species of animals,
his conviction and his explained reasons that positive
studies are more significant than negative studies;
the insensitivity of animal studies when small samples

were being used to identify teratological effects,

' BFG05335
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which will presumably produce low ihcidents of mal-
formations.

Additionally, your Honor, he has testified
with conviction, and I quote from his testimony, that
"My opinion is that there's a substantial probability
that the exposure of Mrs. McConnell to the Diazinon was
a contributory factor or the cause of hexr" -- I think
this was not in the testimony -~ "birth defect."

With respect to the dangerous teratogenic
potentials Dr. Epstein concluded, "My conclusion is
that there's a substantial probability that Diazinon
is a teratogenic and represents a teratogenic hazard
to Qumans exposed to it.”

With respect to the question of standards}
he was pressed on that at length on cross-examination
and while his -- some of the testimony is not a model
of clarity, I would refer the Court to his testimony
on pages 92, if I might have just one moment, your
Honor.

(Pause.)

92, 76 and 77, where, on page 92 he was
asked the following question:

"I will go back to the exposure. On’' page

72 of your deposition did you not testify, 'If

she was not exposed at all, clearly my professiona

SOOLELOZ
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interest in the case would cease immed{ately.
The calculation which I offer was simply illustra
tive of the kind of ball park dose level, the
very high ball park dose level which she could
have gotten.

"Answer: Correct, sir."

And then his testimony on page 76 and 77

as follows, by Mr. Griffin:

"Quéstion: All right, sir. If you are
going to -- if you're going to prove a cause and
effect relationship, you're going to have to
satisfy yourself as a scientist that there is at
least -- was enough of an exposure to this
substancé to have caused a teratogenic effect.

"Answer: cOrrect; sir.

"Question: And, that means that you have
to know or ‘at least have a reasonable scienﬁific
basis for knowing what level of exposure is
necessary in order to create such an effect.

"Answer: The information which I per-
sonally would need would be the qualitative
evidence of exposure, the fact that she was
exposed. The quantitative aspects of the exposur
I did not consider myself competent to calculate,

and for this reason at a very early stage I

BFG05337
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I think that the matter clearly is one which is properl

submitted to the jury.

recommended that an industrial hygienist be
brought in to produce estimations of the likeiy
levels of exposure.

"I should point out also that when it comes
to the areas of teratogenesis and carcinogenesis,
there is a concensus in the informed independent
scientific community that there is no way of
setting safe levels or thresholds. So, any
exposure to ; teratogen is hazardous, can produce
birth defects, the greater the exposure and
the more prolonged the exposure the greater the
risk. Therefore, tﬁe two points are, one, I was
satisfied qualitatively about the exposure,
there was an expésure, but, B, I felt as indeed
you felt, sir, that it would be helpful to have
the opipion of a qualified éxpert in this area
on the leéels and persistence over and above
what I have read myself, and that was, I believe
-- that was the area I believe Mr. Todd had
discussed with you and yéur colleagues in the
court."

Your Honor, onlthe basis of that testimony

I would like to refer the Court to the
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case of Roberts vs. The UnitedVStates, which.I would
hana up to the Court. I have a memorandum on this.
The Roberts case is in the -- is in there.

(Document handed to the Court by Mr.
Bolden.) |

In Roberts, your Honor, this was a case
decided by the United States Third Circuit Court of
Appeals involving an inhalation of ethyglycol manu-
factured by the defendant. It was a situation involvin
a case of first impression where there was no known
prior cases of inhalation, where the only evidence that
had previously been gathered was evidence relating to
animal studies and reélating to consumption of the
ethyélycol rather than inhalation.

Succinctly, the facts are that the
plaintiff was employed as a mechanic by the All
American Engineering Coﬁpany on the premises of the
United States at Lakehurst, New Jersey from January to
December 1957.

As part of his duties he worked on
hydraulic air arresting gear which was being experimen-
tally tested for use by the United States Navy on air-
craft carriers. It goes on to point out how he wgs'
exposed to this ethylglycol.

On the points I think which are relevant

BFGO05339
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to the subject matter before the Court, the Third

Circuit commented as follows:

quote

. "Even if oral ingestion cases are the
only known causeS of harm; it is possible that
no person was ever exposed to ethylene glycol
in the same manner as plaintiff. Plaintiff's
and defendant's experts differed ﬁainly in the
quantity and the type of exposure_and the
effects from exposure. Their testimony and all
other evidence of causation were exclusively for
the jury."

On page 495 of the court's opinion I
from the following:

"From the first time it manufactured
ethylene glycol, commercial containers were
labeled with cautionary statements that it could
be harmful or fatal if swallowed, and that it
should not be stored in open or unlabeled
coptaineré. In view of this, the incomplete
data on safe quahtity which could be ingested
and the admission that inhalation is a means by
which the substance can be ingested, the jury
could have found forseeability. Defendant '
stresses this is the first indictment against

ethylene glycol under the circumstances and

BFG05340
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psychiatrist who treated the plaintiff and Dr. Brieger,

a specialist in internal preventative and occupational

1o

urges this as a bar to a finding of foresee-
ability. We disagree.
"In Martin vs. Bengue, supra,
the Supreme Court of New Jersey said, ‘The fact
that the produét may have been used by many peoplL
over a considerable period of time without prior
injury would not preclude the findings of fore-
seeability and.negligence.'" Citing. cases.
THE COURT: You are dealing with a
totally different subject. What was the proof there
that it was in fact harmful? That is our problem here.
The question whether there was any proof that this
is teratogenic.
MR. BOLDEN: Okay, your Honor. The proof

was as follows:

Dr. Laﬁ” a neurologist and neuro-

medicine and toxicology, testified without objection
to their qualifications. Each had an impressive back-
ground and substantial experience in dealing with

disorders caused by toxic substances.

THE COURT: What page are you reading fromp

MR. BOLDEN: Page 492, your Honor.

Each was familiar with the literature on

GTOLELDZ
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the toxic effects of ethylene glycol when orally
ingested. Dr. Brieger had performed experiments in
which rats were subjected to ethylene glycol mist.

On neither new causes other than ;hat of
oral ingestion in which ethylene glycol had neuro-
toxic effects,.both concluded that plaintiff's disorder
was a toxic disease of the nervous system caused by
exposure to ethylene glycol. This testimony was for
the jury. It Qas not destroyed because their only
experience or knowledge had been with cases of oral
ingestion;

Defendant poipts to the testimony of Dr.
Lam, that in all cases of neurotoxic effects from
ethylene glycol known to him there was kidney damage,
and he observed no kid;ey damage to the plaintiff.

This 'is not significant in view of the other testimony.

Dr. Lam testified that certain tests
made prior to his examination showed the plaintiff

had had some kidney injury but that by the time kidney

tests were administered by him the kidney had regeneratiec

that the kidney can withstand a considerable degree
of insult and recovery and that if the optic nerve is
atrophied it will not regenerate.

There was similar testimony by other

" experts. There was also testimony that there were

.BIR}05342
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known cases of death following ingestion of éthylene
glycol on which there had been no kidney damage.

Another of plaintiff's expert witnesses,
Dr. Bradley, an industrial hygienist and toxicologist,
testifiéd'ethylene glycol mist is toxic to human
beings. Defendant objeéted.to his competency to
testify on the toxicity of ethylene glycol and on its
effects on humans.

br. Bradley had extensive training and
experience in the field of toxicology. This included
training in chemistry, two years of scientifié work
in a medical school and many years experiehcé in workin
with chemical compounds. His entire career had been
devoted to toxicolog;.

‘He had viewed several hundred individuals
who had been exposed to various kinds of toxic com-
pounds. He was permited to testify because of his
training in chemié}ry and related fields and his
extensivelexperienEe in the field of toxicology. This
was proper.

None of these witnesses stated the reason
for the toxicity of ethylene glycol. Through their
training and experience which included training in
chemistry and related fields, they had personal |

knowledge of the facts supporting their conclusion.

BFGO05343
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13

It was not necessary to detail these facts, particéularl
since defendant admitted ethylene glycol was toxic;
but rather this was at the option of the cross

examiner.

Your Honor, I think that there has been

basis upon which he comes to his conclusion and the
articulation of it. |
I would also point out to the Court the
language of the Supreme Court in Hamil vs. Bashline,
which I believe is in the Smialek case versus Chrysler
Motors was extended to apply to a products liability
case.
In that case the court said:
"It is the plaintiff's burden to prove
that the harm suffered was due to the conduct
of the defendant. As in many other areas of the
law the burden must be sustained by a prepon-
derance of the evidence.
"whether in a particular case that
"standard has been met with respect to the
elements of causation.is normally a question of
fact for the jury. The qguestion is to be
removed from the jury's consideration only where

it is clear that reasonable minds could not

131;(}(155L14
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differ on the issue.

"In establishing a prima facie case, the
plaintiff need not exclude every possible
explanation of the accident. It is enough that
reasonable minds are able to conc;ude that the
preponderance of the evidence shows that
defendant's conduct to have been a substantial
cause of the harm to plaintiff." "A substantial
cause."

”Thus; once a plaintiff has established
the facts from which a jury could reasonably}
conclude tﬁat the deféndant's actions were a
substantial factor in bringing about the harnm,
the fact that some other cause concurs with the
negligence of the defendant in producing an
injury.does:not relieve the defendant from
liability unless he can show that such other
cause would have produced the injury independentl
of his negligence."

. c» _
Further on in the opinion the court says

‘"Once a plaintiff has introduced evidence
that the defendant's negligent act or omission
increased the risk of harm to a person in

plaintiff's position, and that the harm was in

BFGO05345
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fact sustained, it becomes a question for the
jury as to whether or not that increased risk
was a substantial factor in producing the harm."
I believe there has been that degree of
testimony in this case, yoﬁr Honor.
THE COURT: Anything else?

MR. BOLDEN: No, your Honor.

MR. McCANDLESS: Your Honor, I would also

like to add very briefly to the arguments along the

lines that have been made. I have =--

MR. GRIFFIN: Just so we don't get out of

order. All I move to do is to strike two items of

testimony. I have not yet made my motion. Mr. Bolden

went a lot farther than that.

THE COURT: I am assuming there will be

other motions.

I deny your motion to strike the testimony

with extreme reservations on my part that I am
making error and I am so stating on the record. But,
I deny your motions to strike the testimony.

MR. GRIFFIN: Then, sir, I move for a
directed verdict under Rule 50 on what is left --

THE COURT: Just a moment. Let's see if
Mr. McCandless has something which might be regaraed

as preliminary to the ultimate motions.

BFG05346
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Do you have --

MR. McCANDLESS: Yes, your Honor.

THE.COURT: All right.

MR. McCANDLESS: Because I have prepared
a motion for directed verdict which includes =--

THE COURT: Just =--

MR. McCANDLESS: =~- a motion to strike,
I will withhold handing that up now.

I will join in Mr. Griffin's motion on
Mr., Todd with elaboration.

As to Dr. Epstein, I would join with Mr.
Griffin and add one or two points that I think ought
to be considered and raised.

I think within the context of the
qualifications of Dr. EpStein; he was qualified to be
a reader of literature and analyzer of risk. He
specifically, and I think the Court withheld him from
doing so, was not‘qualified to analyze a cause and
effect relationship. So, I think as to those areas,
and specifically the cause and effect relationship to
this particular cleft, Dr. Epstein must be regarded as
outside of his field and not qualified, and that
testimony be stficken for .that reason.

Additionally, I think if we take the

sum total of what Dr. Epstein has said to the jury,

BFG05347
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there's nothing in this case with which the jury
can with any certainty choose a particular witness
and believe something and be able to conclude that
in fact what the plaintiff offers on causation did
indeed happen.

We have two areas of speculation here,
and the doctor is quite clear that -- and, he corrected
me on cross—examination. I recall asking him,-are you
saying it is teratogenic, and he éays, please don't
misquote me, I object to these legal tricks. What
I am saYing; there is some kind of probability or
possibility that it could be. So, we start with the
first possibility or probability, and that is that it
can do this thing at all; and that leaves that margin
of error where the jury has ﬁo, by no real yardstick,
figure out where it hits.

Théh we take that and we compound it with
the area of speculation that the doctor leaves us with
when he says, and it is probably some cause down here
in Kristine McConnell. So, we have to areas of
speculation, two holes through which we can slip, and
the jury has to essentially speculate.

I add to that that I think we have
established throughout the testimony, and essentially

from Dr. Epstein's own words; that really there is no

BFG05348
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séientific acCeptability for the proposition that he
wants to give to the jury, and that is, that Diazinon
can be teratogenic in man. He is only a reader of
literature and hg had no literature whatsocever from
which he could do that. He acknowledged that7£here is
no necessary obligation, it is juét a personal opinion

on his part.

Now, certainly the court is an appropriate

forum to advance accepted scientific theories. But,
when we get into the odd-ball theory, the unique
theory; I don't think the jury should be permitted to
consider such a thing if there is an admis#ion that
as to a man who reads literéture'he has no basis to
draw that canclusion. I‘think that has been brought
out throughout tﬁe testimony, that really it is not a
rat cése, it is ébchild case, it is a - human case; he
has nothing to ﬁake that quantitative step, the
gualitative step; beyond what he knows in rats. And,
when we:tested him I think we see the entire scheme.
of things here. He admitted that in other species
hebjust couldn't say a thing because there's no study
on that specific species. When asked about man, he
again said, well, there is no study on thisf I just
don't know it. ‘

He said, what I don't know I can't talk

»

BFG05349
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just a right or wrong proposition for them. .They can
hit or miss and the doctor, Dr. Epstein, did absolutely
nothing to aid them in avoiding that possible error
where he gave them no guidance with the terms
possibility and probability or suspicion. Thank you,
your Honor.

THE COURT: With the same reservations,
I will make the same ruling. And, I say with the
reservations. All I'm dealing with at this point is
the guestion in my mind whether there is that minimal
degree of reliability to these two expert witnesses'
testimony that could serve as a basis for the jury's
conclusion, for any reasonable minds to come to a
conclusion.

In my own‘view there is not that minimai
amount, but what I am in doubt about is whether those
who would review my judgment in that regard might
have a difference with'me and; therefore; conclude
that reasonable minds could accept this kind of testi-
mony as a sufficient basis for expert opinion.

I repeat: In my view, it is not, but I
am not certain that that view would be shared by the
judges on the Appellate Court, and for that reason I
deny the motion to strike. |

Now, we will consider the other motions.

BFG05351
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MR. GRIFFIN: Sir, I move for a directed
verdict under Rule 50, incorporating the arguments I
have made heretofore and not wanting to repeat them,
agﬁ adding the following:

There is no proof in this case of either
negligence on the part of Ciba-Geigy, or proof of a
defective product. There is no proof whatsoever that
the Diazinon that Ciba-Geigy supplied to Dettlebach
and was in turn supplied to Orkin, was in any way
defective. |

Théfe is --

THE COURT: Yes, would you address that
point because I -- we have two different claims here,
of course: The negligénce claim and the 402A claim.
And, as I understand'}mzarenn versus Black, I have to
make a threshold determination whether there is a
defective product.

MR. GRIFFIN: That is I believe the law,
your Honor.

THE COURT: All right. But, address
yourselves to it, and I want Mr. Bolden to direct himsel
to it because I do have an obligation, as I understand
it under Pennsylvania law, in order to eliminate from

the jury's consideration the question of unreasonably

BFG()5352
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me how I go about that with the standards or lack of
standards that have been laid down by the Pennsylvania
Supreme Court.

Mﬁ. GRIFFIN: Well, you start, your
Honor, with, where is the proof in this case that
there is unreasonable danger. ‘

Now, unfeasonable danger means that there
is a danger known or reasonably known to someﬁody as
of the time they did a certain act. As 6f the time
that -- if we are talking a negligence case -- as of
the time that Ciba-Geigy sold its product --

THE COURT: Well, wait a minute. If we
are talking Azzar€éllo, we are talking 402A.

MR. GRIFFIN: All right, sir.

THE COURT: Which does not relate to what
knowledge anyone had. We are dealing now with a
weighing, p;rhaps, that,has-to be done in determining
whether a product with certain benefits and some
possible or potential dangers can be characterized
or labeled as unreasonably dangerous. I guess to that
extent the Pennsylvania Supreme Court has left it to
the judge to do that weighing and leave out of the
jury's consideration any possible contamination by
the thoughts of negligence. So, let's --

MR. GRIFFIN: We're talking strict

BFGO05353
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23
liability.

THE COURT: Yes.

MR. GRIFFIN: As far as the product is
concernéd, has there in fact been shown by the evidence
evidence which shows that this product is dangerous
at all, and if there is any element of danger to ié,
whether your Honor, in your best judgment,‘thinks that
is an unreasonable danger.

It will be true of any product that is
put out. Everytime I step into my automobile I increas
the risk that somebody is going to be injured.

THE COURT: All right. Let me ask one
other guestion, because you might aé well‘address your
arguments as the others will have to.

In making that determination do I block
out everything that has been presented by way of
defense and take only that which has been presented by
the plaintiff and make the determination at that point

that assuming there was nothing else in the case, would

all the evidence in the case; i.e., do I make some
kind of factual determination at the outset.

MR. GRIFFIN: Well, your Honor, I think
the cases don't answer that qﬁestion with clarity.

And, for the purposes of argument here I will Jjust -~
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I will dispose of all the evidence in the case which
I think-‘basically should be considered by the judge
if in determining this gquestion he really has to
determine in his own best judghent, knowing soqiety

as he knows it and seeing this product; based on the

sonably dangerous product. That is a preliminary
questidn that ha to be made.

If, however, I eliminated all the evidence
and said, let's just take the plaintiff's evidence and
see whether it is an‘uﬁreasonable product, leaving the
judge with the problem of deciding whether there's
enough evidence here to convince him that it is a
dangerous product and; therefore; can be submitted on
a strict liability theory. You're right éack to where
we started, because the very misgivings that you have
about this testimony in this case has to lead you to
the conclusion that there isn't any evidence of a
dangerous product.

You have to take into account what the
plaihtiff;s witnesses have said and you have to take
into account the basis for their opinions, and if as
a judge and a man skilled in the law you say that
that opinion, that evidence is really not sufficient

to support an opinion like that; or if you say that
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Opinion, as far as the law is concerned} doesn't
really come up to the gquantity that the law requires,
and I, therefore, have grave misgivings about this
proof, how éan you make a determination that the
product is defective? And, that is a préliminary
gquestion that must be resolvéd, your Honor; The
system doesn't allow that to be submitted to the jury.

THE COURT: All right. Now go on to the
negligence aspect; because that is a totally different
guestion,

MR. GRIFFIN: Well, sir, the =-- I just
think there. is no evidence of negligence anywhere aloﬁg
the line. We don't even have evidence of a defect
to start off with to see -~

THE COURT: Well; I will make‘an argument
for Mr., Bolden. I am going to anticipate. You had
NIOSH, you had this other literature that showed that
there was some possible danéer at some levels;_shouldn'
you have done sdmeﬁhingvor said something. Query,
is any gquestion for the jury. Does that provide a
sufficient basis for a question for the ju?y.

MR. GRIFFIN: No sir. I don't think it
provides a sufficient basis because; again, by defini-
tion, it is not a question of whether there may be a

danger or whether there is a possible danger, or
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whether somebody even said there was a dange;. The
said always goes only to notice. That is all it goes
to. And, if there is proof of an underlying dangér,
then there is some significance to what somebody said
about it because then you have notice for a negiigence
case and some reason that the defendant should have
acted on it. But, there still has -- you can't prove
the underlying dangef by the notice.

THE COURT: Well, but you have testimony,
do you not, of Dr. Epstein that certainly they should
have warned pregnant women not to get within 100 miles
of this stuff, just to -- I am exaggerating; of course.
He never mentioned.how far away. He just said they
should not be exposed at all.

MR. GRIFFIN: Well, sir, where is the
evidence that the indus;iy knew that, or ever brought
to the industry's attégtion?

| THE COURT: No, no. What he said was -~

what he said was, that in light of this literature,

. reasonable -- without using the term -~ that a

manufacturer should have concluded that --

MR. GRIFFIN: I now dgo back =- you are
simply bootstrapping by the literature, which is a
fundamental problem in the case. You can't do that.

You can't prove a negligence case by the introduction
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of hearsay documents that even aren't authoritative

in their field.

THE COURT: Well, for the moment, those

documents are in evidence. So, with all the reservati&n.

I have, nevertheless, for the consideration of this
motion we have to consider that evidence.

MR. GRIFFIN: I would simply say to your
Honor, where is the evidence of negligence. The argu-
ment is that we should have acted on a 1968 study.
All of this all boils down to is just one study. We
should have acted on that, even though it is all sub-
mitted to the regulatory agencies. The regulatory
agencies have passed on it all, all the teratologists
in the world, as far as we know} every one of then |
has passed on it and discarded it, and simply because
Dr. Epstein misreads it, that that somehow creates a
basis for a negligence claim. That is about all it
boils down to.

There has to be, in all these areas, your
Honor, there has to be a reasonable threshold, because
if you follow any argument that a lawyer makes, or the
law makes, you can always get to the reduction ad
absurdum where in theory you can see a structure pf it
but it is silly. And, the Court is the guardian of

that, and it always has to be. If it is not, if it is
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-- if all you have to do as a lawyer is to eépound
words until you can get a formula that makes it sound
as if there might be something, and you submit that to
the jury, then all cases go to the jury.

I have on further thought, your Honor,
in a case of this sort.

It is really important because, you take
a witness like Dr. Epstein who is currently advertising
through the legal profession his services as a te&cher
of how to be an expert witness. He sends out these
brochures and sets.up a course on expert witnessing --

THE COURT: ©No, no. That is not before
me. )

MR. GRIFFIN:V I know it is not before you
but I am saying, éhings like that do occur =--

THE COURT: I will not consider that. Now,
confine yourself to the record.

My only interest in Dr. Epstein is that
which was presented from the witness stand, and I
don't know anything about these other matters and I
don't want to know.

MR. GRIFFIN: Every time, every time that
a court, be it because of expediency or because the
fact you spend a good deal of time on a casg, and they

say, well, this preliminary question, there might be

BFG05359
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L]
something to it, every time that is done, if there

.might be something to it, it is just like the proof

in this case. The fact of the matter is, for the
system tkoork properly a judgment has to be made
that there is something to it.

THE COURT: Okay.

Now, this relates to cause and effect for
Kristine's injuries, and now address yourself -- I
suppose your motion goes also ﬁo the claim of emotional
distress, et cetera.

MR. GRIFFIN: Well, I have one further
just short argument to call to your Honor's attention.

As far as proof of any underlying claim,
be it defect or be it negligence, the plaintiffs are
bootstrapéing, they're trying to argue from cause and
effect cases and say that there might be something
in these cases, and if your Honor extends the law in
the Hamil and Bashline area on causation, then they
have goﬁ their case proved. Bﬁt, they don't. That
is only a causation element. You can't use the
causation line of reasoning to prove the underlying
cause of action.

The underlying cause of action has to be
proved and proved independently. The ﬁamil-Bashlinev

argument that they are making, your Honor, assumes --
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every one of those cases assumes there has been proof
of either the underlying negligence or the underlying
defective product.

THE COURT: There's no question. It
starts with the proposition that when it haS‘béen
shown that™there is the -- that it is a contributing
——— )
factor, that's -- I accept that. I understand that.

Our problem here is whether there's any
proof of its being -- being a contributing factor. I
understand that.

MR. GRIFFIN: I already, sir, addressed
in the motion for directed verdict at the end of the
plaintiff's case, the emotional distress problems.

THE COURT: This is the time to repeat it.

I want everfthing summarized in light of the total

MR. GRIFFIN: All right, sir. Whatever
may be said about spraying and emotional distress,
does'not apply; it seems me} to Ciba-Geigy in this
case. Just stripping all the other arguments aside.

The only thing that the proof shows was
used of Ciba-Geigy's on the 26th of March was Diazinon
dust; and there is not one word of evidence in thg
case that that dust had anything to do with the

situation in the building. There's no one word of
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. evidence in the case that one speck 0of that dust ever

got into the atmosphere anywhere. So that as far as
the 26th is concerned, we are uninvolved. ‘

The only other day that they point to is
the 7th. Now, as far as theA7th is concerned, one
thing is absolutely sure is'that Diane McConnell
didn't witness any spraying that day, and that to the
extent that spraying plays into this so-called
emotional problem, Ciba-Geigy's product had nothing
to do with it.

So, the underiying emotional problem
case seems to me to just disappear as far as we are
concerned. |

If there is any thread to it at all,
if your Honor sees it, then I would go back to the
basic argument on the law that we submitted to your

Honor, I submitted a short brief on it, that the

.plaintiff's attempt here is to simply stretch the

law as far as it goes. And, there is no basis for
claim of‘emotional distress on this record.

THE CQURT: Thank you. |

Mr. Bolden, I will ask you to respond
to Ciba-Geigy's argument first and then we will take
Mr. McCandless.

MR. BOLDEN: Your Honor, on the issue of

BFG05362
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negligence, I believe there is evidence from.which the
jury can find not 6n1y notice, that is the 1978 NIOSH
report, not 1968, but a failure to act upon that
notice with knowledge of that notice ét a time when
action could have been taken to prevent the spfaying
in the presence of women-of childbearing age.

THE COURT: What about 402A7?

MR. BOLDEN: On 402A, your Honor, of course

the gquestion of what the Court has to consider or how
it is to go about considering, has not been made totall
clear for me from the decisions of the Court.

I would not read the Azzarello case, or
the Berkebile case as requiring, even requiring a
risk versus benefit analysis in a failure to warn )
situation.

THE COURT: Your problem is this: You

see, we used to use the nice homely illustrations that

before the Pennsylyania Supreme Court eliminated un-
reasonab1§ dangerous, it made a nice easy for us to
illustrate to the jury how they are to come to the

conclusion of whether a product is unreasonably Aanger-
ous or not. By looking at the things that were ;round

them every day, a television set with all the possible

dangers that are inherent in a television set, or
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electrical equipment, or an automobile with ;he
potential to do .all the harm that it can if it is not
used in the way it is intended, et cetera.

Then the Supreme Court said, oh, that is
a terrible thing to do, to have the jury consider
negligence concepts énd use the words "unreasonably
dangerous." So you;.Mr. Trial Judge, make the deter-
mination, and once you do, that says to the jury, yves,

you may consider whether this product is defective.

Now} somebody has to make the determinatiom

whether this kitchen knife is a defective product for
the purpose for which we are talking about in a
particular case. Don't I have at least that obligation

in this case? '
MR. BOLDEN: I believe so, your Honor. Of
course a defective product includes a product for which
adequate warnings have not been provided.

THE COURT: I understand that. And, if

the evidence were such that you could show that it had

could be present from a single -- and, I don't know
whether he used molecule or milligram or what --

MR. BOLDEN: Molecule.

THE COURT: -- that the presence of some-

thing, some trace or some quantity which he refused

£0LELOZ
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to specify, of Diazinon in the air, then pre%umably
it is defective simply from being in the .atmosphere,
and I think we could all agree that that would be
a most unreasonable, if I am permitted to use that
term, interpretation of this product.

Quite apparently it has been used for some|
number of years in the presence of human beings with
no untoward effect except for what appears to be an
-- what may be an untoward effect in this case.

MR. BOLDEN: The problem with that is,
once we have to start analyzing it in terms of past
history and in terms of whether or not thefe has been
other known cases, we get back to this probleh éf
whether or not there is an epidemiologic study which
confirms the teratogenic effect. And, I believe as a
matter of policy the whole toxic tort issue is on the
threshold of where is it going to go, and once we go
to that level it will be virtﬁally impossible to prove
a toxic tort case. And, I believe that is what Hamil
vs. Bashline type of reasoning was designed to deal
with.

THE COURT: No, I don't think so.

Well, Mr. Bolden, the one thing that has
been working in your favor is that I have investea, you

have invested, we all have invested, a number of days
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in trying this case. And, I was tempted to ;ubmit
all of these issues to the jury. But, on the matter
of defectiveness, I éannot, with any degree of <:::::::
intellectual honesty, say that there is sufficient
evidence in this case that this product is defective
to éermit it to go to the jury.

I am evéluating, yes. I think I am
obligated to. I am évaluéting Dr. Todd's testimony and
Dr. Epstein's testimony, and it had a degree of weaknes
even at the end of the piaiﬁtiff's case, that made it
terribly suspect.. But then with the balance of the

testimony came in, it simply eliminated in my mind to

the extent that I have any obligation here on defective-

ness, as to the ~- whether a jury should speculate
that this is a defective product, and in conscience
I cannot submit it to the jury.

| So, the 402A claim I grant Ciba-Geigy's
motion for directed verdict.

On the negligence-claim, you are pointing
out to the only evidence that there is, which is the
one or two statements in the literature, and in
particular the NIOSH, that it may be~~ may have some
degree of danger. But, I think that all ofithe
evidence that has been submitted, inecluding Dr. Farrow,

would indicate that this was out of someone's excessive
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caution, and we don't even know who the authors of that
were, the statement was or were. And certainly the
evidence has convinced me that the studies that were
supposedly the basis for that statement simply would
not support a manufaéturer with its own studies and
its own interpretations that what they did was
unreasonable under the circumstances in the minds of
any reasonable berson. And I think that this jury
would probably -- well, I won't say probably, would
;lmost certainly come to that same conclusion because
I don't think reasonable minds could differ on this.

And aqain; I have to worry about whether
I may have to go through eight more days of trial
because those above me may disagree and say, oh, there
was enough here for a jury to deal with.

But, I think I would rather take the
chancg that I have to retry the case than to live with
the intellectual dishonesty that I would feel if I
were to say there was enough évidence here of negligence
to submit to a jury.

I grant Ciba-Geigy's motion in its
entirety, because without this cause and effect, and
without any evidence of spraying on March 26th, which
is the only incident to which Mrs. McConnell can

attribute her emotional distress, I cannot allow any
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part of the claim to remain against Ciba-Geigy.

You can understand the natural sympathies

that the Court has in a case like this, but in the

final analysis} and at the bottom line we do have

an obligation to all litigants, putting aside sympathy
and personal feelings, to come up with what we consider]

the intellectually honest answers, and that I think is

the one in this case.
Mr. McCandless.
MR. McCANDLESS: Your Honor, would I

assume correctly; yoﬁr Honor would grant the same

motions on the samé'bases to Orkin on a 402A claim and

a negligence claim reiating to causation?

THE COURT: Well; you will have to spell
out to me in your argument to what extent what I have
ruled with respect to Ciba-Geigy neéessarily applies
to you. There may be that complete similarity, but
I want you to spell it out on the record so there is
no question in anybody's mind.

MR. McCANDLESS: Very well, your Honor.

Initially I would like to hand up a

" written motion for directed verdict which does have

a memorandum of law attached.

{Document handed to the Court and counsel

for Ciba-Geigy and for plaintiffs.)
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Your Honor, of course on any pr&ducts
liability claim we are talking about, at least for the
cause of the cleft pallet and cleft lip, the same
product. There is no allegation, no proof that any
product other than Diazinon was the cause of this
cleft lip and cleft pallet.

How did the exposure come about? Well,
it came about by Orkin. But, nonetheless, the question
is, did Diazinon do it.

To ﬁhft extent, the motion that I make
on behalf of Orkin for directed verdict is the same
motion that Ciba-Geigy has made, and that is, that therp
has been no proof that Diazinon has caused this
particular cleft pallet.

Next, I £find that as to any theéry of
negligence against Orkin, there may be a couple of
them. One does directly overlap with Ciba-Geigy's
motion, and that is, is there any negligence as it

applies to that particular product in its use as

question of, is there any proof that it can cause the
type of defect claimed here. I think to that extent,
the extent that any negligence would attach to Orkin,
or be alleged against Orkin in the use of that

particular product for a defect or problem caused by

8Z0LELOZ
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that product, the same lack of testimony, lack of
evidence obtains; and I would move and say that is the
same similar argument.

Also, we have potentially an argument
against Orkin, that Orkin was in some way wrong in
what it did; independent of the product it used, there
was éomething wrong about its procedures. There has
been absolutely no evidence in this case that says
Orkin did anything that was inconsistent with appro-
priate standards. I don't think there is any evidence
in this case from which such an inference could be
drawn. There is no evidence in the case of the plain-
tiff, although it may have been asked if an individual
were licensed, or one or two other things; no expert
testimdny, no regulatory evidence came in here to say
it was -- that was a basis of any wrongdoing on the
part of Orkin.

So, we see that there is no independent
negligence on the part of orkin independent of a
-potential claim that the use of Diazinon was wrong.

All the evidence suggests is that Orkin

-- and, it is all on the defense case, I would suggest

-~ that Orkin acted in accordance with the appropriate

standards and there has been nothing from which the

jury can judge this any other way.
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1 Then we come to the incident of March
4 2 26th. That has a couple of very peculiar aspects'to
3 it. March 26th caused no physical injury to Diane
4 McConnell;
5 ‘There has been no testimony that anything
] Orkin did was the medical cause of the sickness those
7 other peoplé encountered. If they in fact did, and
8 it’was all essentially hearsay evidence, no one came
9 in here and said, I was sick and no doctor came in Hera
10 and said this sickness was caused by Orkin.
1" Granted, ip the time relationships one
12 did -- the servicing was followed by this incident.
13 However, certainly; as we have seen in this case,
14 science can differ and the jury does not know what the
15 illnesses were or may have been; the jury does not know
16 what the causes of those illnesses maf have been; we
; 17 don't know whether it was a mixture, a hysteria or
é 18 anything to do with pesticides. It was merely a
E 19 coincident event in which the entire world was spinning
g 20 and go on at the same time as very many other contem-
i 21 poraneous events, and we ought to have had some
: expert probf to show that incident in any way related
23 to pesticides. There being no proof of that, what E%
24 claim can be asserted? E%
25 First of all, for Diane McConnell, there jg
Q
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is no proof at all she was made ill that day:

1979 == '78 == '79, excuse me.

41

Certainly she didn't go to a doctor, didn't seek
medical treatment and left that day. There is no
suggestion that in any way disturbed her immediately
thereafter or until any time she had any emotional

or psychiatric distresses of any sort until the time
the baby was born, and then Dr. Toborowsky came in and
he says, well, he thinks it is a combination of things
with‘pesticide and with having a defective baby being
born.

But, the doctor couldn't tell you when in
the world this thing, this sickness he diagnosed, may
have begun, and part of his essential definition was,
what I found had to have begun within th?ee months of
something. But, he da£ed it -- at the earliest he
ever dated it was Séptember -- rather, August 1979
when the baby was born, or late July; he never related
it back to March. We have that failure of his own
testimony to relatg anything specifically to pesticideﬂ

in general, or to the specific incident of March 26,

Then there is the question of absent
injury, absent any physical injury can an independent
claim for mental or emotional distress be established

on this basis.
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I, at an earlier time, adopted the

Ciba-Geigy memorandum of law on that point. I would

merely reiterate that that continues to be my position,

that Pennsylvania law has not yet said, and I doubt
that it ever will, that for plaintiff's own peéuliar
reasons she may choose something and she may say it
upsets me, and then she may say that that's enéuqh to

give me a cause of action, although she is only upset

and not physically injured. 1I think the asbestos cases

have shown pretty clearly that where you are merely
exposed to something -- I'm not saying there was an
exposure here -- without physical injury you're not
entitled to make ?hat méntal distress claim.

At aﬁy rate, there is no case that says
independent of a tort can this mental distress be
claimed. There must be some actionable basis. Mental
distress is in this case only an element of damages
truly. It is not the actionable incident. What was

actionable about March 26th, what was actionable

_about anything Orkin has done at Amtrack.

There has been no evidence that Orkin
has ever done anything wrong. In fact, Mr. Steiger
who came up here and testified acting on behalf of
EPA and its associated state organization, said that

after his investigation there was no wrongdoing found.
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So, what does the jury have to -- for the Ma;ch 26th
-incident. What can the jury say Orkin did wrong?.

And, I put on experts =--

THE COURT: Well, there is evidence that
there was spraying that day and a number of people
became "ill".

MR. McCANDLESS: Right. But certainly,
-what is the legal 1link and the causal link to those
two events.

If people got sick after spraying occurred
is that in itself negligence? There has been no
evidence that something was done improperly‘that day.

Mr. Steiger himself acknowledged that I
had an incident here, people went to the hospital but
I did an investigation and there was no wrongdoing foun
nothing wrong. And, we don't.know that the sickness
was caused by the pesticide. No one has made that link
other than by time. And, I think that in this type of
case, we don't know what kind of sickness was involved,
we don't know truly what the symptoms were, we don't
—know who the people were, you certainly have wonder
can we relate this and can the jury speculate that
that event héd anything to do with the sickness that
day. There has been no evidence of that. It can't

be on Diane McConnell's part. We would have to wonder
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'is actionable because there is no physical injury, therL

about the other people. There has been no evidence
as to what happened to the other people truly.

And I think when your Honor ruled on the
objection raised to that type of evidence, you said,
well, it may have some limited purpose if we find out
that it was an event that led her to believe sometﬁing.
But that begs the question to whether there was an
independent legal action for aﬁything Orkin had done,
and I find there is just absolutely no evidence that
Orkin has done anything other than act in accordance
with the .guidelines of the regulatory agencies and
good pesticide control practices:; just no evidence
to suggest they have done otherwise.

Even in éhe March 26th incident, even
then nobody came in here and said, you guys did,it
wrong. There is something wrong here, you were negli-
gent. Nobody said that. The fact of the matter is,
no wrongdoing wés the only evidence that came out.

So really, I don't think -- nothing here

is no evidence that there was anything that could be
regarded as negligent, or other type of actionable
conduct on the part of Orkin.

And, the claims as they relate to the

Diazinon, or the cause of the cleft pallet and lip,
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are identical to those raised by Ciba-Geigy because it
does relate specifically to the product and the proof
directed to that particular product.

So, absent any suéficient evidence to
link that product, I don't see how Orkin can be found
to be liable on any count on this claim siﬁce there
is no injury demonstrated as a result of anything
Orkin had done.

For those reasons and the reasons I have
raised previously in my request that the testimony of
various experts be stricken, I would ask that the
Court award a directed verdict in favor of Orkin in
this case.

THE COURT: Mr. Bolden.

MR. BOLDEN: 1In light of the Court's
ruling as to Ciba-Geigy, the only issue that I think
I can appropriately address is the issue related to
the March 26 spraying.

As -to that issue, I think that Orkin
puts forth a very anamolous and very interesting
argument.

By analogy I would suppose that Orkin
would take the position that if they were to take
Diane McConnell and lock her up into a room with

Agent Orange for about three days and then let her out,
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and she were to say that she was distressed,.that she
might get cancer, their answer would be, well, there
is no proof of that. We just locked you in a room =--

THE COURT: No, no. I think a more
apt argument would be -- I mean, if you could say that
she was locked up in a room with Agent Orange and was
told that she was locked in a room with a Agent Orange
and was told that there had been many suspicions of
the affect that Agent Orange can have, and if she
then had a nervous breakdown or suffered some emotional
impact, then perhaps we might have more analogous ==

MR. BOLDEN: I think we have that in this
case, your Honor. I think what we have --

THE COURT: All right.

MR. BOLDEN: I think what we.have in this
case is precisely that.

THE COURT: All right. Then I think you
had better argue that ==

MR. BOLDEN: I think we have a situation

THE COURT: You will recall as part of
my hypothetical I said, if she was told at the time
all this happened. Because what we may have to @eal
with in this case is the temporal relationshié of

one event with another when the alleged onset of
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emotional distress came about, and in relatidn to
what -- you know, this is what you have to argue.

MR. BOLDEN: I understand, your Honor.
I understand.

What we have here is a situation in which
a jury, I believe, could find that Orkin in a negligent
and indeed reckless manner sprayed this in a manner
which could be --

THE COURT: Excuse me, what was the
evidence of the manner of --

MR. BOLDEN: The evidence was that they
were spraying it on the woman next to Mrs. McConnell,
on her coat, on her pocketbook if I'm not mistaken:
they sprayed it into the holes beneath the computer
terminals located no more than 12 inches away from
these people; that the man went around spraying it all
over the carpet, all over the -- over that particular
workman into the computer holes near these people. I
believe that when 46 people are carried out --

THE COURT: No, no, excuse me. And then
who testified that that was improper?

MR. BOLDEN: Your Honor, nobody testified
that that was imprecper as an expert. I think this is
the kind of conclusion that a jury can méke based on

their own common experience and their own common sense.
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You have almost a re ipsa loquiéur
situation here. You have these people being carried
out. You have the fact that the labeling, the labeling
says that they are not to get it into a situation where
people can inhale the pesticide, or get it onto people.
And, that is precisely what was happening in this
situation. The jury can infer that they inhaled it,
the jury can -- the direct testimony is, it got onto
somebody. Diane McConnell was there and Diane
McConnell was in the room and was exposed to it at that
time. She =-- although she was not herself specifically
sickened on that occasion by the pesticide, there is
clear evidence that she was emotionally upset by the
fact that the supervisor told her to get off the floor
because she was pregnant. Another person told her to
go get a blood test. Her refusal to take the blood
test is just evidence from which the jury can find that
she was emotionally concerned about the effect it Qould
have upon her baby.

The traumatic event that occurred there-
after was the birth of her baby and her sight of that
baby with the deformity that the baby had.

‘Now, I don't believe that there is any-
thing in either the Sinn case or the Neiderman case

which requires a physical impact.

BFG05379 E—

8Y0LELOZ



- rouM ¥4

P5X . ea0 Go., SAVONNE. W, 87088

10

11

12

13

14

18

16

17

18

19

21

24

25

49

What Judge Takiff, in the Hughe% case
indicated was that one must be able to show under
his interpretation of Pennsylvania law that there is
a physical injury. A physical injury can either be a
physical injury which proceeds the traumatic event that
produced the emoiional stress, or it can be a physical
injury which results from the emotional stress.

Now, in this particular case there is
clear testimony from which the jury can find that
Diane McConnell as a result of the emotional stress
that she had because of these incidents did have
physical symptoms.

The spastic colitis to which Dr. Knouse
testified and to which Toborowsky testified to as being
the psychomatic conditions which he found resulting
from the emotional stress.

I might also point out that the defendant'L
own witness, Dr. Jackson, pointed out that Mrs. Mc-
Connell's concerns and her fears were reasonable fears,
not from a scientific standpoint but from the stand-
point of a person in Mrs. McConnell's position
confronted with a situation in which she found herself.

It is true that in the Sinn case and.the
context in which the court was speakipg in Sinn, you

are dealing with the temporal relationship of experienci
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an emotional upset of watching a specific traumatic
event. That particular analogy obviously does not
exist in a toxic situation or a creeping disease
situation, the asbestos situation. But, nothing that
I read in Judge Takiff's opinion ruled out the right
to recover for the emotional distress if it can be
shown that the emotional distress and physical injury
resulting from that emotional distress related back to
the exposure. Here we have that same situation.

THE COURT: Well, but the only physical
injury that you are referring to is that which resulted
from the emotional distress; isn't that so?

MR. BOLDEN: That is correct, your Honor.

THE COURT: So, there was nothing that
preceded that. What you are saying is that all of the
symptoms that she encountered after having this
emotional concern, and we will accept Dr. Toborowsky's
testimony, that it certainly was not abnormal, it
was even normal for her to lock around for some
explanation. And then having done that, she became
_emotionally concerned and disturbed about what might
have caused the defect in her child.

Once she developed the emotional concern,
then certain physical consequences flowed. But, I

think that simply from reciting that we can show how
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éifferent that is from having a physical imp;ct
accompanied by emotional distress as compared to
physical consequences of emotional distress.

Now, the closest case to support your
position -- and, I don't remember the name of it =--
it is the one in which the Supreme Court by divided
vote let stand a ruling of a lower court that refused
to extent viability in the case of the father who
learned -- was the father who learned of the child's
death.

MR. BOLDEN: Yes.

THE COURT: Now, that would have been an

extension of the Sinn and Burd cases. It was not

accepted, but even there you could see that that is

a possibility for some little extension of the emotionall

distress accoﬁpanying a traumatic event to someone
within the close range of family relationship. But,
i think what we are talking about here is such an
extension of that that it would require the Pennsylvania
courts,vI think, to announce it before I could apply

it in a case here.

I do not consider the cases the Pennsylvanfi:

court has come up with up to this point as predictive
of liability for emotional distress which relates back

in time to some event which may or may not have been
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.accompanied with some physical distress.

In this case, from the March 26th incident
as I recall the testimony, there is absolutely no
evidence of any distress to Mrs. McConnell herself.
There was apparently some effect, even if we can
supply cause and effect to the spraying, to some
persons, someone in particular who was across the
aisle from her at the computers behind her, and that
she herself later went, I believe, to that same
station. But, nothing to indicate that she had any
phsyical effect whatsoever that day.

She did testify that she didn't have the
blood test because she didn't want to know, so there
was a suggestion there of some possible concern at that
moment, but, I still can't relate it to any physical
impact of any kind. I have to draw the distinction
even with the case in the Third Circuit which had to
do --

MR. BOLDEN: The Plummer case.

THE COURT: =~ Plummer case is right.
‘The tubercular bacilli which the evidence was
actually invaded the body of these people and then
gave rise to concerns. And, I can accept that, and
if we had had evidence of the invasion of the body

by a substance, even it turned out ultimately to be
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53
benign, but some invasion, we have no evidenée of any
of that.

And, again most reluctantly, I don't
believe there is evidence to show negligence in the
manner of spraying. There is a deficiency in cause
and effect between the spraying and the untoward
effects that even these other persons suffered, and I
have no idea what the nature of their “"illness" was.
It is just too much in the order of speculation to
allow a jury to conclude. And then finally in this
instance the time relationship of the emotional dis-
tress which apparently built up over a period of time
after the birth of the child, and apparently was
fed by various TV programs and so forth, all of which
were following the event of birth, which was a con-
siderable period of time after all of the events
chargeable to these defendants.

so, again, wifh a great deal of reluctancs,

but in the exercise of what I consider the intellectual

verdict, motion for directed verdict for Orkin
Exterminating Company.
MR. BOLDEN: Thank you.

THE COURT: I have not attempted to

cover exhaustively all of the reasons, and I will simplly
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leave it to counsel to, when and if this matter goes
up on appeal, to review all of the various elements
that were involved in this case.

I had particular concern, just to go back
and add what I can, I had particular concern over the
lack of evidence with relation to the effect of ~- the
most possible effect of Diazinon as a teratogenic
substance, because it seemed to rely almost completely
on Dr. Epstein's interpretation of the literature, and
by his interpretation we were left to conclude that
it did not really matter how much exposure there might
have been by Mrs. Mc¢Connell to Diazinon. And, the
evidence appeared to be, in the light most favorable
to the plaintiff, that on the critical date, December
7, 1978, at the very most Mrs. McConnell might have
entered the premises to get hervpaycheck, she might havg
been on the premises as much as one hour, most likely
in the area where the personnel office was, considered
in the light most favorable to the plaintiff, Mr. Todd
-- Dr. Todd's testimony would indicate that this sub-
stance was immediately generated throughout the entire
premises, and that it was probably at a concentration
level of .2, and I have fotgotten what the formula is,
but, .2, a concentration level which is so far below

the levels at which there was any effect on rats that
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I conclude, that there was any evidence of the defectiv

ness of this product.

There are many other things thét I could:
cover, but I think I had better just leave it at that
and leave it to counsel to expound in future pro-
ceedings.

I will have to call the jury back in, and
I feel an obligation to explain to the jury, even if
only briefly, what I have done and why.

If counsel have any objection, you had
better so state now. |

Bring the jury in.

(Whereupon the jury entered the courtroom

at 12:28 p.m.)
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