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II
INTRODUCTION

This matter was heard on Junse 1, 1972 and involves a

combinatien of Jjob classifications in the DOP Department. In
keeping with the usual Company policy, and as requested at the
hearing (Tr, 4), the Company indicated that 4t did not desire
to have the dscision and award published.

&, Suomilssion Question

The submission guostion 2s stated simply by the Arbitrator
is as follows:
. {W)hether or not thers was a contract
violation in the zctions taken by the
Company in ellminating a job in (the DOP
Depzriment ). ‘

Thisg brdefl submiszslon auestion howsver does not indicate

the trus nature of the situatlon., As will bz more fully doveloped

RSV0025503




below, the changes made in the classification structure were the
result of certain shifts in business and economic cenditions which
necessitated alterations in the existing operations as fo the
number and volume of products, and methods employed. These
modifications in the process resulted in a substantial decrease

in the d;ties and responsibilities in both the chief operator and
first operator classifications to a point where thelr non-productive
time increased narkedly. In a de artment where manufacturing costs
are very high; relative_to other Jompany locatlions, this large

addition in idle time became 2 se—zre handicap. The only solution

arrived at alfter much deliberation and planning was Lo change the

classification structure in the depaftment 50 as to make more
efficient use of the employes' tire. After a great deal of
discussicn-with the Unlon, the decision was made to eliminate both the
chief operator and first operator classifications apd to create a
newy classification, that of premium operator, combining the duties
of the ﬁiscontinued clasaifications. This new Job was upgraded
and retitled, "chisf operator" prior to implementation of the plan.
When viewed in the light of the clear languape of Article
V, Section 5, governing changes 1 classiflicatdions, 1t can readily
be seen that the collective agreensnt specifically sanctioned the
Comvany's course of action. It plainly provides tnav changes
in classifications may be mede during the 1life of the agreenent
in connection with “chanzes in existing operations’., It is the

1
Company's positicn that the alterations whiceh resulted in the
Yy
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modification of the c¢lassifications in question were indeed changes

in existing oparations as contemplated by Article V, Section 5.

IT.
FACTS AND ARGUJIENT

A, Industrv and Plant Deconomics

As can be seen from the testimony, the instant problem
had 1ts origin in the state of business conditions in the plas¥
ticizer industry. Manufacturers hzve been beset with generally
falling prices during thé last ten years accompanled by expanding
capaclty (Tr. 197, 198), which has been characterized as a position

-

"over capacity, eroding prices znd disappearing profits"., (Co.

L

o1
Ex. 7) Nor hasthe Everctt plant escaped the affects of the downward
trend, although capaclity at the plant has not increascd. On the
contrary, &as Company Exhibit 3 indicates, production has decreased
almost 50% since 1065, . This was due to the high
cost of manufacture at thislocation (Tr. 201), The process at
Everatt dates bask to 13952 (Tr. 202), and many new plants have
been conastructed since that time employing greatly updated
technology (Tr. 201). ‘Monsanto Corpany bullt two new plants, at
Delaware River in 1955 and at Texaﬁ City 3n 1971, both having much
greater capnelty and much lower conrversion coasts (Tr. 201, 203),
Jith these nsw, high volume plants Iin production, many of the
Tormerly manufactured at Zverstt were tranaferred thare
T the much lowar ¢03Ts jnvolved, In 1970 there were

Tferzne products made at Zveratt, and in 1971 that number
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was reduced to nine., Three were lost to Texas Clty and two were
discontinued altogether. During the following year the plant lost
five more products; one was transferred to Texas City, another

to Delaware River and three others were phased out of production

(Tr. 112, 113). The significant zspect of this loss of products

1s the fact that the four remaining are low volume specialty products
(Tr. 205). This of course explains the recent drop in production

poundage sef out in Company Exhibic 3 (Tr. 208),

B, The Cuthacle from Tvo Lines to One

With the reduction in tha number of products, and triose
remaining,wbeing of low volume, tho prudent decision was made to
reduce the facllitles used from two lines to one. Prior to the
reduction, the department was operatlng with two lines, five days

per week, or 1C line-days per wee The curtaliment resulted

in one line baing used seven days. Thls was accomplished in

Dacenber 1971 (Tr. 208).

It was at this noint that the entire manning problem was
examined, ince the nuarber of shilts was reduced from 10 to seven,
and one of the two production lines was shut down, half of the '
people were no lonzer needed (Tr, 1&0; 209) and were transferred
toother work strictly in accordance with seniority (Tr. 145).

(Wnile the Union nade soms vagus allezation that seniority was not
followed 4in reddcing the force, no evidence was introduced to

suppert i1t and the Company's testirmony to the contrary was undenied.)
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C. The Combination of Classiflcations

It was at this point and in connection with this cutback
in facillities and employes in the department that the examination
of the duties of the chief and fir3t operator were undertaken,

It was noted that prior to the chenge the chief'!'s dutlies were in
the main, administrative in nature, Thus, vwe see that he "pretty
much ran the department duping the shift" (Tr. 107). He performed
such functions as ccmpleting the shift check list (U. Ex. 2), see-
ing to 1t that the shift was propersly manned, calling employes in
on overtime if nocéésaf5, together with the foreman writing mainte-
nance work orders (Tr. 109), assisting in trouble shooting, over-
seelng product change over and acting as liaison with superéision.
411 of these duties and more are listed on the chief's "General
OQutline of Instructions" (U; Ex. 15.

In additlon to these aduinistrative tasks, the chief
has always had some operating responsikilities in commection with
the fracticrating or T.E.A. still (Tr. 108) and this was his only
operating function prior to the realignment of classifications
(Tr. 120). Since the T.E.A. plasticlzer was one of those lost
to the departuent in 1971 (Tr. 140, 209) and the still was to be
dismantled, this operaling responcibllity would be lost to the
chlef’, Since all that would then remaln would be the administrative
responuipilities, and since the npmber of lines would he reduced
by hall, <hese duties would also ke substantially diminished (Tr.
140), There would only te half the number of people to lezd,

only one

J

reduct runndng at any given time, and all of the administra-

tive detics would be focused on oz linz rather than two simultancouslsy

e TR e e Tt e RSV0025507




& ¢

&8 to the first operator's job, a similar examination
was made, Pridr to January 1972 the first operator's sole
function was the hendling of the initial reaction step. Helwas
responsible for the introduction of the raw materials into the
reactor, performing certain operations to facilitate the reaction,
and he tested the material for completlon before transferring the
batch to the refining steps where the second operator took over.

By the nature of the process, the reactants must be "eooked" to a
certain end pcint which takes various amounts of time, depending
on the product., In addition, the testing 1s spaced to occur at
various intervals throughout the reactlon so that the degree, of
completion can adequately be determined, This results in con-
siderable idle time through the shift for the first operator

22, 1°3). A fanﬂom sample of the first_operafor's batcn

elected £o show the amount of idle time which existed for
t on the day chozen, {Co. Exs. 4, 4a) The summary chart
o. Ex. 5) indicated that the average ldle time available per
was about 4-~1/2 hours for ths product DCHP and 3 hours per
for the product DOA. Duriang these periods, the operator I
cake a breal, eat lunch, piek up laundry or leave the
other npurpose (Tr. 123). While 1t is true that
cnerating simaltincously, the operator may
task on the second vessel while he 15
However, the l1dle

& take this situation
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into account. The idle time figures thus presented are net figures,

and show the time during which the operator 1s actually idle.

Further, it should be'noted that the illustrations are truly
representative since they represent 50 per cent of the product
line.

The amoun:t of 1dle time availlable to the first operator
has not always been at so high a level, but has grown to these
proporticns over the years due to the introduction of many pieces
of labor ¢ ving eqguipnezns and improvemsnts in the process. These
were cutlined at TR, 117-20 and included the installation of a
bulk adipic_system which eliminated manual charging of the P?actors
from 50 pound bags. In addition, vacuum controllers were Installed
te automatically control air pressure, ellminating manual adjust-

ments and almost constant attention, Other examples clted were

the eliwmination of the carbon treatmea% atep and the permanganate
treatment étep. The reduction in the number of products ﬁas also
reduced the number of materials which the operators must handle
and be Tamiliar with and hence has contributed to the growth of
1dle time.

It was this growth and existence of idle time which
managerent examined, The conclusion was obvious, The amount of
idle tizme aveilable was not conduclve to efficiency. But more
important, 1t could be used productively for the performance of
adminiscrative tasks, Since the chiefl's responsibilities in this
ares had been cut substantially by the elimination of one pro-

daction lineg, +20 debermined that they would 1T neatly Into
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the idle time which the first operator had. What's more, the
chief's operating tasks were eliminated altogether when the use

of the TEA still was discontinued. If the twé‘jobs were combinzd,
the c¢hlels would again have operating responsibllities and more
than enough time for administration (Tr. 141, 209). _This was the
basis fér the change which was effected in January 1972.

One of tne Union's principle arguments has been that che
workload of the emﬁloyes involved has been increased substantially,
or that they do not have sufficient time to properly perform their
Jobs. Thus, the dirécﬁ testimony of Hewitt is primarily concerned
with this point (Tr. 34, 35, et sgq.). However, his answers on
cross examination, and the Company's cother evidence indicates quite

the contrary. The point has been clearly wmade that the workload

L

off the chiefs since the chaﬁge was not unreasonable. or burdensome.

What the Comgpany Gid-was Lo combing Lwo joLS wiih reduved content - -
in order to create one classification to occupy the time ¢f one -
man.

D. Contract Provisions

It 1is the Company's position that the action it ftook was
based on the clear language of Article V, Section 5. This providss
that classilfications may be chenged in connection with changes
in existing cperatlions, It 1s submnitted that the reduction in the
nunber of products Trom 14 to four, and the switeh to a one line
operetion 13 more than sufficient to satisfy the conditlon prccedcﬁt

as stated In th: clauce,
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This clause should not be read in isolation however,
Article XV, setting forth management rights, must also be consldered,
This artfcle when read together with Article V clearly permlts
the elimination of classifications, the creation of others and
the reassignment of duties, These declarations are positive,
and there 1s nothing in the Agreement to limit their appllcation,
It 1s well established in industrial relations that management
retains the right to direct and control the production of its
prodact and to'direct and control its working forces unless some or
all of these prerogaﬁives are given up by aéreement. Thils 18 true
even in the absence of a management rights clause, under the
residuval theory. See, Killingsworth "Management Rigbts Revisited',
Proceedings of the Twenty-Second Annual Meeting of the National
Academy of Arbitrators, BNA 1969. The contract in this case
specificali§m;;;g;;éé-Ehese rights to the company relating to

methods, schedules and means of manufacture, These are not mere
cheoretlcal concepts, and the company must be permitted to lmple-
nment these principles in some-practical Tashion or they become
mecaningless, It follows therefore that management may inltlate
changes 1n staffing so that changes in the product or proceéss

may be acconmnodated, See, the discussion by Arbitrator Whyte

in F7

Corn., B4 LA 807, 814, It is nov concelvable that manage-

witich wmay necessitate fewer employes and not have the pover to

egliminate or cowbine classificatlons to adjust to changes in exlstin

¢

opcraticns. In siiort, the powver to eliminate and combine Jobs
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is reasonable and necessarily implied from the power to control

the means of manufactura., FMC Corn., supra,

E, The Union's Contract References
‘ It would aovpear from an examination of the Union's

opening statement that 1t has placed great rellance on the fact
that the wage scale ig incorporated into the Agreement. Un-
forvunately, this is only apparent, since at no point at the hearing

Union ind > just " to which 1t refers

£he sifuation at nand. Further, ce;tain 1ibevties were
taken with no“nnclacﬁfa which are not at all Justiried by the
facts, Thus, we see continued reference to the wage scale (Schedule
A, page 53) as a "line of progression”, It is also claimed that
this "line or resst iz read into the contract through Article
XIT, Seculon 2, page 35. A simple reading of the referenced clauses

will snhow thaft no such incorporation is 1intended.

First of all, Article V, Section 1-A, entitled '"Wage
;"' 4n incorporating Schedule A into the Agreement refers to
a "list of job classifications and wage rates:. Nowhere
@ contract is noninated 28 a "line of progression”
Section 2, does incorporate something into
to as a "line of promotion", but this is
as "Scredule D", at page 78. Ve were
not piven thoe benefift vieuw’ng the ccheduls and aye therefore unable
to doctorning 1fs contonts. Tn vicwing the lanevace on page 78

there 18 some auestion as to whether or not such a document exists

) L
fe !

with rofevenre o the DOP Depariment gsinece it plainly indic

L] _
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that some lines of progression have not yet been drawn. It is the
Ccmpany's honest belief that there is no such schedule referring
to the DOP Department.

It must be assuned tnerefore that the Union is referring
to the classification and wage list in Schedule A, and that the
thrust of their argument is that since the ci.assificatlionc are
cherein set forth, the Coempany is comnittcd to thelr continuance

L

thronshont the term of tha Agraemenc, Other arbitrators have

époksn crn this issue, snd the overwhelming weight of authority
nolds shat the purpose of these schedules ls simply o éet ouﬁ
wage rates for the various classifications., In a situation similar

to that in questlon here, Arbitrator Green in 3ewanes Selica Co.,

47 LA 232, held that the primary purpose of such schadules was to
astablish wage rates which are differentiated on the basls of an
analyais of job classes, and not to determine or freeze these

claassifications. This too 1s the opinion of Arbitrztor Bloclk.

In Rbeen !Mig. Co., 46 LA 1027, involving the elimination of a job

when the incumbent guit, the Union also relied on & section of the
agreement which established wage rates, arguing that the clause

1 the worl of the unfilled

3 el b - 4
TLUENUS GO X ansis

spot. They ciained that this would dilute the agreed upon classi-

fication strastura, Blocek was uninpressed, holdil

Tocsiricaci
"

e davrin-e the
D osovedm,

R I b iy
5‘.\_\...,‘-.-'- PRI GNP

Lae wuvnes of @ classiricacion
. Gzt wo dnooaond 0 T uh based
npon a4 enance in operanions, as in
tado enne.
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The opinion went on to uphold the Company's acfion as
valid exercise of the management rights clause, citing Bernheim

Distilling Co., 28 LA 441, 443, Fletcher Enamel Co., 27 LA L66,

467, 468, and others, These cases hold that absent some phrase

guaranteéing the ccentinuation of classifications through the con-

tract term that the employver is free Lo act as long as 1t has

some reascnables basis for its modifications of jobs or job
~content,

This wss also the basis for the holding in American Cement

Corp., 48 LA 72, 76, where the arbitrator summarized the holdlngs
of others on this point, It was stated that economlic necessity
makes it imperative that wanagement have the freedom to adapt the
work lorce to changiﬁg_conditions in a competitive marketpiace,

and arbitrators have upheld management's right %o eliminate job
classifications when such changes were-made in good faith based
upon such things as changed operations, ”teéhnological improverents,

substantizllyv diminished production reguiremants, established

past practice, ete, (Emphasis suoplied)., Sse, also Great Lakes

Carbon Corp., 48 LA 7456, 750,

It is therzfore submitted that the jobs In questlion
were changed as a result of a change In operatlons as contemplated‘
by Article V, Scction 5, of the Agrecment and the above clted
'chan;es vere made solely on the basis of economic con-
and pursuant to the Company's rights under the Manage-

Article XV,

VLT T AN m e




F. Performance of Hourly Work by Salaried Personnel

The remaining question concerns the Union's unprecedented
attempt to cloud the issue in these proceedings by ralsing a matter
whilch was never discussed in the grievance procedure, There is
little question that where the grievance procedure has not been
exhausted 2z dispute 1s not subject to presentation before an
arbitrator, and similarly attempt to broaden tha scope of the

iavance for the first £ime in arbitration has been rejected.

Washinmson Motor Transport, 28 LA 6, 9; Bee Line. Inc., 20 LA 675, 678.

While not walving 1its right to object to this procedure, the Company
submitted to the arbitrator's ruling that introduction of evidence
on this subject would be permitted, but an objection was maintained
and preserved, Further, it should be borne in mind that the arbi-
tretor is confined to the lssue raiscd by the submission question,

and nv remedy may be fashioned cutside the scope of such question,

But assuwning, arguendo, that the .8sue was a proper subject for

this hearing, and that in permitting ifts introduction the arbitrator
shall consider it merely for 1tz evidonthry value as 1t bears upon
the issus raised in the submission question, the Union has totally
failed In its proef on the subject. What the evidence indicates

is thet in a few rarec, isvclated instances the witness observed
gsaleried personnel perlorning some minor worlt having little or

no significance, Thus, at TR, 54 1t was related that a second
operator parformed an isolated act in unlockinz a valve, In
another, a chiefl operator who was filling in as a clerk for a

short time (Tr. B2) rave an order tec pump a piece of machinery

-

(U. Zx. &) and one or Luo othor instances, where supervisors
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have keen observed performing tasks of an emergency nature.

It 1s submitted that this vague testimony indicates the
isclated nature of the acts complained of and does not show that
the chief's administrative duties were transferred to salaried
personnel. When cross questioned on this point by both the Company

and the arbitrator, the Union witness admitted in every instance

that he still verforms the same administrative duties as he did

befors the chsnce (Tr., 62-82, inelusive). Certainly, more than
de minimus supervisory participation in operating duties must be
shown to make out a case, and this was not accomplished.

G. Conclusion

-

Tt has been shown that the change in clasgsifications was
made because of the pregss of economic factors both within the plant
and the industry as a whole. It has also been indicated that manzge-
nrent had complefe authorlty in the cbntract‘for the action taken,
and that the Union's clalms éhat job elassifications are frozen
by the contract have no basis in fact, nor in the great weight of
arbiﬁral opinion. Finally, the Unlon's contention that work has
been transferred to the salaried workforce has been shown to be
completely without foundatlion, For these and the foregoing reasons,
the grievance ought to be dismissed,

Respectfully submitted,

AT T D h

Favevin . Liepman
Labor Attorney
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