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House of Representatives

NATIONAT, TRAGEDY OF
ASBESTOS DISEASE

HON, GEORGE MILLER

OF CALIFORNIA
IN THE HOUSE OF REPRESENTATIVES
Thursday, May 26, 1983

Mr. MILLER of Cglifornia. Mr.
Speaker, asbestos disease 1s a nationul
tragedy of stunning proportions, Over
21 milllon Amerlcans have been ex-
posed to significant amounts of asbes-
tos In occupations ranging f{rom con-
structlon to shipbuilding to auto-
mabile maintenance.
~In the San Francisco Bay arcs, &
portion of which I represent, perhaps
a quarter millon men and women
have been exposed to carcinogenic as.
bestos in shipyards since the end of
World War I1.

Hundreds of thousands of these men
and women, over the course of many
years, will develop disabling diseases
as a result of that exposure. As many
as 15 percent of heavlly exposed work-
ers will dle of asbestosis; muny more
will also die of cancer attributable to
occupationst] exposure to asbestos.

But few victims of occupsational dis-
eases will ever receive the workers’
eompernsation awards to which they
are entitled. The few who do will walt
far longer and recelve {ar less than oc.
cupational-injury victims. Less than 5
percent of their medical costs will be
pald by the compensation system. And
when they die, the survivors’ benefits
will be one-tenth those of an occupa-
tional injury victim.

The unworkability of the compensa-
tion system has led over 20,000 asbes-
tos workers to {lle Jawsuits agalnst 260
manufacturers and other third parties:
500 new suits ate belng [iled each
week, totally overwhelming the ability
of the courts to process the cases,
While there have been a few jarge
awards and scttlements, the delays are
long, and the average bcenefits, like
those under workers' compensation,
have been Inadequate.

The average return to a successful
plaintiff Is under $50,000—and one-
third of that amount goes to attor-
neys. The remalning $25.000 to $30.600
represenls the workers' lost wages,
pain and suffering. medical expenses.
and survisors’ benelits. The scttlement
rarely covers the costs accrued by the
disabled worker during the protracted
Hilgation period.

And when those meager benefits are
gone. the responsihle mdustry 1s free
from cbligatlon. and the bills are paid
by the taxpayer.

According to testimony before the
Subcommittee on Labor Standards.
the cost of providing public assistance
to occupaticnzlly diseased workers 1s
$3 billlon a year—an unwitting taxpay-
er subsidy of hazardous industries.

The payments of prompt compensa-
tion bencfits, as well as scttlements
and judgments In the lawsuits have
been f{urther f[rustrated within the
past year by the bankruptcy filings of
the Manville Corp, and two other as-
bestos manulacturers., These actions
not only delay the awarding of just
benelits to workers. but also Jeopard-
ize the financial stability of businesses
which are belng called upon to shoul.

der a disproportionate share of the
compensation burden.

The enactment of occupational dis.
ease compensation legisiation has been
an clusive goal for many years. Like
the events which spurred toxic waste
cleanup laws, however, we have failed
to act until tragedy has struck.

Today, I am Introducing legislalion
to respond to this sweeping national
crisis. This legislation will establish a
fair system for prowiding adequale
benefits on a timely basis to occupa.
tionally disabled Americans and their
survivors—at no expense to the iax-
payer of this country.

I am especially proud that the elght
cospunsors of this Important legisla-
tion Include every Democratic member
of my Labor Standards Subcommittee.

The Occupational Disease Compen-
sation Act replaces the 51 contradic-
tory, complex, and ineffenlive State
systems with a single administrative
mechanism for delivering benefits to
deserving disease victims,

‘This legislation builds on existing
administrative structures within the
Department of Labor. A special task
force would be created within that De-
partment to expedite the processing of
the enormous backlog of asbestos
claims, The asbestos task force would
be totally funded by responsible Indus-
trics, not by taxpayers.

The legislation provides disability
and medical benefits to disabled work-
ers, and death bencfits to surviving
spotses and family members. Compen-
eation under this bill is limited to
those with work-reiated deaths and
disabilities, and eligibility tests are
rigid to assure that only deserving ap-
plicants recelve benefits.

Fairness is the central principle em-
bodicd In this blll.

The entire financial burden of this
compensation program will be borne
by responsible employers and the In-
dustry. The bilf does not require the
expenditure of any public funds.

The funding mechanism employed
by the bill is an tnsurance pool based
upon the estimated liability of each
participant. The average recipfent
under thus plan would receive higher
compensation at & much faster rale
than the meager benefits reccived
under the current compensation and
tort liabiltty systems. As wilh other
workers® compensation laws,  this
system would be the exclitsive means
for workers to receive disability and
medtcal benefits, except in the case of
workers who have already sought
benefits under the existing State com-
pensation systems. Those workers
would be able to proceed with lawsuits
filed before Lhe date of enactment of
this new Jaw.

My bill contains an mmportant safe.
kuard agamst the unlikely [ailure of
the new compensation system. Work-
ers who file a claim under this bill
could also flle a habilty suit. but
action on that swit would be suspended
in order to give the compensation
system an appropriate opportunty to
process the claim. If the system fatls
to conclude & case within 18 months of
fihng, the injured worker will have the
right to proceed instead with a law-
suit. This compromise provision will
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encourage the system {0 W9 oo
tiously and fairly, while protecting
workers’ rights.

Last, this legislation recognizes that,
as terrible as the asbestos tragedy s,
there are many other ticking time
bombs in our Natlon's workplaces.
Other workers who develop occupa.
tional diseases should not have to
endure the long delays suffered by as.
bestos workers.

Therefore, my legislation establishes
& mechanism for extending the cover-
age of Lhls ncl to other diseases and
disabllities which result {rom occupa-
tional exposures, based upon expert
scientific and medical research,

This legislation has been developed
over the course of a year and a half,
with the cooperation and full partici-
pation of all partics to the asbestos
dispute. I want to offer my apprecla-
tion to everyone who assisted in that
process.

As we move forward wilh hearings, 1
expect to hear rccommendstions for
{mprovements in the legisiation. I wel-
come such advice. We must all recog-
nize that the opposition of any of the
mefor parties can doom this legisla-
tion. But it would also doom tens of
thousands of disabled workers, their
{familles and their survivors to impove
erishment, medical Inattention, and
even greater tragedies. No responsible
person or industry can permit that to
oceur.

‘This legislation is the very Thighest
priority of the Subcommittee on Labor
Clandards. 1 am totally committed to
vxpediting hearings, markup and pas.
sage in this Congress, and we will
begin on that process next month.

SECTION-3Y-SZCTION ANALYSIS
THE OCCUPATIONAL NISZARE COMPENIATION
ACT, GZORGE MILLER, D-CALIF., AUTHOR

Section 1, Section @ establishes the Litle of
the Act, and provides a Table of Contents.

Section 2, Scetion 2 contains the Congres-
slonal fIndings and purposes which detall
the riskh of harmful substances to workers,
the inad2nuacy of the current rompensation
and litigatlve processes, and the need for a
federal compensation program {oF OCCUPA.
tional disense vicums,

Section 3. Thes section definies the terms
whueh arc used in the Act.

Section 4. Section 4 cstablishes the appit-
cability of the Act to all employees and em-
ployers. and for all deaths or disabilities
which resi)t from work-relaled diseases
which are covered bv the Act.

Section 5. This section ectabhishes the
compensation provided the victims of occu-
pational disesscs for drath or total or par-
tnl disability. All medical Axpenses associat-
ed aith the diseases arc to be compensated.
In additlon. monelary benefitx which are
fair, rexsonable, and adequate {o the needs
of the victims =il be provided. Benefils for
total disabiiity w11l be 80 percent of the Na-
tlonal Construction Average Weekly Wage
for disabled wsorkers Rhose primary expo.
sure to the harmiul subsisnce was during
employment 1n e rapstruction dustry:
and for )l otlicr warkers, 89 prreent of the
Nationnl  Manafacturiic Average Weekly
Wage Monetary benefits {or partialiv dis-
abled workers will be based an their wage
loss due to the disabling condition. or on the
extent of the loss of their phivsical capacity
due lo the disabling condition Desth and
survivors’ benefits are {ixed st five years’
total disability beneflis

Section 6 This section eslablishes the crl-
teria for determination of the ellgtothity ol a
claimant for compensation. Claimants must
demonstrate that the desth or disadility of
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- the employee wag the result of a disease
which arose out of employment exposure to
a toxic substance, and that the employee
did not recelve workers' compensation bene.
{lta for the same death or disability under a
state workers' compensation law or the
Longshore Act, Because the Initial scope of
the bill is limited to asbestos cases, this sec.
tion also contalns medical presumptions es-
tablishing the cause and effect relationship
between certaln digerses and ¢xposure to ss.
bestos,

Sectfon 7. This section requires that
claims be flled with the local office of the

bor ~Department's Office of Workers®

pensation Programs within (wo years
afler the death or disability occurs and the
bclalmant knew of the work-relatedness.
% Clalms based on preenactment deaths or
disabllitics may be {lled within two years of
the effective date, if not otherwise compen-
sated under the state workers' compensa.
tion law or the Longshore Act. Simllar rules
apply with respect to clalms which may be
flled based on subsequent coverage of other
occupational diseanes under the Act.

Section 8. This section estabiishes the pro-
cedure for the adjudication of claims.
Claims are processed by the Office of Work-
ers’ Compensation Programs, which may
submlit medical questions of fact for blnding
determination by Impartial medical examin-
ers. The OWCP will Issue sn order awarding
or denying compensation, based on the evi
dence adduced during the clalms adjudica-
tive process, unlesa & hearing is requested.
in which case the administrative law judge
will issue an oplnion. which will form the
basts of the final agency determination.

Section 9. Sectlon 9 provides that any
party may petition for review of the agency
order by the Benefita Revlew Board of the
Department of Labor. within 30 days of
such orders. Subsequent appeals are to the
U.S. Circult Courts of Appeals,

Section 10. Section 10 establishes the rela-
tionship between the remedies under this
Act and other litigative processes. This Act
is to be the workers' exclusive remedy
agalnst the employer, union, and sgents and
Insurers of the employer or the unlon.
Those with pre-ensctment desths and dis-
abllities may flle for compensation under
this Act If they haven't already recelved
workers’ compensation beneflits, or have not
been dented those benefits on an adjudica.
tion on the merits. Thoese with post-enact.
ment claims must f{lle for compensation
under this Act. The {iling of a claim for

fon serves as an ic stay of

any law suit which the claimant may have ~

against a third party. Such stay remalins In
effect for 18 months (for all claims filed
within the first two years after enactment)
and for 12 months (for all claims flled after

final sgency determination Is made on the
compensation clafm within the 13 or 12
month period (as appropriate), the claimant
must accept that determination, and the
law sult i3 withdrawn. If the [ins) agency
determination is not made within the 18 or
12 month period (as appropriate), the claim-
ant may withdras the cumpensation ciaim
and proceed with the prosecution of the law
suit agninst the third party.

Section 11. Section 1) contains the mecha-
nism by which the cost of compensating vic-
tims, as well &3 the cost of operating the
compensation program. will be borne by re-
sponsible employers and Industry. There
will be no federal financial contributlon to
this program.

‘This section authorlzes the Secretary to
assist In the formation of & pool of Insurers
to underwrite llabllities under this Act. Re-
sponsible employers and manulacturers
may secure lability Insursnce through this
pool, or with the approval of the Secretary,
scll-insure thelr obligations.

‘The Secretary {s directed to develop a for-
mula for allocating the responsibility for
funding beneflts under the Act among re-
sponsible employers and manufacturers,
and to Insure through regulatory and en-
forcement authority provided. that employ-
ers and manufacturers meet thelr obligation
to provide sufficient insurance to meet the
need of the compensation program.

Section 12, This sectlon provides that
monetary beneflts shall be pald bl-weekly,
and shall commence promptly upon the
{lling of an uncontested clalm. or after the
{lnal determination of a clalm which has
been contested, A mechanism for adjudicat-
Ing questions arising out of the payment of
benefits is provided, as well as penalties for
the improper 1 of fon
payments.

Section 13. This section provides that the
responsible employers and manufacturers
will pay the representation fees of clalmants
who, because of challenges to their claims
Tor compensation. must secure legal or non-
legal assistance In processing thelr claims.

Section Id. Section 14 prohibits employer
discrimination against an individual who
has filed & compensation claim or other
legnal actlon, or who haa previously been ex-
posed (o a toxlc substance in the workplace,
and provides enforcement procedures.

Section 15. This section establishes a pro-
gram in the Department of Health and
Human Services for research into improving

the survelllance of workers exposed to toxic

improving medical-tr ‘of
such workers, and studying the development
of occupational disesses. This program Is Lo

the cost of the compensation program

Section 16, This section establishes the
procedure by which the coverage of this Act
may be expanded to Include ¢ifferent work.
ers who may be exposed to toxic substances
other than asbestos. The Natlonal Institute
for Occupational Safety and Health i
sonduct an ongulng review of medical re.
search, and the Secretary of HHS wil]
rcport annually on those studies which indi-
cate that the risk of occupational discase
among groups of workers excecd that which
would be expected in a simllar unexposed
population by at least 30 percent. In these
cases, the Secretary of HHS may recom-
mend that the Secretary of Labor, by
formal rulemaking. promulgate regulations
to expand the coverage of this Act to in-
clude such disesse or such groups of work-
ers. The Sccretary’s regulation to expand
coverage will include medically justifled pre-
sumptions iinking diseases with exposure to
toxlc substances, formulas {or apportioning
financial responsibility among employers
and manufacturers, and provisions for pro.
viding insurance coverage of those liabll-
itles. The Secretary's regulation s subject
to & two-House Congressional veto.

Section 17. This section requires that the
Office of Workers" Compensation Programs
establish a separate task force to handle
claims presented under this Act, and estab-
lish scparate procedures for the processing
and adjudication of those claims. It directs
the Beneflts Review Board to presetibe
rules of procedure for the discretionary
review of appeals taken from OWCP deter-
minations on claims,

Section 18, This section contsins the ad.
ministrative provisions for the Insurance
pool which will pay the benefits under the
Act, permils the designation of & manager
of the pool, and authorizes the pool or the
Secretary to enter into contracts for the ad.
ministration of the pool and the manage-
ment of Its respansibilities.

Section 19. This section provides the Sec-
retary with authority to seek to enjoin cer-
tain acts or practices which are violative of
the Act.

Section 20, This section provides that the
holding Invalid of any provision of this Act
will not result in the Invalidation of the rest
of the Act: but that a judiclal determination
that holds invalld the lmitation of liability
of manufacturers will result in the elimina.
tion of such manufacturers’ obigation o
provide funawnr-of-compensation bencfits,
and simliarly, that the holding tnvalid of

any agpegl. ol the compensation program......

with respect to groups of dlsabled workers
will enable those workers to pursue legal

rtmedlel outslde the Act.
24. 21 provides that the

be funded by the 1
turers who to the pay of
tlon by & 1 p ge on

the second year after ent). If the
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Act will become effective six mnnths after
its enactment.
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