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Eastern Office (202) 293-2646

Gypsum Assoclation
1120 Connecticut Avenue, N.W. Suite 940

Washington, D.C. 20036

Mr. #. C. Lehnert
Georgia-Pacifie Corp. .

November 21, 1977

Misters Gafford, Houser, Lehnert, Maddox and Marshall:

Attached are a number of pages taken from a Consumer
Product Safety Commission document which describe the study of
"patching plaster” and the Commission's proposed ban. Action
by the Commission will be delayed until after December 12,
1977. There is the same question as to whether the ban will
be issued at that time as there appears to be a good deal of
confusion within the Commission as to what they are going to
accomplish with this proposed ban.

Herb Carlsen has the entire A.T. Kearney report summary,

so 1f more details are required, please contact Herb.

Very truly yours,

\
D.E. Brackett
Eastern Manager

DEB/sw

PLAINTIFF’S EXHIBIT

GP-1817
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INTRODUCTION

In response to petitions filed in 1976 and 1977, the Consumer Product
Safety Commission (CPSC) proposed to ban the manufacture and sale of
consumer patching compounds and artificial fireplace emberizing materials
containing respirable free asbestos. This proposal was published in

the Federal Register on July 29, 1977.

The purpose of this report is to provide information to the Commission
regardxng the probable economic impacts of the proposed ban and of alternati
available to the Commission on certain issues. Study was initiated
by HI/Economics to examine the impacts of a potential ban in mid-1976.

In the course of this study, a preliminary asscssment of the ban on
patching compounds was provided by A.T. Kearney, Inc. Sections III

and V of that-report are attached as Appendices to this document.
This report is divided into two parts: the first deals with the

proposed ban on patching compounds, the second with thé proposed ban

on artificial emberizing materials.
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SUMMARY OF MAJOR ECONOMIC IMPACTS

Patching Compounds

If the ban is promulgated so as to cover only intentional addition
of asbestos or asbestos-containing tremolitic (i.e., fibrous) talc or
other raw materials to the product, thereby permitting inadvertent asbestos
contamination to be present, patching compound production by many firms
will be ceontinued. Most products now on the market would have to be
reformulated to comply with the ban and significant disruption of inventoried
products in distribution would occur; the production and sale of some
compounds would be continued without reformulation and W{Chout disruption
of distribution channel inventories. Other principal alternatives
such as setting a minimal contamination level (e.g., one fiber per thousand
particles) or prohibiting the pressure of asbestos altogether (in the

rule as proposed) would have substantially greater adverse effects.

Many manufacturers who do not have extensive technical reformualtion
capabilities may discontinue patching compound production temporarily
or permanently. Some manufacturers have claimed that they may go out
of business if the ban is promulgated. There may be particularly serious

effects on the cost structures and competitive posture of small businesses.

‘Costs associated with reformulation, raw materials procurenment,
production processes, inventory obsolescence and repurchase, and product
testing may increase the average cost of producing patching compounds.
The average prices to consumers and professional contractors may also
rise. The total price effect of the ban may be about $10-60 million,
depending on the extent of reformulation necessary and the ability of

producers to pass on cost increases.
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In professional uscs of patching compounds, the aggregate labof'
cost of drywall finishing may incrcase for the first year by as much
as $50-125 million. The effective date chosen and the way in which
professional use of the product is treated will have a significant impact
on the magnitude of these costs and on the degree of disruption in the
construction industry. In the short run, near maximum adverse effects
would accompany the proposed 30-day effective date and prohibition of

the use of asbestos~containing compounds by professionals.

The utility derived from the product by consumers and drywall contractors
may be adversely affeccted; many substitute formulations are expected
to have poorer performance qualities than those containing asbestos.
This is 1&ke1y to be noticed more by professsional applicators; most
consumers, who are typically infrequent and unskilled users of the product,

will probably perceive no significant difference in performance.

To the extent that contractors and their employees and consumers
are no longer exposed to free asbestos in patching compounds, the ban
may have bencficial effects on the public hecalth. The extent of these

benefits is not known, but is expected to be fairly small.

Artificial Emberizing Material

The cost to manufacturers of producing some emberizing material
mixtures may increase as a result of the use of substitutes for asbestos.
This may lead to slight increases in the average price of separately-
sold emberizing kits., This price effect is expected to total less than
$25,000 in the year following the promulgation of the ban. No effect
on the overall price level of gas logs is cxpected, whether they are
frosted, unfrosted, or packaged with cmberizing kits.

Some manufacturers, distributors, and retailers have incurred and
will for a period of time continue to incur costs associated with the
voluntary recall of potentially banned products. These costs may total

up to $20,000 for some firms,
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PART I

PATCHING COMPOUNDS

Patching compounds are mixtures of casein, clays, marble, mica,
and other substances which are used to cover, seal, or mask cracks,
joints, and holes in interior gypsum drywall structures, including ceilings.
These may be packaged in "dry" form to be mixed with water, or in premixed

("wet") form. The Commission's proposed definition in the Federal Register

notice of July 29, 1977, which discusses the hazard associated with
sanding,‘is interpreted to cover such products as spackling compounds
(including the industry term "patching plaster") and tape joint compounds

(commonly referred to as "joint cement" or 'tape joint mud").
y pe Joi

"" [

Many of these products now use or have used asbestos as an ingredient
in their formulations. Under the ban, addition of asbestos to the product
would become a‘prohibited act under Section !9 of the Consumer Product
Safety Act. It appears that the use of constituent materials (e.g.,
talcs) known to contain significant levels of asbestos contamination,
would also be prohibited. Further, the ban may prohibié use of these
products if they are inadvertently contaminated with asbestos above
a certain minimum level. Significant amounts of naturally occurring
tremolite asbestos and anthophyllite asbestos may be present in talc

or other substances used in the manufacture of some patching compounds.

Policy Issucs

This section is presented in the context of three basic issues
on which the Commission has available to it policy alternatives, choices
among which will have a direct bearing on the economic impact of the
ban., These three sets of alternatives relate to the scope and coverage
of the ban, levels of asbestos contamination in the product addressed

by the ban, and the effective date of the ban.
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The criterion of. one asbestos fiber per thousand parficles is not
based on any conclusions as to the lowest level of asbestos contamination
the patching compound industry could reasonably attain. It is based
on the Conmission's best information on the feasibility, from a testing
standpoint, of using a fiber-counting procedure as a compliance screening
tool. The overall effect of the inclusion of the procedure in the ban
may be to ban or bring into question most, if not all, existing patching

compounds, and to cause confusion in the producing industry in the process.

Virtually all patching compounds contain fibrous material, be it
asbestos or some other substance. Most patching compound producers
have never tested their products for asbestos contamination, although
for quality control purposes, they do measure their own intentional
addition of asbestos or asbestos-containing (i.e., labeled) talc. Inten-
tionally-~added asbestos is generally quantified in term$ of percent
content by weight; this method is not directly applicable to the detec~-
tion and measurement of end-product contamination. It has been suggested
that the lowest feasible level of contamination that manufacturers could
achieve is on the order of 0.5 to 1.0 percent by weight; this would
probably still allow detection of more than one true asbestos fiber
per thousand particles in a sample. Even those firms with products

"asbestos-free'" may have to change their formulations

that are labeled
to reduce and compensate for unintentionally-added asbestos.* Some
manufacturers are probably unaware of the possibility of truly inadvertent

(i.e., raw materials) asbestos contamination.

*The terms "unintentionally-added'" and "contamination" imply a
certain ignorance on the part of manufacturers concerning what goes
into their products. This is not always the case; as mentioned previously,
some talcs may contain fairly high levels of asbestos, and OSHA requires
all asbestos-containing talc mined and sold to patching compound producers
(or anyone else) to be labeled. Talc suppliers are thus certifying
to manufacturers that they know certain kinds of talc contain asbestos.
Truly inadvertent contamination of talcs or other constituent substances
which are not supposed to contian fibrous material may also occur.
This is likely to appear, however, at substantially lower levels than

are present in compounds to which asbestos is currently added intentionally.
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There exists considerable uncertainty in the industry over the
accuracy and rcliability of the screening procedure: some industry
experts believe, for example, that fibrous materials other than asbestos
would be counted as asbestos under the procedure. To -the extent that
this is shown to be the case from actual sampling, some compounds which
may contain less than one true asbestos fibesr per thousand particles
may unnecessarily be banned, or manuﬁacturers may be obliged to perform
the more sophisticated forms of analysis to determine whether their
products should or should not be banned. Uncertainty also cxists conceruning
the definitions of fibers, asbestos fibers, samples, and other technical
aspects of the testing procedures which manufacturers might use. This
uncertajnty may lead to mcasurement mistakes, resulting in the inadvertent
marketiﬂg of a banned product.

This would involve additional testing-related costs to mgnufacturers
or raw materials suppliers. Few firms in these industries own x-ray
diffraction equipment or electron microscopes (which may cost over $50,000
and $100,000, respectively, and require onc or more trained employees
to opcrate); the only course of action for most firms would be independent
laboratory certification. While there are hundreds of laboratories
across the country with optical microccopy capabilities, there appear
to be only a few offering x-ray diffraction and electron microscopy

services.

The magnitude of these testing costs may also be significant.
Manufacturers may submit an unknown, but potentially large, number of
samples for testing at an estimated $50 per sample for phase-contrast
optical scanning and up to $300 per sample for the full complement of
analytical procedurcs. Manufacturers would set up their own sampling
plans according to good business practice, their perccived nced for
safcty from prosecution, ctc. Some compounds or production lots may
be destroyed or diverted to other uses as a result; some small manufactucers
have stated that they would drop patching compounds from their product

lines if significant formulaticn testing were required.
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Some compounds, such as those containing no talc, may be found
after testing to be below the one-fiber-per-thousand-particles level.
Some firms may still decide to stop production rather than incur testing
costs, or -because they perceive that their products would be bauned.
Thus, thc very existence of the screening procedure may cause significant
disruptions to the producing industry to the extent that business decisions
involving costs or the financial and market status of firms may be made

on the basis of perceptions about the Commission's enforcement policy.

The Commission could ban intentionally-added asbestos, defining
intentional addition to encompass the known asbestos content of fibrous
talc. Thls would climinate the sources of significant asbestos content
in patching compounds while permitting some low level of truly inadvertent
contamination, which may be greater or less than one fiber per thousand
particles. The remaining discussion of the cconomic effects of the
ban is based primarily on this alternative.

Ef{cctive Date

The Cormission has proposed a 30-day cff{ective date for the ban
on patching compounds. Several comments were received requesting nore

time, typically 180 days.

The costs associated with reformulation tend to be inverscly related
to time. As mentionecd above, the major portions of virtually all patching
compounds formulations are quite similar; small changes in ingredient
combinations aud substitutions, however, arc critical to arriving at
a satisfactory result. Though the basic rescarch on asbestos-frce
formulations has been performed by the large producers, many companies
claim that considgrahle amount of time jusrequired for research and
developnent and testing new formulations. This is especially true for
somc of the smaller firms whose compounds ave sold only in one or two
regions of the country in which specific climatic requircuments are a
prime formulation consideration. The raunge of .estimatced reforimulation
time requiccments is $-18 montus. Some manuiacturers who may unot be
able to reforiwulate their products by the effective date way have ‘to

stop production until products ave reformulated satisCactorily.
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Some disrup.ion of this sort may occur even 1f the cffective date of
the ban is set at 180 days. This disruption would, howecver, be considerabl
nore widespread, particularly among small manufacturers, uunder a 30-
day effective date. A short effcctive date may also aggravate any potential

asbestos-substitute supply shortage problems for small manufacturers.

The second major effect of the ban which would vary considerably
with the effective date is the effect on manufacturers', wholesalers',
and retailers' inventorics. As stated below, the proposed 30-day effective
date may have substantial cffects on certain firms' products, depending
upon the trecatment of the scope and coverage and contamination issucs.
Generally, a 30-day ecffective date will have greater adversc effects
than a 180~day effective date. A 180-day effective date alone would
allow fdr the clearance of most inveantories, even if all patching compounds
were banned. The adverse effects of a 30-day effective date would be
substantially mitigated by allowing professional use of asbestos-contain-
ing patching compounds since the major market for the product would
not be disrupted by the ban. The impact on inventories of any effective
date will be strongly affected by decisions concerning professional

uses of patching compounds and contamination levels.

Market/Industry Chavacteristics

A summary of the characteristics of the patching compound-producing

industry and the markets for the product is outlined below:*

The value of shipments of patching compounds in 1976 was between
$90 million and $150 million. Total 1977 shipments may be slightly
higher in value. Total annual sales to end-users, including retail
sales to concumers, arec cstimated to be roughly $200-400 million in

1976 and in 1977.

*For a more comprchensive profile, see Scction III of the A.T.

Kearney report entitled, "Economic Impact Assessment of the Proposcd

"

Ban of Asbestos-Containing 'Patching compounds'," attached as Appendix I.
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and lend desirable properties to the product. Since the three largest
producers in the industry (Georgia-Pacific, National Gypsum, and Unitcd
States Gypsum) already appcar to have eliminatcd asbestos {rom their
formulations, the costs associated vith reformulation nccessitated by
the ban will be incurved primarily by the other producers. Some of

the largest of the rewaining firms now have asbestos-frce formulations
on the market. Most of the other firms in the industry, however, are
small businesses which do not lhave asbestos-{reec compounds, and which
lack the technical rescarch capahility that the industry leaders have

used to develop asbestos-{ree formnlations.

HanufZECurers will probably unot nced new physical plant or equipment
to produce asbestos-frce pateching compounds. The costs of reformulation
are thus primarily those of technical research and devclapment, ficld
testing, and piiot production. The largest producer reportedly spent
over $1 million over a period of a few years to develop its asbestos-
free formula. Other coupanies with non-asbestos formulations, or in
the process of developing them, report reformulation expenditures of
$10,000-100,000. Soic of the large manufacturcrs have stated that they
may be able to license their asbestos-free formulations (or parts of
them) to smaller firms that wish to avoid or cannot afford the expensc
of reformulation, if those non-asbestos formulations do not contain
sufficient contamination to be banned. The projected cost of such
licensing agreements to the licensces has uwot yet been made available

to us.

All manufacturers may have to assess the amount of asbestos contamina-
tion in their products, and incur some testing costs, cither by their
own technical staffs or by outside testing laboratorics. Alternatively,
talc suppliers mu& be asked to certify that their shipwents contain
less than a certain percentage by ueight of asbestos, as determined
by the amount of talc in the final product. Testing by manufacurers
may be limited if carcful raw materials sclections are made. Talc-containing
formulations - may be altcred, or discontinudd in some cases, to the extent

that manufacturers perceive that existing formulations vould be banncd.
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It is likely that, since average retail turnover rates are relatively
slow (stocks turn over in approximatcly two to six months for most stores),
some banned products may remain in inventory whether the effcctive date
ie 30 days ov 130 days. Producers and distributors wmay still be able
to scll their inventorics to industrial users, with some delay or some
reduction in price to industrial buyers to the extent that short-run
finicshed gocds supplies exceed short-run demand. In general, the shorter

the effecctive date, the greater the adverse effect on retail inventorics

will Le,

Li{fects ¢a Competition

W
1f some of the producers of patching compounds go out of business

or cease production temporarily or permanently as a result of the banm,
the producing industry will become move concentrated. RThe ovérall and
regional market shares of some producers may increcase. This increase
in concentration may be slight nationwide; however, significant increases
in regional conceatration may occur, since the firms likely to be put
out of production are typically specialized, serving only certain regiomns,
with fcw regional competitors,

The pronulzation of the ban may also affect, {or some time after
the cffective date, the competitive posture of some of the smaller firms
which remain in the industry if their newly-reformulated compounds are
relatively less desirable from a cost or performance standpoint and
if their sales are adversely affected as a result. A competitive advaatage
would be afforded those firms with the greatest reformulation cxpertisc.
The current coapatitive advantage held by producers of asbestos-containing
compounds will tand to disappcar or be reversed until such tiwe as all

formulators can dovelop satisfactory products that are not banned.
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Other Lffects

Some industry sources have indicated that substitute raw materials,
particularly attapulgite clay, may be in short supply im 1977 and 1978,
and that current supplics may be insufficient to meet the increased
demand generated by patching cowmpound manufacturers formulating with
attapulgite for the first time. Thus, somc of these firms may lose
sales and profits for a period of time until supplies are sufficient

to continue production.

If the major manufacturers continue production of current reformulatious
and can raise their prices as a rcsult of the ban (sece sections on the
Construction Industry and Consumers, below), those firms or their patching
conpound-producing divisions may cnjoy slightly higher profits, at least
until other firms' products are pcrceived by purchasersito be equivalent

or better in terms of price and performance.

Impactaz of the .Propesed Dan on the Construction Industry

Cost Effeccts

The drywall finishing industry is gencrally sensitive to two major
factors vwhen purchacsing and using patching compounds: price and perforimance.
Both of thesc factors are likely to be adversely affected by the reformulatic.

or discontinuation of compounds in order to cowmply with the ban.

It appears thal, Lecause of competitive pressure from ashestos-
containing formulations in recent ycars, producers of asbestos-free
formulations have not yct passed on to purchasers their increased costs
of production and rescarch. If the increascd costs of making asbestos-
frce formulations can be passed on as a result of the ban by virtue

of the fact that all producers will have to market asbestos-free formulations
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refinements are made in asbestos-{ree formulations; however, the widespread
use of non-asbestos-containing corpounds can be expected to result in

less cfficient drywall finishing ond use of the product in terms of

morc material nceded, more sanding roquired, and more time spent in
actually applying the compounds and waiting for them to dry. Some contracto
may be prompted to add their own asbestos to the product, if the improvement
in the products' perforiance is porccived to be substantial. This practice
would present a hazard which way be greater than the one the Commission

intends to reduce.

There may also be an adverse cffect on acsthectics, since prematuve
shrinkag% and cracking can occur. This reported inferiority of asbestos-
free products may also be cxpectcd to diminish in' subsequent years as
more mature reformulations are oifured which cover joinmts, cracks, and
nailhcads more satisfactorily. Until such time as drywall finishers
becone more accustomed to using ashestos-free products, some jobs may
have to be donc over.

.

Health Bencfits to Mryvwall Contvactors

Though the proposed ban is intended to proteet consumers, the main
health benefit will probably accerue to drywall centractors, if the use
of asbestos—containing ccwpounds by this industry is prohibited. Drywall
mechanics are the heaviest (i.e., almost daily) users of the preduct.
Some benefits, in the form of longer life and reduced illness, may accruc
to these worlkers. The posaible continued practice of adding raw asbestos

to patching compounds in the field may offsct this benefit somewhat.

Other Fflects

To the cxtent that contractors' iunventories are banned and to the
extent that the availability of ncw usbestos-free compounds is delaycd
on & local basis, housing construction and renovation projects way be
delayed up to several months, resulting fn.aﬁ incfficient allocation

of construction industry rusources.
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Impacts of the Proposed Ban on Small Rusiness

As noted above, most of the manufacturers and professional users
of patching compounds are small businesses. Small manufacturers may
be disproﬁortionatcly affected by the ban. They are the firms without
extensive reformulation capabilities. Their products, which may oftcn
be sold in specialized geographical regions under specialized climatic
conditions, arc most likely to be affccted adverscly by the use of substitute
for asbestos when reformulation is achieved. Small producers may not
have comparable access to supplies of substitute raw materials, particularly
attapulgite, which may be in short supply in 1977 and 1978. Swmall producars
may also be in a less favorable position than larger firms to pass on
cost increases to contractors because of long-term contractual price
agreements. These factors may afford a competitive advantage to the

larger firms in the markets for the product affected byﬁthe ban.

Since virtually all drywall finiching contractors are small, the
impacts of the ban on this industry would be relatively uniform. The
ban may have adverse effects on contractors, including possible temnorary
reductions in employment, if drywall finishing cannot be completed duec
to regional materials shortages; this could lead to overall construction

delays.

Impacts on Consumers

Price Effects

The average price of patching compounds may rise as a result of
the ban. We estimate that price increoses will occur to reflect, at
the minimum, the:5-15 percent production cost increases. Thus, for
example, a l-gallon containcer of wet material, vhich typically retails
at about $4.00, may incrcqsc‘in price by about $.20-.60; a 5-gallon

containcr =- that most commonly used by drywall contractors -- which
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typically sells in retail storcs for $7.00 - 10.00, may increase idx

price by about §$.35-1.50. Similarly, a 5-pound container of dry material,
which typically retails at about $2.50, may increase in price by about
$.12—.38..

Some prices of consumcr-market patching cowmpounds may increase
disporportionately to compensate for cost increases which cannot be
passed on to the primary market of professional contractor because of
contractual arrangements, ctc. Prices of other paint and drywall-rclated
products (such as textured coatings, wallboard, plaster, etc.) may also
rise slightly to cover cost increascs or other losses associated with
patchingecompounds.

If the total increasc in patching compound product}on costs can
be passed on to end-purchasers as a rcsult of the ban, the total annual
price cffect for the year following the issuance of the ban may be $10-
60 million. The mi2gnitude of this effect may be reduced significantly
in successive &cars as producers' development costs are amortized, as
substitute raw matevials and asbsestos~free formulation technology become
more widely available, and as price ceapetition is increased because

of market pressuve and econociics associated with full-scale production,

To the extent that new construction and renovation labor costs
are increcased, theore may be effects on the prices of new housing and
renovation projeccts. As noted previously, the total annual direct labor
cost associated vith drywall finishiung is around $1 billion, and the
promulgation of thc ban may lead to a $50-125 million incrcase in this
cost. This would amount to an average of about $25-70 per unew residential
housing start in 1978, assuming a housing start rate of about 1.8 wmillion
in that year; far a 10' x 15' room, the increasc may be about §5 to
$10. The burden of the increased cost is expected to be spread across
owners of existing homes who may engage in some rcuovation, and on purchascr
of nevly-renovated or newly-constructed homes, though indirect long-
term price effcets may accrue to users of ,affected facilities such as

schools, stores, and other public builidings.
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(c) Product
Packaging

“Patching compounds" are sold in a wide variety of consumer
and commercial packajes. Coasumer pacraging is typically one
gallon or less of premix (wet) and five pounds or less of dry mix.
Often consuner packages include tape and an application knife.
Commercial packaging for premix is typically four gallon or fifty
pound boxes (in a plastic bag) or five gallon or 62.5 pound pails.
Commercial packaging for dry mix is typically 25 pound
bags.

(d) Related
Products

"Patching compounds" are inherently part of the drywall
construction process. Tape joint cament, tape, and corner
beads make up the drywall finisning system. The drywall itself
is gypsum wallooard. About 13 billion square feet of gypsum
wallboard were produced in 1976(2) with a manufacturer value
of shipments of approximately $850 million.(3) Hanging and
finishing labor for this amount of drywall would be on the
order of $2.5 billion.(4)

SIZE OF
MARKET
There are no published series of Jdata recording prices and

total sales volumnes for "patcning compounds." Estimates have been
developed based on industry contacts. .

(a) Pricing

Typical prices for premix at the manufacturer level are
about $1.00/gallon. Ffor dry mix, typical prices are about
about $.12/pound. Consumers prices are gencrally much higher
ranging from about $1.00 to $4.00 for half p2int to 1 gallon
cans.

(b) Total
Market

The annual value of "patching compound" shipments were in the
range of $90 to $150 million for 1976 based on different sources
and mcthods of estimation. Kearney's best estimate is $120
million. .

(2) U. 6. Burecau of Hines
(3) Compositce of Industry LEstimates
(4] R. S. Hcans' bstimate
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(c) Market by
User Catecqgory

Kearney's estimates of sales by user category are shown
in the table below: :

Table III - 2

Estimated Percentage of Annual Sales
of “"Patching Compounds" By User Category

Total 197¢

Estimated Percentage Constructic
Uscr Category -~ of Sales Expenditurc
Consumer - =
Dwellings 5% - 8% )
) 28%%
Professional - ] ' ¢
Remodeling Dwellings 18% ~ 22%)
New Dwelling 42% ~ 55% 41%
Commercial/Institutional 15% - 20% 18%
Industrial 5% - 10% 13%
Total ' 100%

* Total residential remodeling expenditures.

Source: A. T. Kearney, Inc.
F.W. Dodge Reports

By weight, the consumer represents a smaller percentage of
the total of the market than by dollar sales. This is duz to
the consumer pattern of purchasing swmaller packages at a higher
unit price. Kearncy estimates that consumers purchase from 3%
to 6% of total production by weight.

STRUCTURE OF
THE MARKET

The flow of "patching compounds" from suppliers of raw materials
to end users is graphically illustrated in Exhibit III-1. Thesc
stages include rawv materials supplicrs, patching compound
manufacturers, distributors, retailers, and professional and con-
sumer applicators. The role of each of thesc groups in the markoet-
place is pbriefly discussed on the following pajes.
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(a) Raw Materials
Supplicrs

Raw materials used in "patching compounds" includes lime-
stone, mica, talc, asobestos, clays, and other minor ingredients.
The raw materials are gencrally supplied by large companies. The
percentage of their production sold to the "patching compound"
manufacturers 1is very sinall compared to overall production. For
instance, the Asbestos Information Association (AIA) reported
to the Commission that approximataly 10,000 tons of asbestos
were used annually in "patching coapounds." This coapares to
an annual U. S. consumption of 750,000 tons of asbestos. Since
the AIA report, Calidria reported to the Commission on August 15,
1977 that asbestos use was significantly reduced due to the "patch-
ing compound" industry's increased use of asoestos substitutes,

4.
(b) "Patching Compound"
Manufacturers

"Patching compound" manufacturers (see Appendix G) may be
described as belonging to one of three groups.

l. Indcpendent Onerations. Thirty-eight firms or
divisions were 1dentificu wnose brimary oroducts include
“patching coapound". lany of these are "small businesses" who
typically employ ten to twenty workers, have limited financial
resources, and are not well preparad to conduct extensive
product research and devalopnent. These firms are typically
single~plant operations and usually suoply a limited numbar of
contractors. Their anarkets are characteristically regional
due to shipping cost and limited saless force. They typically
have annual sales of $1 to 2 million.

2. Drywall Manufacturers. Six firms, (Celotex,
Georgia-Pacific, Grand Rapids, Kalser, dational Gyosum and
U.S. Gypsan) were identifia2d who manufactured both wall board
and "patching counpound". These firms are major corporations.
Tnree of ches2 firms (Scorgia Pacific, National Gypsum, and
U.S. Gypsum) are estimated to supply approximately halfl of
the total "patching conpound" market. These three firms
claim to have c=ased manufacturing patching compounds with
intentional asbestos additions.

3. Paint Manufacturers. Four firms were identified
who manufacture paint as wall as “"patching compounds". These
companics are not gcnerally considered "small busincesses”.

It is estinated that "patching compound" is not a significant
element of their product line.
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economic impacts. The market conditions in this application
segment Jdominate the "patching compound" market due to its size
and its professional specilization which results in sensitivity
to product characteristics.

DEFINITION OF
"ASHISTOS-FREE"

"Asbestos-free" can-be defined as eliminating intentional
additions of asbestos from the product with a practically attain-
able "minimum contamination" pecrmitted or it can be nore strictly
defined to require an "absolutely free" from asbestos "patching
compound" formulation.

A "minimum contaminant" formulation is feasible and workable.
"Patching compounds" are currently on th2 market which meet this
requirement although the extent of asbestos contamination in
these products is not known. The economic impacts associated with
the interpretation of the ban are those associated with changing
over and utilizing the asbestos-free formulatlons.

An "absolutely frea" asbestos requirement for "patching
compounds" is likely to be technically and/or economically
infeasible. Asbestos contamination in raw material is
common according to manufacturers. Hethods of identification
and measurcnent of small amounts of asbestos contamination are
not well established. 1In order to assess the ecomomnic impact
of this interpretation of the ban, it appcars reasonable to
consider its effect as eliminating "patching compounds" from
the marketplace. In the long run, completely new, currently
unidentified drywall finishing "patching compounds" wmight
be developed, or some other finishing system might be invented
and accepted. Elimination of "patching compounds" used to
finish drywall would result in scrious economic disruption
in the construction and building products markets,

IMPACTS ON
CONSUIIERS

The impacts on consumers (aside from the bencficial health
effects of the elimination of asbestos) will depend primarily
on the impact on professionals since the consumer, economically,
is primarily a purchaser of profcssxonally applied product
rather Lhan a personal user.
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It was generally reported that an cexpedited cffort to reform-
ulate would increasc the investment required and could expose
smaller companies to serious financial losses if unsatisfactory
formulations were rushed to the market. Alternatively smaller
companies expressed concern that if thcy ceased production until
a satisfactory foraula were developed, they would lay-off employces
and possioly lose customers to larger competitors.

Three broad conclusions follow from this analysis:

1. The cost of reformulating is a function of tinms
available (the more time the less likelinood of losses due to
unsatisfactory product). Thne time availavle is to some extent
a function of size of company. Larger companies can afford to
allocate moie resources at one time to the reformulation project.

2. The ececonomic consaguence of the reformulation
investinent is closely related to size of compény. The larger the
company the greater the available assets and also the broader
the sales base across which the cost of reformulation may be
allocated.

3. It is possible that if the required date for
reformulation is-less than twelve to eight=2en months after pro-
mulgation of the ban, the large companizs will have a significant
advantage over tneir smnaller competitorz who have not achieve3l
acceptanle forimulations. The degree of coampetitive advantage will
vary with the awmount of gnformulation7time allowed.. Any reduced
competition could advorsely affact the consumer by permitting
significant price incrcases.

AVAILABIL1TY OF
SUBSTITJYTE MATERIALS

Research indicated that coapanics who plan to increase their
production of asbestos-free coapounds, whether they are presently
producing exclusively asbestos-{ree, both asbestos-free and
asbestos containing compounds, or exclusively asbestos containing
compounds, face two primary raw material supply problems.

1. Judging from contacts with the two primary producers
of attapuljite, this key asbestos substitute may be in short supply

for the rest of 1977 and may not be rcadily available for & to
12 months.

2. The other asbestos substitutes used with attapuljite
are more recadily available but ray require more than 30 days to
procure in quantity sufficient for production of new forinulations.

Kearney Manaesment Consultants
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interviews were conducted on job-sites with cinployees who
actually used the product on a day-to-day basis.

The results of these intervizws were not conclusive
insofar as the amount of additional labor required is con-
cerned. However, tha following points were noted:

l. Workers paid by the hour secemed less concerned
about the quality of the product than those paid by the job.

2. Contractors using mature reformulations were
less dissatisfied than those using a recent reformulation.

3. Many reported that U.S. Gymsua, which reformulatad
during 1975, had had a great deal of difficulty with the product
for an extended period, but had achiaved a reasonably good pro-
duct after a year or so. Georqgia-Pacific's initial reformulated
shipnents of asbestos-free products were similarly perceived as
less satisfactory than their asbestos formulations. ¢ \

4. Some small contractors who paid their crew by the
job rather than tne hour reported that thay had cxzxperimented with
asbestos~-free products but could not tell how much extra time
was required to petrform satisfactory work because the crew refused
to use the product lon3y enough to develop a reasonadle estinate.
One of these contractors suggested 25% mor=2 labor might be required,
A contractor who paid by the hour statsd that his crew using an
asbestos-free formulation regqularly took about 25% longer, which
cost about 35150 more per house.

Given the variety of inputs which did not yield readily quan-
tifiable results, Kearney attempted to estimate a range of possible
cost increases which might be expected if the asbestos-free formu-
lations were required.

l. The increase in direct labor could not be too great
or, despite the przssures to reduce the use of asbestos, those manu-
facturers which do not use asbestos would have permanently lost a
significant share of the market. This statement is supported by
the finding that the three laryest suppliers are now manufacturing
exclusively asbestos-free material.

Considering a couwbination of factors including
customer loyalty, some regional price cutting by asbestos-free
manufacturers, and the concern of contractors, thcir customers,
and their workers about the highly publicized health issues
surrounding the use of asbestos, the highést rcasonable estimate
of increasced labor would bz 25%.
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Georgla-Pacific Corporation 900 s.Ww. Fifts Avenue
Portland, Oregon 97204
Telephone (503) 222-5561

November 29, 1977

Mr. R. E. Byrae, Jr.

Union Carbide Corporation
Mining & HMstasls Division

P.O. Box 379

Yliagara Falls, New York 14302

Dear Bob:

Please advise vhen ve might expect to receive Uniom Cardide's
check to cover the carload of ![P) asbestos returned to Xing
City last August by our Marxietta plant.

We would like to get this whole matter cleared up before
year-end.

Thaok you.
Very truly yours,
= ! Edward L. Aasen
: Purchasing Manager
) - Cypsun Division
. ELAthga

'-’.ecz Massrs. R. V. Favero Marietta Plant

: _ Ds C, Corkill - Portland (8)
Mrs. G, McCrary ~ Mariatts Plant ~T5w=3
.Cypsum Coat Dept. - Portland (8)
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GeorgiaPacific &

intracompany memo

to Dave Corkill location Portland A
from W. D. Brooks location Dallas }
subject Joint Svyst : date December 5, 1977 :
res Asbestos

=
—_ For your information, attached is a copy of a letter Proko ,
sent to the trade. Apparently asbestos hasn't been banned;

Proko is still selling asbestos type joint system.

W. D. B.

WDB/kb
Attachment
ccs Genes Burch

U u Ut

——
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IMPORTANT MEWS BULLETIN

August 17, 1977

Important Notice

ce

Subject: The usé of Asbestos in‘Drywall Products - 1s it legal or not?

e T el b .

" Much has been written and spoken by individuals, insurance
companies, labor organizations and consumer advocates about

. the dangers and legality of the use of Asbestos in the Build-
ing Trades Industry; especially its use in Drywall Products -
_both ready-mix and powder. 1In this bulletin we will seek to
.define our position as it relates to both Proko Industries,
Inc. and our customers.

:As of the date of this bulletin the use of Asbestos in Dry-
wall Products is legal as far as the Federal Government is
concerned. However, some states and local Municipalities
hava passed laws or ordinances banning the use of Asbestos

in any product. Before ordering products for your area it
.would be advisable -to check these two areas out. If Asbestos
is banned in your area, or if- a job calls for the use of a
Non-Asbestos product; be sure and specify which type you need
when ordering.

Until recently the use of Asbestos in Drywlll Products has
been under the control of the Occupational Safety and Health
Act and only applied at the manufacturing plant or when mix-
ing on the job-site. Under the provisions of the aforemen-
tioned act (0OSHA), employees gannot be exposed to excessive
concentrations of Asbestos.fibers over an eight hour time-
weighted period. The amount is (2) fibers per cubic centi-
-meter of air. Also, employees at the manufacturing plants
and Job-sites nmust be given annual physical examinations

and periodic monitoring of the air where employees work is
required. Records must be kept on these employees for thirty
(30) years. Nedless to say this in itself creates quite a
pzoblen.

The Consuner Products Safety Commission on Friday, July 29,
1977, published in the Federal Register their intent to ban
“ecaertain patching conpounds" which contain respirable free-
forn Asbestos. Under article l6cfr parts 1304 & 1305 of the

wz pok
?ﬁ© (© COMPA\;YG:M:ML OFFICES 1910 WalL ST, DaLLas, TExas 75213 428-1373 THCO!XTS

Manufacurers *'FINE WATER PAINTS"
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Page 2
Subject: The use of Asbestos in Drywall Products - is it legal or not?

continued:.

aforementioned Federal Register, Part 5, they propose to
ban :(consumer patching compounds used to join or repair
.interior ‘walls and ceilings) which would, {f implemented,
.. mean_a total ban on Asbestos in any Drywall Product which
has to be:mixed from a dry form ¢r any product which migat
i-bae. sanded - after: it 1is applied., .Interested parties are in-
vited 2o submit. 1n writing, on or before August 29, 1977,
their commerts ‘to" Consumer Products Safety Commisaion,
,;waahiqgton, D, c : R . -

If thia propoaed ban should become reali:y, Proko Induatriea,
Inc., ‘and all other manufacturers. of Drywall Products, will

"-be forced to: discontinue the use of Asbestos in all Taping,
Bedding, and Texturing Compounds. However, if ¢his proposed
ban- ia implemented, and ve beleive: that it will be, Proko
,Industries has Asbestos free products available at no sac-
rifice in quality. If Asbestos 1s banned it will probably
be: somewhere around January 1,.1978. No one knows whether a
recall of pfoducts containing Asbestos will be a part of the
order or ‘not, but it could be. With this possibility in
nind, we'will" ‘begin immediately to phase out the use of
Asbestoa in all of our Drywall Products.

We hope thia bulletin, which we beleive to be as accurate
as- possible, helps to clarify thia touchy subject.

Sincerely,

'0%1~3¥7~4~3-4~¥w4 ool 4Proko Industries, Inc.

\‘\
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jeorgiaPacific &

intracompany memo

to Mr. We D. Brooks location Dallas Reg
from D, C. Corkill location Portland
subject ASBESTOS IN JOINT SYSTEM PRODUCTS date December 12, 1977

For your information, attached is a copy of the latest Consumer Products
Safety Commission publication on asbestos in joint compounds,

L L
D. C. C.
DCC:de
Attach,

cc: O, E, Burch - Portland
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143,784 ASBESTOS BAN PROPOSAL ACTION PERIOD éXTENDED

The date by which proposed rule declaring two products containing
respirable free-form asbestos to be banned hazardous products must be either
promulgated or withdrawn has been postponed to November 28, 1977. The
period for action on the proposal was extended from September 27 by the Con-
sumer Product Safety Commission because the Commission needs more time
to analyze the large number of technical comments received concerning the
proposal. .

The proposed rule would ban consumer patching compounds and artificial
emberizing materials (embers and ash) containing respirable free-form asbestos.
Preliminary determinations of the CPSC indicated that inhalation of asbestos
fibers released during the use of these products presents an unreasonable risk
of some types of cancer to the consumer. The Commission also determined
that these products are not adequately regulated by any other standard (42
F. R. 53970, October 4, 1977). See {4004

143,785 PROBLEMS FORESEEN IN POSSIBLE LABELING RULE FOR FYROL

Possible courses of action available to the Consumer Product Safety Com-
mission in response to recent Ames-test evidence that the flame retardant
Fyrol FR-2 is mutagenic have been outlined in an October 5, 1977, briefing

¥ 43,782 © 1977, Commerce Clearing House, Inc.
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SUBUECT :

AGE{'DA
ITES #

1.

UNITED STATES GOVERNMENT . U.S. CONSUMER PRODL
. SAFETY COMMISS)
Menrn orandum WASHINGTON, D.C. 202

" See Distribution /pﬂ? ' OATE:  December 1, 1977
: S. John Byington, Chawrmami~ -~
: Richard E. Rapps, Secretary«x

" Richard A. Dancaz'y

Office of the Secretary
Follow-Up to Commission Meeting of December 1, 1977

(A11 Commissioners present and voting)

ISSUE Asbestos--Final Rule on Patching Compounds and
Artificial Emberizing iMaterials
DECISION: (A) Consumer Patching Compounds:

Issue final ban.

(B) Artificial Emberizing Materials:

Issue final ban.

(C) Scope of Ban on Patching Compounds:

Approve scope as drafted.

-(Dg Effective Date of Ban on Patching Compounds:
30 days for manufacture and initial introduction
in%o interstate commerce; 180 days for all other
sales.
(E) Unintentional Addition of Asbestos
Approve substitute language prepared by 0GC as
revised to read "to the maximum extent possible;"
-direct staff to prepare a proposal to study further
a feasibly-attainable level of asbestos contamination.
(F) Other Changes to FR Document:
Commissioners to submit editorial changes, etc. to 0GC.
(G) Section 30(d) Rule:

‘ Approve with editorial changes.
ACTION : OGC to redraft FR document to incorporate necessary changeas;
* 0S to circulate as ballot vote item.

ISSUE @ TAC/PPP Recommendation on Scent in Lighter Fluid
DECISION: Concur in resolution prepared by the advisory council.

ACTION : OGC to draft letter to lighter fluid manufacturers for
Chairman's signature. .

WS GOVERNMENT PRINTING OFFICE: 1974 733.333/3604 1.3
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e Follow-Up to Commission Meeting of December 1, 1977 (Cont.)
AGENDA
ITEM #
3. ISSUE . Recommendation to Accept Corrective Action Plans:
Bombardier, Ltd. snowmobiles, ID 77-50; and Mikuni
American Corp. snowmobile carburetors, ID 77-51
DECISION: Accept and monitor corrective action plans; do not
pursue timeliness case against either company.
ACTION : PDCD to take appropriate action. Also, staff to
coordinate with Canadian Minister of Consumer and
Corporate Affairs on Bombardier case and future
section 15 cases involving Canadian companies.
4. ISSUE Recommendation to Accept Corrective Action Plan:
Philco Consumer Electronics Corp. color television
sets, 1D 77-64
DECISION: Accept and monitor corrective action plan.
ACTION : PDCD_to take appropriate action.
5. ISSUE - Recommendation to Close Possible Substantial Product
Hazard Case: Cutler-Hammer, Inc. circuit breakers,
1D 77-63
DECISION: Close the case; do not pursue timeliness case.
ACTION : PDCD to take appropriate action.

CLOSED PORTION

6. - ISSUE Freedom of Information Appeal from the Aluminum Association
DECISION: Deny appeal.
ACTION : 0S to take appropriate action.
Distribution

Chairman Byington

Commissioner Franklin

Commissioner Pittle

Executive Director

Deputy Executive Director
Associate Executive Directors
Office Heads ,

FO for distribution to Area Offices
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Mz, C. ws lahnert, Gypsums Div'am.

psum Assoclatlon Georgla-Pacific - Tigard, Ore.
1603 Orrington Ave., Suite 1210
. . Evanston, Illinois 80201 (312) 491-1744
ﬂl?(ﬂ‘a \\' S ‘-l‘
'l di) December 27, 1977
bv
TIL Ay asit

TO ALL MEMBERS OF THE
MANUFACTURING & MINING COMMITTEE

Subject: Consumer Product Safety
Commission Asbestos
Patching Compound Ean
Effective January 16, 1978

Gentlemen:

The attached December 15, 1977, Federal Register covers
the Consumer Product Safety Commission's final rules for consumer
patching compounds containing respirable, free-form asbestos
effective January 16, 1978,

Page 63363 of the Register, 1304.5 (b), specifies that
consumer patching coumpound include drywall spackling and tape
jolnt compounds.

This material {s forwarded for your information and

files,
Very truly yours
GYPSUM ASSOCIATION
F. J Rogers
Secretary

FJR:mf

Attachments

cc: Technical Committee

. g" \
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THURSDAY, DECEMBER 15, 1977
PART 1l
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COMMISSION

CONSUMER PATCHING
~ COMPOUNDS AND
. ARTIFICIAL EMBERIZING
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RESPIRABLE FREE-FORM
ASBESTOS |

Banned Hazardous Products
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63354

{6355-011
Title 16—Commercial Practices
CHAPTER 1I—CONSUMER PRODUCT
SAF'ETY COMMISSION
SUBCHAPTER m&r‘u PRODUCTY

45—REGULATION OF PRODUCTS
PNS‘JBIJIECT TO OTHER ACTS UNDER THE
CONSUMER PRODUCT SAFETY ACT
Patching Compounds and Artifi-
co:l:‘llmﬂ.!:borlzln:‘ Materials (Embers and
Ash) Containing Respirable Free-Form
Asbestos
AGENCY: Consumer Product Safely
Commission.
ACTION: Final rules.

SUMMARY: The Commission issues final
rules determining that it is in the public
interest to regulate consumer patching
compounds and artificial emberixing ma-
terials (embers and ash) containing res-
pirable, free-form asbestos, for the pur-
pose of addressing the risk- of cancer
asdociated with inhalation of asbestos
fibers, under the Consumer Product
Bafety Act (CPSA) rather than under
the FPederal -Hazardous Substance. Act
(FHSA) . According to the CPSA, a risk
of injury that could be eliminated or
reduced to a sufficient extent under the
FHSA may not be regulated under the
CPSA, unless the Commission finds by
rule that it is in the public interest to
do so.

EFFECTIVE DATES: For consumer
patching compounds containing respl-
rable, free-form asbestos, this rule be-
comes effective on January 18, 1978. For
artificial emberizing materials (embers
and ash) containing respirable free-form
asbestos, this rule becomes effective De-
cember 15, 1977.

POR FURTHER INFORMATION CON-
TACT: :

Charles M. Jacobson, Compliance and
Enforcement Regulatory Management
Division, Consumer Product Safety
Commission, Washington, D.C. 20207,
301-492-6400.

SUPPLEMENTARY INFORMATION:
BACKGROUND

On July 29, 1977, by publication of a
notice in the Froxzar Rxcister (42 FR
38782), the Commission proposed a rule
under section 30(d) of the Consumer
Product 8afety Act (CP8A) (18 US.C.
2079(d)) as amended, that it is in the
public interest to regulate consumer
patching compounds and artificial em-
berizing materials (embers and ash)
containing respirable free-form asbestos
under the CPSA rather than under the
Federal Hazardous Substances Act
(FHSA), (15 US.C. 1261-1274). Bection
30(d) reads:

A risk of injury which is associated with
& coonsumer product and which could be
eliminated or reduced to s suficient extent
under the Federa! Hazardous Bubstances Aot
¢ ¢ ¢ may be regulated under the OPSA
only if the Commission by rule finds that it
is {n the public interest to regulate such risk
of injury under {the CPSA.]

RULES AND REGULATIONS

Also on July 26, 1977, the Commission
D in the FrprraL RxcistEr (42
FR 38783) a regulation under the CPSA
that would declare as banned hazardous
products, consumer patching compounds
and artificial emberizing materials (em-
bers and ash) containing respirable free-
form asbestos.

The Commission’s reasons in the pro-
posed section 30(d) rule for proceeding
under the CPSA rather than the FHSA
are:

1. The rulemaking proceedings for
regulation of these products under the
FHSA are likely to be lengthy and re-
source-consuming.

2. Rulemaking proceedings under the
CPSA are governed by provisions of the
Administrative Procedure Act (5§ US.C.
563), and are informal and nonad-
versarial in nature and thus it would be
more likely that participation of the pub~
le, including consumers, would be forth-
coming in rulemaking proceedings under
the CPSA. .

3. The Commission believes that civil
penalty provisions available under the
CPSA against persons who knowingly
violate the CPSA may provide additional
incentive for compliance under the
CPSA. The FHSA does not provide the
remedy of civil penalties.

COMMENTS

No comments were received by the
Commission which deal directly with the
proposed section 30(d) rule. In com-
ments on the proposed ban, however,
several persons in the marketing chain
commented approvingly on the decision
to regulate under the CPSA because
CPSA does not require repurchase of
banned hazardous products by manufac-
turers, distributors, and retailers. On the
other hand, several groups of consumer-
oriented interests noted that they would
have preferred regulation under FHSA
because FHSA provides for such re-
purchase,

As noted in the proposed section 30(d)
rule, the Commiksion is aware that regu-
lation under CPSA would preclude man-
dated repurchase of banned hazardous
products, However, the CPSA does not
preclude voluntary arrangements for re-
purchase back up the distribution chain.
Moreover, the advantages enumera

force without having to first provide for
lengthy adjudicatory proceedings, ap-
pears to the Commission to be more
beneficial to consumer health and safety
than the refunds consumers would have
under FHSA. In the matter of artificial
emberizing materials, repurchase under
the FHSA would have meant that many
persons in- the chain of distribution
would have handled these materials
rather than disposing of them quickly
in order to avold additional exposure.
Accordingly, the Commission finds
that for the health and safety of con-
sumers, it is in the public interest to
regulate consumer patching compounds
and artificial emberizing materials con-
taining respirable free-form asbestos
under the CPSA rather than the FHSA.
Therefore, pursuant to section 30(d) of

the CPSA, Pub. L. 93-573, 88 Btat, 1231,
as amended, 90 Stat. 510, 15 US.C.
2079(d), the Commission amends Title
16, Chapter II, Subchapter B, by adding
new §§ 1145.4 and 1145.5.

1145.4 Coasumer patching compounds

§ containing rupl':-.ble ';‘ree-fogto: as-

bestos; risk of cancer associated with
inhalation of asbestos fibers.

(a) The Commission finds that it is
in the public interest to regulate the
risk of cancer associated with inhalation
of asbestos fibers from consumer patch-
ing compounds containing respirable
free-form asbestos under the Consumer
Product Safety Act (CPSA) rather than
under the Federal Hazardous SBubstances
Act (FHSA) because of the desirability
of avolding possibly lengthy resource-
consuming, inefficient rulemaking pro-
ceedings under the FHSA and because of
the availability of civil penalties under
the CPSA for knowing noncompliance.

(b) Therefore, consumer patching
compounds containing respirable free-
form asbestos are regulated under CPSA.

§ 1145.5 Emberising materials (embers
,and ash) containing respirable free-
form asbestos; risk of cancer asso-

iated with inhalation of ashestos
fibers.

(a) The Commission finds that it is
in the public interest to regulate the risk
of cancer associated with inhalation of

respirable free-form asbestos under the
Consumer Product Safety Act (CPSA)
rather than under the Federal Hazardous
Substances Act (FHSA) because of the
desirablility of avoiding possibly lengthy,
resource-consuming, ineficient rulemak-
ing proceedings under the FHSA, and
because of the avalilability of civil pen-
alties under the CPSA for knowing non-
compliance.

(b) Therefore, artificial emberizing
materials (embers and ash) containing
respirable free-form asbestos are reg-
ulated under the CPSA.

Effective dates: Section 11454 be-
comes effective January 16, 1978. Section
1145.5 becomes effective December 15,

1977,

(Sec. 30(d), Pub. L. 92-873, 88 Stat. 1231
as amended, 90 Stat. 810 (15 US.C. 2079
d)).) i ’
Dated: December 12, 1977.
SHxLDON D. BUTTS,

Assistant Secretary, Consumer
Product Safety Commission.

[FR Doc.TT-36744 P}lod 12-13-7T7:11:82 am}
[ 6355-01 ]

CONSUMER PATCHING COMPOUNDS AND
ARTIFICIAL EMBERIZING MATERIALS
(EMBERS AND ASH) CONTAINING
RESPIRABLE FREE-FORM ASBESTOS

Establishment As Banned Hazardous
Products

AGENCY: Consumer Product Safety
Caommission :

FEDERAL REGISTER, VOL. 42, NO. 241—THURSDAY, DECEMBER 18, 1977
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ACTION: Final rules.

SUMMAR

mission declares that the following prod-
ucts containing respirable free-form as-
bestos are banned hazardous

under the Consumer Product S8afety Act:
(1) Consumer patching compounds used
to join or repair interior walls and cell-

applied, sanding of the product after it is
dried, and cleanup after completion of
the proceas, release asbestos fibers that
can be inhaled); and (2) artificial em-

haled). The Commission issues this ban
in order to reduce or eliminate the unrea-
sonable risk of injury from certain types
of cancer that may result from inhaling
asbestos fibers released during the use of
these products.

EFFECTIVE DATE: (1) For comux;:r

tching compounds containing respira-
ﬁ free-form ashestos, the regulation is-
sued below at section 1304, applies to
products manufactured or initially intro-
duced into commerce on January 16,
1978, or after that date. For all other
consumer patching compounds contain-
ing respirable free-form asbestos, no
matter when manufactured or initially

RULES AND REGULATIONS

On July 29, 1977, by publication of &
notice in the Peoxaat Rzomstr (43 FR
38782), the Commiasion also proposed &
rule finding that it i5 in the public in-
terest to regulate consumer patching
compounds and artificial emberizing ma~
terials containing respirable free-form
asbestos under the Consumer Product
Act (CPSA) rather than under
the Federal Hazardous Substances Act
(FHSA). Bection 30(d) of the CPSA (15
U.8.C. 2079(d)) requires the Commission
to make such s finding by rule, before

where {in the Frxperal Recrster. The data
in these proposals are incorporated here-
in, by reference.

Section 9(a) (2) of the CPBA requires

the Commission shall provide interested
persons with an opportunity to make oral
presentations of data, views or argu-
ments relating to proposals to ban. Oral
presentations on the bans were heard by

Commission an August 18, 1977.
Views on the bans are discussed below
under Comments on Proposal.

In order to have suficient time to re-
view all the responses to the banning
proposal, including late responses, on

-

introduced into commerce, the regulation yi5p0r 4, 1977 (42 FR 63970), the Co

at section 1304 applies on June 132, 1978,
and after that date. (2) For artificial em-
berizring materials containing respirable
free-form asbestos, the regulation issued
below at section 1305 applies to products
in commerce on December 18, 1977, or
after that date.

FOR FURTHER INFORMATION CON-
TACK

Charles M. Jacobson, Consumer Prod-
uct Safety Commission, Compliance
and Enforcement Regulatory Manage-
ment Division, Washington, D.C. 20207,
301-492-6400. -

SUPPLEMENTARY INFORMATION:
BACKGROUND

On July 29, 1977, by publication of &
notice in the Froraar Rromsten (42 FR
38783), the Commission proposed rules to
declare that consumer patching com-
pounds and artificial emberizing materi-
als (embers and ash) containing respira-
ble free-form asbestos, are banned has-
ardous products under the Consumer
Product S8afety Act (CPSA). These rules
were proposed because the Commission
preliminarily determined that an unrea~
sonable risk of injury of certain types of

mission extended until November 28,
1977. the time in which it must either
publish a consumer product safety rule
or withdraw the proposals to ban. This
date was further extended until Decem-
ber 12, 1977, by notice published in the
Feperal. RecisTer on November 29, 1977
(42 FR 60782).

sented by 7 persons on August 18, 1977
with 3 representing consumer groups and
4 representing manufacturers. In addi-
tion, the Commission received 30 writ-
ten comments which represented 17
manufacturers and 2 distributors; 4 fed-
eral agencies; 3 public interest groups;
2 concerned citizens; a supplier of raw

‘materials; and a chemical research and

development firm. Among the 10 com-
menters who expressed support for the
ban were § manufacturers of patching
compounds, 3 federal agencies and 3 pub-
lic interest groups.

The significant issues raised by the

“oral and written comments are set forth

below. :
A. Scope and definition. The proposal
states that consumer patching com-

cancer, such as mesothelloma and ing pounds are those that are customarily
cancer, is associated with inhalable 88- produced or distributed for sale to or for
bestos found in these products. The in« e personal use, consumption or enjoy-
formation on which the Commission's ment of consumers in or around a house-
preliminary determination was based is hold or residence, a school, in recreation

set forth in the proposal. The data in or otnerwise. The Commission considered

the propoeal are incorporated herein by

reference. The bibliography of 50 refer-

in the proposal that patching compounds

ences cited in the proposal are repeated fOT application in these consumer en-

in this preamble for convenience. Num-
bers 51 and over refer to additional infor~

vironments are either distributed for sale
to consumers or are for the personal use

mation considered in issuing this rule. or enjoyment of consumers. Moreover,

EE)
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information available to the Commission
indicated that most patching compounds
for commercial/industrial use are dis-
tributed in such ways that consumers
have access to these products (51) either
by purchase or for their use and enjoy- -
ment. Therefore, the con-
cluded that these are consumer products
subject to the Commission’s jurisdiction
unless such petching compounds are la-~
beled as, marketed, and sold solely for
mdustrial use. -

1. Patching compounds as consumer
products. (a) Several commenters re-
quested a clearer definition of consumer
patching compound and s manufacturer
questioned the boundaries of the term
“consumer product.” The manufacturer
states that the definition of consumer
patching compounds in the ban has been
improperly broadened to include juris-
diction over building materials. He be-
lieves that the CPSA permits regulation
only of articles used within the home,
not the structure of the home {tself or
the integral parts of the structure. He
states that since consumers have access
to patching compounds containing res-
pirable free-form asbestos through most
marketing channels, these products can
be considered consumer products under
the CPSA. Thus, he believes that it was
inavpropriate to cite a recent case,
(“UB8.A. v. Ansconda Co., et al,” Mise.
No. 77-0024, (DD.C.) June 15, 1970
which indicates that the presence of a
vroduct in a consumer environment can
help decide whether that product is &
consumer product under the CPBA.
Therefore, the commenter urges “the
Commission in its final regqulation to de-
lete” the paragravh on » case
in order to “avoid the creation of an un-
necessary confiict * * * within the reg-
ulation itself.” :

In response to this comment, the Com-
mission notes that the paragraph which
cites the case in question is not in the
vroposed regulation but in that part of
the preamble which explains the regu-
lation. In the preamble, the Commission
cited “Anaconda” not in reliance on the
case as & basis for regulation but to show
how the case interprets the definition of
consumer product at section 3(a)(1) of
the CPSA which reads,

The term “consumer product” means any
article, or component part thereof, produced
or distributed (1) for sale to & consumer for
use in or around a permanent or tempotary
h hold or resid & school, in recrea-
tion, or otherwise, or (ii) for the personal
use, consumption or on’oymnnt of & con-
sumer in or around & permanent, or tempo-
rary h bold or resid & .school, in
recreation, or otherwise; °

Although courts have not yet reached
a definitive decision on the coverage of
the term ‘‘consumer product,” the Com-
mission believes that the statute and leg-
islative history, by themselves, afford
sufficient authority for Commission
jurisdiction over the defined product and
its use in consumer environments. It ap-
pears to the Commission that the defini.

tion of consumer patching compound in
the proposal falls within section 3(a) (1)
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OPSA and that the “Anaconda”
gusew\‘indemu ihe definition.

In order to minimize any confusion,
a new subsection (0) has been added to
§ 1304.1 Bcope and Application, to show
the coverage permitted by the CPSA.
That subsection reads:

(c) Only consumer products are subject
to this regulation. Patching compounds
which are consumer products sre those which
a oconsumer can purchase, Merely labeling
a petching compound for industriel use
would not exclude such articles from thie
ban. If the sale or use of the product by
consumers {8 factlitated, it is sudbject to the
ban. Patching compounds which are 1abeled
as, marketed, and sold solely for tndustrial
usé Iin non-consumer environments are not
subject to the ban. In addition to those prod-
ucts which can be sold directly to consumers,
the ban applies to patching compounds con-
talning respirable free-form ssbestos which
are used tn residences, schools, hospitals,
public bulldings or other areas where con-

s have st ry

It 18 clear from this language that use
of patching compounds in consumer en-
vironments determines their status as
consumer products, whether the patch-
ing compounds are applied profession-
ally or by consumers. And, although the
hazard may be greater for professional
users of patching compounds because of
their repeated exposure, residual dust
from sanding during construction or
renovation 18 also & hazard to consumers
who may not apply the patching come
pounds themselves (36).

(b) A manufacturer who supports the
ban states that he would have no way
of policing the sale of differemt aize con-
tainers. Therefore, although he packages
& 1-gallon size of patching compound for
sale to consumers and a 5-gallon size for-—-
commercial-industrial use, he believes
the ban should apply to all aizes.

Given the availability of petching
compounds to consumers through most
marketing channels, the Commission
agrees that it would be burdensome for
manufacturers and distributors to assure
that large sizes of patching compounds,
which they clalm to be industrial prod-
ucts, are not sold to consumers. More-
over, as noted in the preceding response,
merely labeling a patching compound
for non-consumer use would not exclude
such articles from the ban. Where a
manufacturer, distributor or retaller
fosters or facilitates the product’s sale
to or use by consumers, the product is
considered a consumer product and is
within the scope of this ban. This com-
ment indicates that it may be exceed-
ingly difficult to differentiate a patching
compound that is & consumer product
from one that might be termed a prod-
uct for industrial use only. Neverthe-
less, as atated in section 1304.1(c) Bcope
and Application, “patching compounds
which are labeled as, marketed, and sold
solely for industrial use in non-consumer
a:u:pnmenu are not subject to the

2. Regulation of patching compounds
by OSHA. A manufacturer of dry-wall
Joint compounds states that the commer-
cial and professional market for such
compounds is already regulated by the

RULES AND REGULATIONS

Occupational Safety and Health Ad-
ministration of the Department of Labor
(O8HA) and, since the consumer

of his business is small, the ban should
not apply to compounds for commercial
and Industrial use,

As is indicated herein, any patching
compound contalning respirable free-
form asbestos that consumers have ac-
cess to In consumer environments or
may purchase would be subject to the
ban. Therefore, such products, although
they may be for industrial/commercial
use, are also considered to be consumer
products.

On the subject of regulation of these
products by OSHA, the Commission notes
that section 31 of the CPSA provides that
the Commission shall have no authority
to regulate any risk of injury associated
with & consumer product if such risk
could be eliminated or reduced to a sufi-
clent extent by actions taken under the
Occupational Safety and Health Act of
1970. Under that Act, OSHA has issued
regulations which specify the airborne
concentrations of ashestos fibers to which
any employee may be exposed (20 CFR
1010.93a). However, OSHA regulations-.
apply only to workplaces and not to
places where consumers would use the
products themselves. Therefore, the
Commission considers that actions to
regulate this product which can be taken
under the Occupational Safety and.
Health Act of 1970, cannot reduce or
eliminate to a suMcient extent the un-
reasonable risk of injury to consumers
that is associated with the product. Ac-
cordingly, the Commission regulates
this product under the CPSA.

3. T'ype of patching compound covered
by the ban. A manufacturer of caulking,
senling, glazing, adhesive and coating
products believes the reputation of his
product could be adversely affected by
the ban. Although the Commission has
stated that the banned product presents
& hazard because it is mixed, sanded and
moved about during cleanup operations,
the commenter believes that the defini-
tion of the banned product should spe-
cifically exclude the above-listed prod-
ucts because they are designed to remain
flexible and are, therefore, not gener-
ally sanded. Therefore, the commenter
requests that the definition be ..mended
to cover only those compounds, “which
after drying sre required to be or are
normally sanded to a smooth finish.”

In response to this comment, the Com-
mission notes that the patching com-
pounds subject to the ban are thoss that
contain ssbhestos which can be inhaled
as a result of mixing, sanding and clean-
up operations. Therefore, patching ma-
terials such as those listed by the com-
menter which are not sanded after
application because they are intended to
remain flexible, would be exempt if they
are not available in dry, ready-to-mix
form. The Commission believes it is
clear that only consumer patching come
pounds containing asbestos which can
be inhaled when the product is in dry
form or being sanded are subject to the
ban and therefore declines in this case

to amend the definition of patching
compound at § 1304.3(d).

4. Asbestos terminology for both prod-
ucts. (a) In discussing the proposed defi-
nition of “asbestos,” a writer from a
chemical research and development cen-
ter states that “silica” 15 a chemical com-
pound and as a compound is not a com-
ponent of asbestos. He suggests that the
word “silicon” be used to denote that
it 1a a single element which is present
in asbestos.

The Commission concurs that the
term “silica” should not be used, but ra-
ther it should be “silicates,” since asbes-
tos is a generic term used to describe a
number of naturally-occurring hydrated
mineral silicates. Therefore, the word
“silica’” is deleted from the definition of
asbestos in §§ 1304.3(b) and 1305.3(b)
below and the term “hydrated silicates”
s substituted therefor.

(b) A public interest group takes is-
sue with the definition of asbestos used
in the proposal and urges the Commis-
sion to adopt a definition of asbestos
proposed by OSHA in 1978, The defini-
tion of asbestos used in the Commission
proposal is based on the definition used
by the Bureau of Mines (38). The com-
menter believes that the OSHA proposed
definition could help resolve disputes
over the presence or abeence of asbestos
in consumer products. :

As the commenter pointed out, sevenl.

federal agencies with responsibilities for
regulating asbestos (EPA, FDA, OSHA,
CPSC) are working toward a uniform
definition of asbestos. At a recent work-
shop. July 18-20, 1977, at the National
Bureau of Standards on asbestos defini-
tion and identification problems, it was
agreed that there should be a uniform
definition of asbestos which wauld be
mineral correct as well as reflect
health concerns. However, there was
clearly a lack of agreement on a defini-
tion and an interagency agreement on a
definition has not yet been reached.

The definition which the commenter
urges the Commission to adopt wes pro-
posed by OSHA on October 19, 1978; it
has not yet been finalized and is subject
to change. The OSHA proposed defini-
tion reflects OSHA's concern for the
health aspects of asbestos and is based
on experimental rindings associated with
fiber morphology (size and shape). The
Bureau of Mines also seeks to encourage
uniform definition. Their definition
which was used by the Commission is
based on mineralogical composition. This
has been adopted in final form by that
agency. -

The Commission has reviewed much of
the available data on the characteristics
of asbestiform mineral fibers and their
nonasbestos counterparts. From these
data, it would appear that use of the
proposed OSHA definition could also in-
clude nonfibrous cleavage fragments and
other particulate substances, as well as
other mineral fibers within the proposed
dimension range that are not asbestos
fibers. While the Commission is inter-
egted in arriving at an unambiguous uni-
form definition of asbestos, there is not
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ough evidence to base & definltion
:ﬁz’w on fiber morphology. There-

, Commission the pro-
Lo ud‘:nnmon should not be changed
in the final rule. As ciroumstances war-
rant, the definition could be amended at -
later date. .
* 8. Asbestos contamination in patching
compounds. Beveral manufacturers ex-
pressed concern that all patching com-
pounds would be subject to the ban rath-
er than only those compounds to which
asbestos has been intentionally added.
They point out that asbestos is ubiqui-
tous in the environment and that traces
of asbestos may be present as a contam-
inant {n other mma.u;au that are mined
{n areas of serpentine rock. One com-
menter auaes::m;mt the com%?;
consider permi petching com
tain turally occurring

tamination by weight be permitted. The-
lowest percentage suggested by one com-
menter is 1 percent because the En-

vironmental . Protection Agency (EPA)

permita the presence of 1 percent asbes-
tos by w:xl:lhttlr:n sprayn;on asbestos in-
sulation Pproo A

As noted in the proposal, the Commis-
sion is aware that asbestos is present in
the environment. Further, the Commis-
sion does not wish to ban all consumer
patching compounds in which traces of
ashestos are present as a contaminant -
rather than as an intentionally sdded
substance.

The suggestion that the Commission
permit contamination of 1 percent by
weight, however, appears to be inappro-
priate for consumer patching compounds
because consumers would not be suffi-
ciently protected. One percent by weight
could mean a substantial number of
small lightweight asbestos fibers, thus
presenting a significant exposure to con-
sumers of respirable free-form asbestos.
Therefore, the Commission declines at -
this- time to adopt a percentage by
zelsht to define permissible contamina-

on.

Industry experts do not agree as to the
amount of ashestos that might be pres-
ent in products without deliberately
added asbestos. Nor s there agreement
on the reliability of the techniques used
to measure low levels (below 1 percent)
of ashestos by weight, The Commission
believes, however, that the use of ap-
propriats quality control measures and
careful selection of raw materials can
serve to minimise oontamination from
unintentionally added asbestos (see the
Commission’'s economic impact state-
ment on file at the Office of the Becre-
tary). In order to emphasize that only
patching compounds with clearly un-
avoidable traces of asbestos contamina-
tion will be permitted, the Commission
deflnes “inten -added ashestos”
at § 1304.3(f) of the rule below to mean
asbestos which is :

(1) added deliberately as an ingredient in-
tended to impart specific characteristics; or
(3) contained in the final product as a result
of knowingly using s raw material contain-
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ing sabestos. Wh [ 2 finds
out that the finished product taing as-~
bestos, the manufacturer will be considered
as knowingly using a raw material contain-
ing asbestos unless the manufacturer takes
steps to reduce the asbestos to the maximum
extent feasible.

Therefore, the ban applies only to
consumer patching compounds contain-
ing intentionally-added respirable free-
form ashestos and will not apply to
products having unavoidable trace
amounts.,

8. Artificial embderizing materials—
exemption from ban. A manufacturer of
electrio artificial logs and electric fire-
places states that although the Commis-

sion proposed to ban only artificial em- -

berizing materials containing respirable,
free-form asbestos, references in the
media to artificial logs and artificial fire-
places refiect adversely on his business.
He asks, therefore, that his products,
which use an artificial ash bed of vermic-
ulite, be exempted from the ban.

As the commenter noted, the Commis-
sion ban applies only to emberizing ma-
terials containing respirable free-form
asbestos and not to any artificial logs or
artificial fireplaces with which they may
be used. Since the banned product is
used with artificial logs, it is understand-
able that questions are raised as to dif-
ferent kinds of artificial logs. The Com-
mission does not believe it would be ap-
propriate to exempt from the ban all
électric logs coated with unidentified
substances, or all artificial ash used in
electric fireplaces, since some of these
articles could include the banned prod-
uct. However, in order to clarify the mat-
ter for consumers as well as producers,
the Commission adds a statement to
§ 1306.3(d), the definition of emberizing
materials, which reads, “electric artifi-
clal logs and artificial ash beds used in
electric fireplaces which do not contain
respirable free-form asbestos are not in-
cluded in this definition.”

B. Effective date. 8ix commenters dis-
cussed the proposed effective date of the
ban of consumer compounds
which was 30 days after publication of
the final rule. Five manufacturers sug-
gested a date later than 30 days after
publication. A public interest group sug-
gested that the effective date be the date
of publication of the final rule.

(1) One commenter suggested that the
Commission considier a series of effective
dates for the ban on consumer patching
compounds: 30 days for manufacturers,
90 for distributors and 180 days for re-
tailers in order to clear inventories.
Beveral commenters believe that a 30-
day effective date might prove burden-
some to small manufacturers because of
the inventory problem.

The matter of inventories was con-
sidered in the July 29, 1977 proposal to
ban and further discussed at the public
meeting of August 18, 1977. The concern
of those involved to clear their existing
inventories of consumer patching com-
pounds containing respirable free-form
asbestos was considered. Information
available to the Commission indicates
that manufacturers are now maintain-
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ing & relatively small inventory. Dis-
tributors report that they maintain a
small {nventory compared to their sales.
Retallers have a much slower-moving
inventory (51).

The Commission considered the pos-
sible adverse economic impact of & 30~
day effective date on inventories of man-
ufacturers, distributors and retailers.
‘The Commission also considered the pos-
sible adverse effects of exposing con-
sumers to inhalable asbestos by permit-
ting the manufacture, distribution and
sale to consumers of patching com-
pounds until 180 days after publication
of & ban. It appears to the Commission
that early discontinuance of the manu-
facture of this product would be neces-
sary in order to stop its continuing pro-
liferation in the market. On the other

impects.
Therefore, the Commission declares
below at § 1304.4 that consumer patch-
ing compounds containing respirable
free-form asbestos . which have been

any person

In addition, the Commission declares
that all other consumetr patching
pounds containing respirable free-form
asbestos, no matter when manufactured

more days after publication of this rule.
(As stated below in § 1304.4(g) of the
rule, initial introduction into commerce
of this product occurs when the product
is physically shipped from a manuface
turer's facility to a distributor, retafler,
consumer or to another person for appli-
cation in a consumer environment.)
- In summary, 30 days after publication
of this rule, manufacturers will be pro-
hibited from manufacturing or shipping
the product to distributors, retailers,
consumers, or to others for application
in consumer environments. Purther, 180
days after publication of this rule, dis-
tributors and retailers will be prohibited
from selling, offering for sale, or distrib~
uting any of the described products, no
matter when manufactured or initially
introduced into commerce, to distribu-
tors, retailers, consumers or to others for
application in consumer environments.
(2) The public interest group recom-
mends that the effective date of the ban
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on consumer patching compounds con-
ta.mm: ruplr::le free-form asbestos be
the date of publication of the final rule,
as it is for artificial emberizing materi-

u."rhocommhdonpropoaedthstthoef-

berizing

tion although the Administrative Proce-
dure Act (8 US.C. 853) which governs
publication of consumer product safety
rules, provides that a rule should be pub-
lished 30 days before its effective date
unless the Commission finds good cause
to provide otherwise. Unlike patching
compounds, where exposure to ashestos
fibers is most prevalent during mixing,
sanding and c¢leanup operations, al-
though the fibers may remain suspended
for a oonsiderable duration of time, as-
bestos fibers in emberizing materials can
be respired as long as such materials are

rdinary

appeared to the Commission, therefore,
* that thess emberizing materials should
be removed from commerce as quickly as
possible and that there is good cause to
have the ban effective on the date of pub-
lcation. To assist persons who already
had such materials in their homes, the
Commission, on July 21, 1977, issued a
press releass on the impending ban which
included a Consumer Alert advising con-
sumers of the dangers associated with
thess emberizing materials and issuing
instructions for their safe removal.

Economic advice to the Commission
indicates, in addition, that no significant
adverse economic impacts are anticipat-
ed as a result of the immediate effective
date for emberizing materials (81). As is
indicated in the foregoing discussion, the
economic impeact of & 30-day and even
& 180-day effective date for patching
compounds would be significant and
therefore it appears that the economic
impact of an immediate effective date
would be more significant. S8ince no new
information has been presented to show
that an earlier éffective date should be
promulgated, the. Commission declines
of the public interest
group. Therefore, the effective date of the
regulation on consumer patching com-
pounds containing respirable free-form
asbestos is 30 days after publication of
this rule as to manufacture and initial
introduction into commerce and 180
days after publication as to all other
units of the defined product no matter
when manufactured or initially intro-
duced in commerce.

C. Product risks and risk assessment.
Several commenters discussed the Com-
mission’s risk asseasment for patching
compounds and questioned other aspects
of the hasard.

(1) A manufacturer suggests that use
by the general public or by ashestos
workers is not hazardous and that the
greatest hazard is to a worker during
sanding operations if he also smokes.

The Commission notes that while data
from an epidemiological study of asbes-
tos insulation workers indicated there
was an increased risk of death from lung
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cancer among smokers, it also indicated
there was 2180 an increased risk of deathx
from other asbestos-related diseases, in-
cluding asbestosis, among nonsmokers
(17). Data al20 suggest that the high risk
of mesothellomas (cancers of the pleura
and peritoneum) from asbestos exposure
:ppenntobeunreuwdwamom as,
)

(2) A distributor of fireplaces and fire-
place equipment doubts there is & hazard
associated with emberizing materials be-
cause the fibers used in emberizing ma-
terials are relatively large and fibers
wll:nlil; wotnmd become alrboman would be
p up the fireplacs flue.

While it is true that the large asbestos
fiber bundles pose littie risk of inhalation,
the fiber bundiles release individual fibers
which in turn, can break logitudinally
into microscopic fibrils (57) . Fibers could
become airborne under normsl use, in-
stallstion, and handling conditions, as
wall as from room drafts. Once the fibees
become airborne, they can remain sus-
pended over long periods of tims, eventu-
ally out on items of furniture,

theee items. As long as the free-form as-
bestos emberizing material remains loose
on the fireplace noor there is s m&bﬂ
ity that it could become airborne and
thus respired.

(3) A manufacturer states that since
Commission date are based oo occupa~
tional statistics, it is difficult to document
the Commission’s view, in the proposal
that, “for many people the major ex-
gosuro to inhalable asbestos is in the

°m°.”

‘While it is true that much of the Com-
mission data on asbestos-related disease
are based on occupational statistics, a
risk assesament was made of consumer
exposure to respirable asbestos in patch-
ing compounds during mixing,
and cleanup operations which estimated
the increased risk of lung cancer from
such exposure in the home. A report of
asbestos in consumer patching com-
pounds indicated that significant levels
of respirable free-form asbestos fibers
were detected in rooms adjacent to that
where the u:tuu patching and sanding
operations had occurred so that other
household members could be exposed as
well as the individual performing the
patching job (36). In many areas of the
country (nonurban), there appears to be
& relatively low background level of as-
bestos (32). Therefore, exposure in the
home to asbestos fibers released from
consumer products could represent the
major exposure, As noted in the proposal,
Dr, Paul Kotin, Johns-Manville, stated
in a presentation before the Commiasion,
June 9, 1977, that young children are
particularly vulnerable to exposure to
carcinogens and clearly their major ex-
posure to inhalable asbestos would be in
the home. The Commission therefore
feels it is essential to minimisze, to the
extent possible, exposure to respirable
asbestos.

(4) A commenter questions Commis-
sion reliance on OSHA's proposed
amendment of October 9, 1975 to occus

pational exposure to asbestos as the basis
for the(:ommmmn proposal. The com-
menter believes that portions of the
OBSHA review of October 1975 are scien-
tifically inacourate.

The Commission notes that most of the
information on hazards associated with
inhalation of asbestos is based on occu-

ences {0 studies which OSHA termed to
be of questionable validity.

As pointed out in the Commission pro-
posal, there had been only one report of
consumer exposure to asbestos in the
scientific literature prior to the proposal.
Based on the data from that study, »
Commission assessment was made of the
potential increased risk of respiratory
cancer associated with use of consumer
g‘betc:m‘ compounds containing asbestos

ssbestos inhalation in non-occupetion-
ally exposed individuals, lncludlnc re-
ports from sutopsy findings of asbestos
nbmlnlunctluuumdtromepldemlo-
logical studies.

) musesslnxthodecreesndmt\no
oltborbkof!njurytooomumenlmm
patchinig compounds, the Commission
reviewed experimental data and human
experience information. In addition, on
the basis of data by Rohl on exposure to
esbestos during the use of consumer
patching compounds (36), the Commis-
slon’s Health Sclences staff calculated an
assesmient of the risk which was de-
scribed in the proposal. The calculations
were based on the application of a theo-
retical model simflar to that described
by Enterline and Henderson (11), Sev-
eral highly technical comments were re-~
celved in response to the risk assessment. .
The significant issues raised in thegs
comments are discussed below.

(a) Two commenters questioned the
assumption in the risk assessment that
exposure to asbesios is cumulative over
the lifetime of a person, and whether
intermittent exposure over several years
has the same effect as if the same ex-
posure had taken place in a single year.
In reviewing the literature on asbestos
exposure, the Commission finds that as-
bestos fibers are unlike many chemicals
and other materials which the body may
metabolize and excrete. Body clearance
of asbestos fibers is much less effective.
They have been found not only to re-
main in the body but to accumulate (88).
8ince the data tend to show that inter-
mittent exposure can lead to cumulative
bulldup of asbestos fibers, it appears to
the Commission that intermittent ex-
posurs over several years could have the
same hazardous effect as if the total
intermittent exposure had taken place
within one year.

(b) Two commmenters indicated that
the hazard from applying patching com-
pounds could differ in different circum-
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stanoces. 'rhey mdiuh that persons of
differing skills may release different
amounts of inhalable asbestos into the
alr. Although these differences occur, a
consumer would likely release more as-

be less skilled in the process than a pro-
teaslonal applicator. The Commission
as these commenters point out
that some products have a smaller per-
centage of asbestos than those which
were used for exposure data in the Com-
mission risk assessment. For example,
one commenter submitted asbestos ex-
posure data from a study he conducted
using & compound that contained a
smaller amount of asbestos. Based on
this commenter’s exposure data, another
risk assessment was conducted. The re-
sults suggest that use of a patching com-
pound contalning less asbestos may re-
duce but does not eliminate an excess of
deaths due to exposure to asbestos in
patching compounds. The range is from
1 detthpermnuonmom exposed for
the projected five years exposure using
model and up to 226 lifetime excess
cancer respiratory deaths per million
persons exposed during another model
(53). It ahduld be noted here that while
asbestos levels may vary, they do not
change the fact that there is no known
level below which inhalable asbestos may
be considered safe.

(¢) Another commenter says that us-
ing & premixed compound reduces the
oonsumer’s exposure to asbestos. The
commenter also thought that the Com-
mission’s estimate of consumer exposure
was too high. The Commission’s risk as-
séssment analysis did take into consid-

the
and cleaning operations in.

sanding
volved would be the same as for the dry
compound. Consequently, the risk as-
sesament values would not be signifi-
cantly reduced. As for the four-day,
eight-hour exposure being too high an
estimate, no data were submitted to sub-
stantiate that contention. As stated in

may be high, it is a reasonably foresece-

able exposure.

D. Substitutes for asdestos. The July
29, 1977 proposal notes that substitutes
for asbestos are already being used in
patching compounds. One of the moet
common substitutes is attapulgite, a fi-
brous clay. Other substitutes of a fibrous
nature are wollastonite, kaolinite, septo-
lite and bentonite. Several comments ex-
press concern that materials used as sub-
:?dt:tutorubutoomuaomhu-

The Commission shares this concern.
Substitutes for asbestos have been under
consideration for only & short time. Little
data are avallable on which to evaluate
the safety of substitute materials. Ex-
perimental findings of 8tanton (58) indi-
cate that many mineral fibers (in addi-
4on to ashestos) of small respirable di-

. RULES AND REGULATIONS

mentions are biologically active under
experimental conditions,

According to correspondence dated
July 26, 1977 from Dr. Paul Kotin of the
Johns-Manville Co. with environmental
consultant Barry Castleman, a Johnsa-
Manville study is under way to assess the
potential inhalation hazard of certain
naturally-occurring or man-made min-
eral fibers such as ceramic fibers. Ce-
ramic fibers are a potential substitute for
artificial emberizing materials,

Human exposure data to substitutes
aro extremely limited. Occupational ex-
posure data to certain clay mineral fibers
which are proposed asbestos substitutes
are scheduled to be presented at a Sym-
posium on Occupational Exposure to Fi-
brous and Particulate Dust and their Ex-
tension into the Environment, in Decem-
ber 1971. These data are expected to in-
dicate the extent of exposure, rather
than human experience findings on re-
sults of such exposure. Data on the re-
sults of human exposure to asbestos sub-
stitutes will not, in all likelfhood, be
available in the near future,

(1) A commenter suggests that substi-
tutes, since they would be fibrous, would
present a risk. -

In assessing asbestos substitutes, data
avallable to the Commission indicates
that a number of substances may be used
which are not fibrous such as caleium
carbonite, clay, resins and mica. For the
fibrous clay minerals which may be used
as ashestos substitutes such as wollasto-
nite, ksolinite, sepiolite and bentonite,
the Commission is aware that there is a
lack of conclusive data on the hazard
potential associated with these minerals.
Additional study is needed to evaluate
the risk of inhalation exposure to such
small mineral fibers. Nevertheless, the
Commission believes that the known risk
from inhalable asbestos requires the
banning of these products at this time.

(2) A comment questions & statement
in the proposal that fibrous glass could
be considered a substitute for chrysotile
in emberizing materials.

The Commission concurs with this
comment; it is currently unaware of any
manufacturers or distributors who use or
know of the use of fibrous glass for this
purpose. In addition, from a technical
viewpoint, glass fibers are not similar in
size and ahape to chrysotile. Unlike the
rod-like glass fibers, chrysotile tends to
be curved, or be of curly fibers or fiber
bundles, comprised of extremely small-
diamatered fibrils. However, glass fibers
are similar—at least in shape—to some
of the amphibole asbestos minerals. The
diameter of most fibrous glass is report-
odly greater than 3-8 microns and con-
sidered too large to be respirable. How-
ever, glass fibers are not of uniform di-
mensions and a small percen
of respirable size. Additional study is
needed to assess the pathologic effects of
inhaled fibers, including fibrous glass.

E. Economic considerations. 8ix com-
menters expressed concern that the ban
would have an adverse economic impact
on the industry. Five of the six are man-
ufacturers who commented on patching

tage may be
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compounds. The sixth is a distributor of
gas fireplace logs.

One patching compound manufacturer
‘claimed that some firms in that indus-
try will go out of business should the
ban be promulgated. Az noted below,
our studies indicate that some small
producers may not _have the technical
capablility to reformulate their products -
satisfactorily or may be unable to obtain
necessary raw materials by the effective
date of the ban. Thus, some may cease
production temporarily, until such re-
formulation is achieved. S8ome of the
large manufacturers have indicated a
willingness to license their asbestos-free
formulations (or parts of them) to small-

er L

Two commenters discussed potential
cost effects of the ban on patching
compounds other than those relating to
the product itself. One patching com-

with the professional application of non-
ashestos formulationis because of differ-
ent performance characteristics. The
Commission has investigated the poten-
tial increase in direct labor costs as-
sociated with existing asbestos and non-
asbestos formulations; it estimates an
initial 10 to 25 percent average increase
as & result of switching from the former
to the latter. Other costs may accrue to
professional users of the produet should
different application tools be needed or -
should some jobs have to be redone to
the relatively poor shrink- and &rack-
renistance of some non-asbestos formu-

tions improve and ss applicators become
more accustomed to using non-ssbestos
formulations.

One company which may be advmely
affected by the proposed ban reports
that attapulgite, one of the prime sub-
stitutes for asbestos in patching com-
pounds, is in “limited supply” and thaf
some small manufacturers may have
difficulty in obtaining that material.
Other industry sources have reported
this same problem. The larger patching
compound producers, who salready have -
asbestos-free formulations on the mar-
ket, are not expected to have as
much difficulty in obtaining substitute
materlals,

Two manufacturers discussed the ban's
potential adverse effect on the utility of
the product. One expressed a belief that
non-asbhestos formulations are inferior in
performance to asbestos formulations.
Another reinforced that belief, reporting
that the absence of asbestos formula~
tions may prompt workmen to add their
own asbestos to the product to help pre-
vent cracking when wall joints are cov-
ered. However, the addition of asbestos
would be tantamount to manufacture of
the banned product and would thus be
prohibited. It appears that at least some
existing non-asbestos formulations may
be less desirable, {rom & performance
standpoint, to professional contractors;
most consumer applicators are not ex-
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pecwdwmnamm«m
the 's performance.

mu upmdiuted in the proposal, ths
Commission is aware that economic im-
pacts of varying degrees will occur as
& result of the ban on inhalable asbestos
containing patching compounds and
emberizing materigls containing res-
pirable free-form asbestos. Also, the
Commissi

for producing asbestos-free patching-
compound formulations is becoming
more generally available. The economic
impact will tend to be reduced over time
as non-asbhestos formulation technology
becomes more widéspread and as exist-
ing recent formulations are improved by
manufacturers. The nature and extent
of the effects on the industries are dis-
cussed in the Environmental and
Economic Assessments now on file in the
Ofice of the Secretary and were con-
sidered by the Commission during this
rulemaking process.

F. Other commenu (1) Several com~
menters suggested that the Commission
should investigate other products con-
taining asbestos in order to determine
the existence of possible hazards.

In the proposal, the Commission noted
that information on other products con-
taining inhalable asbestos would con-
tinue to be developed in order to deter-
mine whether further regulation is nec-
essary. Accordingly, the staff has begun
to develop plans for collecting such in-
formation.

(2) One commenter suggested that
the Commission i{ssue a rule that would
prohlblt stockpiling of the banned prod-

Secuon 9(d) (2) of the CPSA provides
that the Commission may, by notice and
comment rulemaking, prohibit a manu-
facturer from stockpiling a product for
which a consumer product safety rule
has been promulgated. In this case, the
ban on consumer patching compounds
covers the manufacture and initial in-
troduction of products into commerce 30
days after promulgation; the ban on
artificial emberizing materials covers
products in-commerce on the date of
promulgation. Therefore, in practical ef-
fect, there would not be time for manu-
facturers to stockpile; nor would there
be time prior to these effective dates for
notice and comment rulemaking.

(3) A commenter expressed concem
that the banned products be kept out .
of international commerce.

The Commission notes that this com-
ment is directed not to the proposed rule
but to its enforcement. If this matter
should become a problem it would be
considered in the context of mfom-
ment.

(4) Beveral comments suggested edi-
torial changes in the proposal. These
suggestions were considered and, where
appropriate, have been included herein.

DESCRIPTION OF THE BN

The banned products. Parts 1304 and .

1305 declare, respectively, that consumer
patching compounds and artificial em-
berizing materials (embers and ash)

RULES AND REGULATIONS

contalning respirable free-form asbestos
are banned harzardous products under
section 8 of t.he Consumer Product
Safety Act.

Scope and application. The rules apply
to the named consumer products that
are customarily produced or distributed
for sale to or for the personal use, con-
sumption or enjoyment of consumers in
or around a household or residence, &
achool, in recreation or otherwise. In ad-
dition to those products which can be
sold directly to consumers, the ban ap<
plies to the named consumer products
which are used and enjoyed by consum-
ers, such as those used in residences,
schools, hospitals, public buﬂdlnu or
other areas where connunen have cus-
tomary access, whether the patching
compounds are applied professionally or
by consumers. Only consumer products
are subject to this regulation.
Patching compounds which are con-
sumer products include those whlch )
consumer can purchase. Merely label-
ing a patching compound for industrial
use would not exclude such articles from,
the bart, If the sale or use of the
product to consumers is facllitated,
rlt is subject to the ban. Patching
compounds which are labeled as, mar-
keted, and sold solely for industrial use
in non-consumer environments are not
subject to the ban. The ban applies to
patching compounds containing- inten-
tionally-added respirable free-form as-
bestos s0ld directly to consumers and to
those which are used in residences,
schools, hospitals, public buildings or
\ot.her areas where consumers have cus-

tomary access,

Efective dates. (1) The rule at Part
1304 below applies to consumer patching
compounds containing respirable free-
form asbestos that are manufactured or
initially introduced into commerce on
January 18, 1978, or after that date. For
all other consumer patching compounds
containing respirable free-form asbestos,
no matter when manufactured or ini-
tially introduced into commerce the rule
at Part 1304 applies on June 12, 1978,
and after that date. This means that
30 days after publication of this rule,
manufacturers are prohibited from man-
ufacturirig or shipping the product to
distributors, retailers, consumers or to
others for application in consumer envi-
ronments. Purther, 180 days after publi-
cation of this rule, distributors angd re-
tallers will be prohibited from selling, of-
fering for sale or distributing in com-
merce the described products, no matter
when manufactured or initially intro-
duced into commerce, to distributors, re-
tallers, and users,

(2) The rule at Part 1305 below applies
to artifiical emberising materials (embers
and ash) containing respirable free-form
asbestos that are in commerce on De-
cember 15, 1977, or after that date. This
prohibition applies to products in inven-
tory as well as to those manufactured
on or after the effective date.

The Administrative Procedure Act (5
U.8.C. §53) which governs the matter of
. effective date for banning rules under the

.~

CPS8A, provides that a rule should be
published 30 days before 1is effective date
unless the Commission provides other-
wise for good cause found and published
with the rule.

As described in the discussion above
on effective date, the Commission is con-
cerned that ordinary household air cur-
rents in homes that contain artificial
emberizing materials, can cause continu-
ing exposure of consumers to the respira-
ble free-form asbestos in artificial em-
bers and ash. It appears to the Commis-
sion, therefore, that these products
should be removed from commerce as ex-
peditiously as possible in order to avoid
having additional numbers of consumers
unwittingly purchase these materials,
The Commission finds there is good cause
to issue the rule on artificial em!|
materials effective on the date of pub-~

lication.
Freomvos

1. CPSA Section 8. Section 8 (1) and
(2) of the CPSA require that, before 1s-
& consumer product safety rule
decl&rlncaproducttobeabmnedhu—
ardous product, the Commission must
find (1) that the product presents an
unreasonable risk of injury and (2) that
no feasible safety standard can ade-
quately protect the public from the un-
reasonable risk of injury assoclated with
the product.

(a) Unreasonabdble risk of injury. The
muhtiom are intended to reduce or
eliminate the unreasonable risk of injury
to the public from cancers such as lung
cancer and mesothelioma. The risk is
associated with asbestos fibers which
are not tightly bound into or encapsu-
lated in the composition of & product.
The health risk occurs when asbestos
fibers become airborne such as by mix-

ing, sanding, or cleanup operations when -

using patching compounds, or-by the
effect of ordinary household air currents
on artificial emberizing materials in
fireplaces. Tests show that certain malig-
nancies are related to asbestiform min-
erals; these can arise 20 or more years
after occupational exposure. However,
also reported are malignancies from in-
direct, non-occupational exposure. In o
recent case, the court recognized a study
on ashestos exposure cited by the En-
vironmental Protection Agency at 40 FR

48295, showing ‘‘new blological evidence -

supporting the significance of single,
short-term exposures * * * One-day in-
halation exposures in animal experi-
ments have produced an increase in the
incidence of mesotheioma.” National
Association of Demolition Contractors
v. Environmental Protection Agency, Civ.
l;i:s.l 3#1645. 752078, D.C. Cir., October

The information on which the Com-
mission made the determination of un-
reasonable risk consists primarily of
data on exposure of industrial workers
to respirable free-form asbestos. Infor-
mation on exposure of the public to in-
halable asbestos in individual consumer
products is limited. However, as is evi-
dent from the extensive bibliography in-
cluded herein there is genera] scientific

L]
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medical sgreement that there is no
‘k:dovn threshold level below which it is
safe for people to be exposed to respl-
rable free-form asbestos.

As noted in the propoeal, inhalable
asbestos in the household from consumer
patching compounds and artificial em-
berizing materials presents a great risk
due to the presence in the household of
persons, such as children, who may be
particularly vulnerable to carcinogens.
Because of the long latency period, ex-
posure to inhalable asbestos in the home
can be life shortening for children. The
Commission notes that consumers are
exposed to asbestos from sources other
than the banned products. However, con-
sumers who are exposed to asbestos fibers
from patching compounds and artificial
embers and ash recelve additional doees
of asbestos and can be assumed to face
a greater risk than persons not so ex-

posed, and a greater cumulative risk than-

if no asbhestos were present in the general
environment.

In determining that the risk of cancers
is unreasonable, the Commission con-
cludes that the degree and nature of the
risk of injury and the probebility that
the risk will result in harm outweighs the
rules’ effect on the products’ utility, cost
and availability to the consumer.

(b) No feasible safety standard. The
Commission 1s not aware of a technically
feasible procedure .for removing the
hasards of cancer from respirable free-
form asbestos in the named products.
The Commission believes that not all
patching compounds present an unrea-~
sonable risk of injury to the public, only
patching compounds contalning respir-
able free-form asbestos. The hazard as-
sociated with this product is caused by
the free form in which the asbestos ap-
pears. A safe level of exposure to free-
form asbestos is not known. Therefore,
it does not appear that a standard for
patching compounds containing respir-
able free-form asbestos is feasible.

The product artificial emberizing ma-
terials for fireplaces, containing respira-
ble free-form asbestos is used only in dry
form. Thus {ndividual asbestos fibers are
never bound together. If the asbestos
fibers were coated by another material to
bind the fibers, it would no longer be the
same product and would not give the de-
sired decorative effect. In considering
the dry character of the product and the
fact that a safe level of exposure to res-
pirable free-form asbestos is not known,
it does not appear that a standard for
artificlal emberizing materials contain-
ing respirable free-form asbestos s
feasible.

The Commission believes that no

standard can render the defined prod- -

ucts non-hazardous and concludes that
only banning these products can ade-
quately protect the public from unrea-
sonable risks of injury assoclated with
them.

2. CPSA Section 9(b). Section 9(b) of
the CPSA, 15 U.8.C. 2058(b), as amended,
requires the Commission to consider and
take into account in the promulgation
of a rule the special needs of elderly and

RULES AND REGULATIONS

handicapped persons to determine the
extent to which such persons may be
adversely affected by such rule. The
Commission has considered these needs
and has determined that no adverse ef-
fect on elderly or handicapped persons
will result from this regulation. It is in
the best interest of the entire public, in-
“cluding the elderly and handicapped,
that these hazards be reduced.

8. CPSA Section 9(c). Bection 9(c) of
the CPSA requires that prior to promul-
gating a consumer product safety rule
the Commission shall consider and shall
make appropriate findings for inclusion
in such a rule as t0: (1) The degree and
nature of the risk of injury the rule is
designed to eliminate or reduce; (2) the
approximate number of consumer prod-
ucts, or types or classes thereof, mbject
to such rule; (3) the need of tho public
for the consumer products subject to

such rule, and the probable effect of

such rule upon the utility, cost, or avail-
abllity of such products to meet such
need; (4) any means of achieving the
effect of the order while minimizing ad-
verse effects on competition or disruption
or dislocation of manufacturing and
other commercial practices consistent

with the public health and safety; (5).

that the rule is reasonably necessary to
eliminate or reduce an unreasonable risk
associated with such product; and (6)
that the promulgation -of the rule is in
the public interest (18 UB.C. 3058(c)).
The findings required by Section 9(¢)
of the act have been described generally
in the preamble and are incorporated in
§§ 1304.5 and 13.06.5 of the rules below.
BIBLIOGRAPHY

1. Anderson, H. A, Lilis, R, Daum, 8.,
Pischbeln, A, 8. and Selikofl, I. J.: Household-
Contact Asbestos Neoplastic Risk. Ann, N.Y,
Acad. 8ci. 371:8311-333 (1976).

2. Asbestos Information Assoc.: Informa-
tion from Ropnunhtlvo of the Ashestos In-
ternational A tion Conf Ham-
burg, Germany, 1976, June 27, 1977 memo.

3. Borrow, M., Conston, A., Livornese, L. I,
and Schlet, N.: Mesothelioma and Its Asso-
ciation With Asbestos. JAMA (8): 93-07
(1967).

4. Oanada. Consumer and Corporate Affairs,
Consumer Standards Directorate, Product
Safety Branch, Asbestos In and
Modelling Materials Issue No. 2, June, 1976.

8. Department of Labor. Occupational
Bafety and Health Administration: Asbestos
Dust Standard. 29 CFR 1010.93a.

6. Department of Labor. Occupational
Safety and Health Administration: Occupe-~
tional Exposure to Asbestos. Notice of Pro-
posed Rulemaking. PR Vol. 40, No, 197, pp.
47652-87668, (Oct. 9, 1978).

7. Department of Labor. Occupational
Safety and Health Administration: Asbestos
Dust in the Construction Industry. Pre-
liminary Draft: Technical Feasibility Assees-
ment, Spackling and Drywall Joint Com-
pounds, p. 113. (1977).
8. Edge, J. R.:

, 1ated DM

63361

11, Enterline P.,, and Hendersom, V.: A
uodol for lnnpouun' to Low levels of
tos Exposure. Presented at Conference
on Pmbumn of lxtr&pohun‘ the Results of
Laboratory Animal ut to Men and
txtu.pohﬂn; the Results from High Dose
nts to Low Dose Level Expo-
mro. Pinehurst, N.C. (March 1076).
. 12. Enteriine, P., DeCoufle, P., and Hender-
son, V.: Mortality in Relation to Occupa-
tional Bxposure in the Asbestos Industry. J.
of Occupational Medicine 14 (13): 897-903
(1073).
13. Enticknap, J. B, and Smither, W. J.:
Peritoneal Tumours in Asbestosis Brit. J. Ind.
Med. 21:20-81 (1964).

14. Environmental Defense Pund: Petition
for Action under section 13 of the CPSA
against fireplace ashes and Logs Containing
Asbestos. Footnote 1. May 12, 1077.

18. Fletcher, D. O.: A Mortality Study of
Shipyard Workers and Pleural Plagques. Br.J.
Ind. Med. 29:142-145 (1973).

16. Greenberg, M. and Davies, A. L.:
Mesothelioma Register 19678, Br. J. Ind. Med.
31:91-104 (1974).

17. Hammond, E. O, Belikoff, I. J. and
Churg, J.: Noopluu Among Insulation
Workers in the United States with Special
Reference to Intra Abdominal Neoplasia.
Ann, N.Y. Acad. Bel. 1832:810-628 (1968).

18. Hammond, %.0., and Selikoff, 1. J.: Re-
lation of Cigarette Bmoking to Risk of Death
of Asbestos Associsted Disease Among Insu-
lation Workers in the United States, pp. 813~
317 International Agency for Research on

19, mmu.r Q.: Asbestos Hasard {in Naval
rviie Ann. Oooup. Hyg. 11:134-148

20. Hasan, Faysal M. otu 'rhoSlmne.m
of Asbestos Rxposure in the Disgnosis of

Mesothelioma: A 38 year Bxperience from &
Major Urban Hospital, Amer. Rev. Resp. Dis.
118:761-768 (wn)

Il. Hufl, J. B., Hammons, A. 8, Dinger, C.

unnm. B. L., and Ulrickson, Q. U.:

Asbuta An Overview, Env, Chemicals
‘nummumu Health 9rd Annual Con-
eronce

22. IARC Working Omup on the Evaluation .

of the Carc Risk of Chemicals to
)n.n IARC Monographs on the Evaluation of

the Carcinogenic Risk to Man: Asbestos. Intl
Agency for Research on Cancer, 1977,

33. Interagency OCollaborative Group on
Environmental ns, 19th Moeeting,
NIH. Aug, 14, 19785.

24. Jones, H. B, and Grindon, A.: Environ-
mental Pactors ln the Origin of Cancer and
Estimation of the Possible Hasard to Man.
M, Cosmet. Toxicol, 18:251-268 (1978).

28. Lillington, G. A. et al: Oonmu Maligs
nant Mesothelioms. New Eng. J. Med. 29!
(11) : 583-584 (Bept. 13, 1074).

26, McDonald, J. C., McDonald, A, D., Gibbs,
A. W, et al: The Health of chryaotuo
Asbestos Mins and Mill Workers of Quebec.
Arch. Env, Health 28:61 1974.

27. McEwsen, J., Finlayson, A., Matr, A, and
Gibson, A. A. M.: Mesotheliomsa in Scotland.
Br. Med. J. 4:874-378 (1970).

28. Mereweather, K. R. A., and Price, C. W.:
hportonthom.cﬁofubumbmon
the Lungs and Dust Suppression in Ashestos
ﬁx:su:)wy H.M, Stationery Omce, London

20. National Institute for Occupational
Mtty tnd Health: Criteris for & Recom-

d Standard .

Barrow In Purness Env. Res. 11: 244—241
(1076) .

9. Elmes, P. C. and Simpeon, M. J. O.: Insu-
lation Workers in Belfast 3. Mortality 19040
66. BrJ. Ind. Med. 28: 226-336 (1971).

10, England. Health and Safety Exec. Dept.
of Prices and Consumer Protection. Asbestos
Labeling S8cheme. April 1976,

. Occupetional Exposure
to Asbestos. (1972)

30. Newhouse, M. L., and Berry G.: The
Risk of Developing Mesothelioma Among
Workers in an Asbestos Textile Factory. XVII
International Congress on Occupsation
Health, Bristol, England (1978).

81. Newhouse, M. L., and Thompson, H.:
Mesothelloma of Pleurs and Peritoneum Fol-

FEOERAL REGISTER, VOL. 42, NO. 241—THURSDAY, DECEMBER 15, 1977

SGP 0009426



Exposure to to Asbestos in the London
O artt. 3. Ind. Med. 23:361 (1908).

aa Newhouse, M.: Asbestos in the Work
Pisce snd the Community. Ann. Oco. Hyg. 18:

-107 (1978).
ﬂss.N(owhoun.u L., and Berry, G, Pre-
dictions of Mortality from Mesothelloma
Tumours in Asbestos Factory Workers. Br. J.
Ind. Med. 33:147-181 (1976).

84. Newhouse, M. L., and Berry G.: As-
bestos and Laryngeal Oarcinoma Lancet. 2:
616 (1973).

88, Nicholson, W. J.: Case 8tudy 1: As-
bestos The TLV Approsch. N.Y. Actd.scl
271: 163-169 (1976).

36. Rohl, A. N,, et al: Exposure to Asbestos
in the Use of COnnumer Bpeckling, Patching
and Taping Compounds. Science 180:851-583

(Aug. 16 1978).
817. Belikoff, I. J.: Asbes and Neoplasis.
Am. J. Mod. 42(4) : 487496 (1967).

38. Bolikoff, 1. J., and Hammond, B. O.:II1
Community Effects of Non-Occupational En-
vironmental Asbestos Kxposure. Am. J. Pub.
Health 58(0) :1658-1666 (1968).

89, Selikoff, I.J., Churg, J., and Hammond,
E. C.: The Occurrence of Asbeéstosis Among
Insulation Workers in the United States. N.Y.
Acad. of Bcl. 132:139-168 (1068).

40. Selikoff, I. J, Hammond, E. O, and
Churg, J4.: Asbestos Exposure, Bmoking, and
Neoplasia. JAMA 204(3): 106—112 (1968).

41, Belikoff, I. J, Hammond, K. C., and

H Insulatiog

. pp. 200-316
International Agency for M on canoee
(1078).

42. Belikoft, 1. J.,, Hammond, K. C., and
Ohur‘.J cucmocom tyolAmodbAl—
tos. Arch. Env. Health 25:183-188 (1973).

48 aom:oc, 1. J., Nicholson, W. J., and
Langer, A. M.: “Asbestos Alr Pollution”:
Arch. Environ. Health, 25:113, July 1073,

44. Sheers, G.: Effects of Asbestos 1n Dock-
yard Workers. Br. Med. J. 8: 514-670 (1068).

45. 8tall, P. M, and McGill, T.: Asbeatos
and Laryngeal cu-ctnomn uncot 8 416417
T (1073).

48, Stumphius, J.: Epldemiology of Meso-
thelioma on Walchsren Ialand. Br. J. Ind.
Med. 28:560-66 (1071).

47. Weguer, J. C., Sleggs, O. A, and Mar-
chand, P.: Diffuse Fleural Mesothelioma and
Asbestos Exposure in the North Western Cape
Province. Brit. J. Ind. Med. 17:2300-371 (1900).

48, Wugner, J. C., ot al.: The Effects of the
lnhmdonotubumtnnsh.nr d. Cancer,
20: 252-3600 (1974).

49. Webster, I.: Asbestos and lhucnuwy
B8.A. Med. J. 47:166-171 (1963).

60. Whitwell, P, and Rawcliffe, R. M.: Dif-
fuse Malignant Pleural Mesothelioma and
Asbestos Exposure. Thorax 26:622 (1971).

61. Kearney, A. T.: Economic Impaot As-
sesstment of the Proposed Ban of Asbestos
c:;,mmng Patching Compounds, Octobes

83. Rohl, A, Langer, A, and Selikof, I.:
Environmental Asbestos Pollution Related to
Use of Quarrisd Serpentine Rock. Bolenoce, V.
196, pp. 1810-1822, June 17T, 1977,

53. Bayard, 8.: Memorandum, Risk of
Respiratory Cancer Dus t0 Low-Level Expo-
sure to Asbestos from

sponses t0 Comments, October 1077.

85. Thompson, J. G., Ann. of N.Y. Aoad, 8ci.
133:106-214, 1068,

56. Dept. of Interior, Bureau of Mines: Se-
lected Bilicate Minerals and their Asbesti-
form Varieties. 1077,

67, Rmuurwn J. 8., ot al.: Mineral Pibers

Ch 1, Physicoch 1 and B!oloqlul
Properties. Adv. Pharmacol. Chemother.
12:201-402, 1978.

88. Btanton, M. D.: Bome Etiological Con-
siderations of Piber Carcinogenesis. Biologicsl

RULES AND REGULATIONS

Effects of Ashestos. IARC Publication No. 8,
PP. 289-394, Lyon, 1978.

CoNCLUSION

Upon considering the published pro-
posal, the oral and written responses to
the proposal and other relevant material,
the Commission bans consumer patching
compounds and artificial emberizing ma-
:eéhls (embers and ash) as set forth

ow,

Accordingly, pursuant to provisions
of the Consumer Product Safety Act
(sections 8 and 9, 86 Stat. 1218-17, as
amended, 90 Stat. 506, 15 US.C. 2057,
2058), new Parts 1304 and 1305 are added
to Title 16, Chdpter II, S8ubchapter B,
as follows:

PART 1304-—BAN OF CONSUMER PATCH-
ING COMPOUNDS CONTAINING RESPI-
RABLE FREEFORM ASBESTOS

Beo. .

1804.1

13043

1304.3

1304.¢

1304.8

8cope and application.
Purpose.
Definitions.
Consumer patching compounds as
banned !unrdoul produots.
PFindings.
AuTHORITY: Bections 8, 9, 86 Btat. 1316
1217, as amended 90 Stat. 506, 15 UB.0. 2087,

§1304.1 Scope and application.

(a) In this Part 1304 the Consumer
Product Safety Commission declares that
consumer patching compounds contain-
ing intentionally-added respirable free-
form asbestos {n such a manner that the
asbestos fibers can become airborne
under reasonably foreseeable conditions
of use, are banned hazardous products
under sections 8 and 9 of the Consumer
Product Safety Act (CPSA) (18 US8.C.
2087 and 2058). This ban applies to
patching compounds which are (1) used
to cover, seal or mask cracks, joints, holes
and similar openings in the trim, walls,
celling, etc. of building interiors, which
after drying are sanded to a smooth
finish and (2) are produced and dis-
tributed for sale to or for the personal
use, consumption or enjoyment of a con-
sumer in or around a permanent or
temporary household or residence, a
school, in recreation or otherwise.

(b) The Commission has found that
(1) these patching compounds are being
or will be distributed in commerce; (2)
that they present an unreasonable risk of
injury; and (8) that no feasible con-
sumer product safety standard under the
CPSA would adequately protect the pub-
lic from the unreasonable risk of injury
associated with these products. This rule
applies to the banned hazardous products
defined in section 1304.3 and described
further in section 1304.4.

(¢) Only consumer products are sub-
Ject to this regulation. Patching com-
pounds which are consumer products
include those which a consumer can pur-

chase. Merely labeling a patching ‘com-.

pound for industrial use would not ex-
clude such articles from the ban. If the
sale or use of the product by consumers
is facilitated, it 18 subject to the ban.
Patching compounds which are labeled
as, marketed, and sold solely for indus-

trial use in non-oconsumer environments
are not subject to the ban. In addition to
those products which can be sold directly
to consumers, the ban applies to patching
compounds containing respirable free-
form sasbestos which are used in resi-
dences, schools, hospitals, public build-
ings or other areas where consumers
have customary access.

§ 1304.2 Purpose.

The purpose of this ruleJ.s to ban con-
sumer patching compounds containing
intentionally added respirable, free-form
asbestos. These products present an un-
reasonable risk of injury due to inhala-
tion of fibers which increase the risk of
developing cancer, including lung cancer
and mesothelioma, diseases which have
been demonstrated to be caused by expo-
sure to asbestos fibers.

§ 1304.3 Definitions.

(a) The definitions in section 3 of the
Consumer Product Safety Act (15 US.C.
2052) apply to this Part 1304.

(b) “Asbestos” means a group of min-
eral fibers composed of hydrated sili-
cates, oxygen, hydrogen, and other ele-
ments such as sodium, iron, magnesium,
and calcium in diverse combinations and -
are: Amosite, chrysotile, crocidolite,
anthophyllite asbestos, actinolite asbes-
{os, and tremolite asbestos.

(¢) “Free-form asbestos” is that which
is not bound, or otherwise “locked-in”"
to a product by resins or other bonding
agents, or which can readily become air-
borne with any reasonably foreseeable

use, :

(d) “Patching compounds™ are mix-
tures of talc, pigments, clays, casein,
ground marble, mics .or other similar
materials and & binding material such as
asbestos which are sold in & dry form -
ready to be mixed with water, or such
combinations in ready-mix paste form.

(e) “Consumer patching compounds™
are those that are customarily produced
or distributed for sale to or for the per-
sonal use, consumption or enjoyment of
consumers in or around a permanent or
temporary household or residence, a
school, in recreation or otherwise. The
Commission considers that patching
compounds for application in these con-
sumer environments are either distrib-
uted for sale to or are for the personal
use or enjoyment of consumers.

(f) “Intentionally-sdded asbestos” is
asbestos which is (1) added deliberately
as an ingredient intended to impart spe-
cific characteristics; or, (2) contained in
the final product as the result of know-
ingly using a raw material contalning
asbestos. Whenever a manufacturer finds
out that the finished product contains
asbestos, the manufacturer will be con-
sidered as knowingly using a raw mate-
rial containing asbestos, unless the
manufacturer takes steps to reduce the
asbestos to the maximum extent
feasible,

(g) “Initial introduction into come
merce” occurs when the manufacturer
ships a product covered by this regula~
tion from a facility of the manufacturee
to a distributor, retailer, or user.
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s as banned hazardous products.

On the basis that airborne asbestos
fibers present the hazards of cancer, in-
cluding lung cancer and mesothelioma
to the public, consumer patching com-
pounds containing intentionally-added,
respirable free-form asbestos, which
have been manufactured or initially in-
troduced into commerce after January
16, 19178, are banned hazardous products.
In addition, all other consumer patching
compounds containing intentionally-
added, respirable free-form asbestos, no
matter when manufactured or initially
introduced into cdmmerce, are banned
hazardous products after June 11, 1978.

§1304.5 Findings.

(a) The degree and nature of the risk
of injury. The Commizsion finds that the

risk of injury which this regulation is .

designed to eliminate or reduce is from
cancer, including lung cancer and
mesothelioma. In assessing the degree
and nature of the risk of Iinjury
to consumers, the Commission has
reviewed experimental data and hu-
man experience information. The Com-
mission noted that in the sclentific
literature, there is general agreement
that there is no known threshold level
below which exposure to respirable free-
form asbestos would be considered safe.
Further on the basis of such scientific
opinion, it appears to the Commission
that children are particularly vulnerable
to carcinogens because of their longer
potential lifetime and their rapid rate
of growth. In areas of the country where
asbestos may not be prevalent in the en-
vironment, the major risk of exposure for
children and others may occur in the
household. In areas of the country where
more asbestos fibers are present in the
environment, the public is exposed to ad-
ditional risks from the presence of as-
bestos fibers in households and other
consumer environments, the Commission
concluded on the basis of these factors
that consumer patching compounds con-
taining respirable free-form asbestos
present an unreasonable risk of injury to
the public. In addition, a risk assessment
was made. For purposes of this assess-
ment, the Commission considered the use
of patching compounds by the consumer,
for six hours a day four times a year, to
be a high yet reasonably foreseeable ex-
posure. The increased risk of death from
respiratory cancer induced by this ex-
posure is estimated at between 10 and
2,000 per million. For five years of ex-
posure at these levels, the risk increases
geometrically and is estimated at be-
tween 1,000 and 12,000 per million. The
lower estimate of 10 per million is closer
to the actual risk for a one-year ex-
posure. Nevertheless, in view of the sert-
ousness of the injury and the cumulative
effects of asbestos exposure, even this
minimum figure represents an unaccept-
able risk. The Commission believes that
reducing exposure to respirable free-
form ashestos in the home represents a
substantial decrease in risk to consumers,
since, for many people, the major ex-
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posureh to inhalable asbestos is in the
ome.

(b) Products subject to the ban. Con-
sumer patching compotnds as defined in
§ 10343 (d), (o), (f) include such prod-
ucts as spackling compounds and
tape joint compounds (commonly known
a8 “joint cement” or “tape joint mud™).
The Commission estimates annual ship-
ments of patching compounds subject to
the ban at approximately 30-50 million
“units,” or individual packages, of vari-
ous sizes from 0.5 to 23 pounds (dry)
or 0.5 to 5 gallons (wet). The Commis-
sion believes that about half the patch-
ing compounds sold in 1977, and intended
for sale to or use or enjoyment by con-
sumers, were formulated with asbestos.

affected by the ban.

(c) Need of the public for the products
and eflects of the rule on their utility,
cost and avalladility. Patching com-
pounds, though used primarily by com-
mercial construction workers, are also
used by consumers, and are used for the
patching and sealing of cracks and joints
in and around the household and in
other consumer environments either by
consumers or professional applicators.
The compounds are used to cover areas
on gypsum drywall which might other-
wise be aesthetically undesirable or
which might lead to structural
energy loss or lower property value. The
ssbestos in these compounds acts as a
structural reinforcing agent which helps
to reduce cracking and shrinkage of the
compound over time, and which renders
the compound more pliable or “work-
able” upon application.

(1) Utility. The elimination of asbestos
from these products may result in the
increased use or new development of
substitutes which have similar proper-
ties to those of asbestos, or which impart
similar qualities to the product. In cur-
rent reformulations, asbestos is replaced
by a combination of substances, of which
the most common is attapulgite, s fibrous
clay. Bome non-ashestos formulations
are reportedly not as effective as those
containing asbestos in controlling
shrinkage and cracking over time. The
workability of some compounds may be
diminished as well. This may adversely
affect the utility derived from the prod-
uct by consumers, and by professional
contractors until such time as improved
formulations are developed and available
to end-users.

(2) Cost. Asbestos-free patching com-
pound formulations msy require more

‘time to use. This would tend to increase

the direct labor costs of residential and
other construction and renovation. The
expected increase is between 10 and 23
percent. The Commiasion estimates that
the annual labor cost of drywall finishing
in these consumer environments is on the
order of $1 billion. The use of non-
ashestos patching compound formula-
tions in all applications may increase this
cost by $50-8$125 million, assuming that
roughly half the current labor costs (i.e.,
that portion now assoclated with the use

63363

of asbestos formulations) are affected by
the 10-25 percent increase. The burden
of this cost is expected to fall directly
on owners of existing homes who may
engage in some renovation, and on pur-
chasers of newly-renovated or newly-
constructed homes. These increased costs
are expected to over time as
formulations improve and as applicators
become more accustomed to using non-
ashestos formulations. The use of asbes-
tos suybstitutes may also lead to cost in-
creases in the manufacture of patching
compounds. The Commission estimates
this cost, which may vary widely from
firm to firm, at an average of 5-15 per-
cent. This is made up primarily of in-
creased costs of raw materials and of
formulation research and development.
It is expected that the price of many
patching compounds may rise as a result.
Producers, distributors, and retailers of
patching compounds may also have to
incur costs assoclated with the disposal
of products in inventory. The Commis-
slon estimates that the wholesale value
of manufacturers’ and distributors’ in-
ventories at the time the ban becomes
effective will be approximately $15 mil-
lion. These costs may be reflected in the
prices charged for asbestos-free patching
compound formulations, and in the
prices of other drywall and paint prod-
ucts. It appears that, because of com-
petitive pressure from ashestos-contain-
ing campounds, producers of asbestos-
free formulstions have not yet passed
on to purchasers their increased costs.
If the increased production costs of as-
bestos-free formulations can be passed
on completely as a result of the ban, the
total annual price effect for the year fol-
lowing the issuance of the ban may be
$10-$60 million. The magnitude of this
effect may be reduced significantly in
successive years following the issuance of
the ban as producers’ development costal
are amortized, as raw materials become
more widely avatlable, and as price com-
petition is strengthened because of mar-
ket pressure and economies of scale as-
sociated with production.

(3) Availgdility. The supply of asbes-
tos substitutes, particularly attapulgite
clay and relatively uncontaminated talc,
for use in the manufacture of patching
compounds may be insufficlent to meet
the short-run demand which is expected
to be stimulated by the promulgation of
the ban. Further, many small producers
probably lack the technical capability to
reformulate their products, and may be
forced to cease production, at least until
formulations of satisfactory cost and
performance are developed. This may
affect some professional contractors. In
the short run, consumers may be in-
directly affected by delays in drywall
finishing and building completion.

(d) Any means of achieving the ob-
jective of the ban while minimizing ad~
verse eflects on competition or disruption
or dislocation of manufacturing and oth-
er commercial practices consistent with
the pubdlic health and safety. The ad-
verse effects of the ban on patching com-~
pounds containing ashestos is reduced by
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the ban to intentionally added
m. Other alternatives such as
limiting the scope of the ban only to
products purchased and used by con-
sumers or to issuing a ban with a later
effective date, were considered by the
Commisaion. However, none was found
that would cause less disruption or dis-
location of manufacturing and other
commerical practices, consistent with
public health and safety. .

Conclusion. The Commission fin
that this rule, including its effective date
is reasonably necessary to eliminate or
reduce the unreasonable risk of injury
from cancers such as lung cancer and
nesothelioma that are associated with
the banned products described herein,
that no feasible consumer produgt safety
standard under the Consumer Product
Bafety Act can adequately protect the
public from this risk, and that promulga-
tion of this rule is in the public interest.

N

PART 1305—BAN OF ARTIFICIAL EMBER-
1ZING MATERIALS (ASH AND EMBERS)
CONTAINING RESPIRABLE FREE-FORM
ASBESTOS ‘

Bec. .

1305.1 Bcope and application.

13062 .

13033 Definitions. N

1305.4 Artificial fireplace ash and embers A8
banned bazsrdous products.

1305.8 MFindings.

AvTHORITY: Becs. 8, 9, 80(d), Pub, L, 80—
573, as amended, Pub. L. 94-384; 88 Btat.
1215-17, as amended, 90 Btat. 606 (16 US.C.
2087, 2058).

§ 1305.1 Scope and application.

In this Part 1303 the Consumer Prod-
uct Safety Commission declares that
artificial emberizing materials (ash and
embers) containing respirable {ree-form
asbestos generally packaged in an em-
berizing kit for use in fireplaces, and
designed for use in such a manner that
the ashestos flbers can become alrborne

under reasonably foreseeable conditions -

of use are banned hazardous products
under sections 8 and 9 of the Consumer
Product Safety Act (CPSA) (15 US.C.
2057 and 2058) . This ban applies to arti-
ficial emberizing materials available in
separate kits or with artificial fireplace
logs for use in fireplaces and sprinkled
or coated by consumers on the artificial
logs to simulate live embers and ashes
and give a glowing appearance when
subjected to high temperatures. Bags
of material containing asbestos that are
sold separately to be sprinkied on and
under artificial logs to simulate burning
and glowing ashes also come within the
scope of this ban.

§ 1305.2 Purpose.

The purpose of this rule is to ban arti-
ficial emberizing materials containing
respirable free-form asbestos. These
products present an unreasonable risk of
. Injury due to inhalation of fibers which
increase the risk of developing cancers
such as lung cancer and mesothelioma,
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diseases which have been demonstrated
gobebe caused by exposure to asbestos
rs. .

§ 1805.3 Definitions.

(a) The definitions in section 3 of the
Consumer Product Safety Act (15 USC.
2052) apply to this Part 1303.

(b) “Asbestos’* means a group of min-
eral fibers composed of hydrated silicates,
oxygen, hydrogen and other elements
such as sodium, iron, magnesium and cal-
cium in diverse combinations and are:
Amosite, chrysotile, crocidolite, antho-
phyliite asbestos, actinolite asbestos, and
tremolite asbestos.

(c) “Free-form asbestos” is that which
is not bound, woven, or o
“locked-in" to a product by, resins or
other bonding agents, or those from
which fibers can readily become airborne
with any reasonably foreseeable use,

(d) “Emberizing materials’’ means
asbestos-containing material generally
packed in an “emberizing” kit to be
placed under artificial logs in gas-burn-
ing fireplace systems or in artificial fire-
places for decorative purposes. The prod-
uct is also glued to artificial logs, either
at & factory or by a consumer using an
emberizing kit, (Synthetic logs manufac-
tured of cellulosic products which are
consumed by flames are not included in
this definition. Electric artificial logs and
artificial ash beds used in electric fire-
places, which do not contain respirable
free-form asbestos are not included in
this definition.)

§ 1305.4 Artificial fireplace ash and
embers as banned hazardous prod-
ucts.

On the basis that airborne ashestos
fibers present the hazards of cancer such
&s Jung cancer and mesothelioma to the
public, artificial fireplace ash and embers
containing respirable free-form asbestos
are banned hazardous products.

§ 1305.5 Findings. -

(a) The degree and nature of the ris
of injury. The Commission finds that the
risk of injury which this regulation is
designed to eliminate or reduce is from
cancer, including lung cancer and meso-
thelioma. Measurements are not avail-
able of the amounts of asbestos in the air
from asbestos-containing emberizing
materials in homes. However, it appears
that the amount of airbo—2 asbestos in
such homes would increase when air cur-
rents in the home are created by down-
drafts from a fireplace chimney or other
activities that stir air in any room. Since
emberizing materials may contain up to
50 percent asbestos, which if hot per-
manently bound into artificial fireplace
logs would be in respirable form, the risk
associated with emberizing materials is
considerable, especially since it continues
to exist 24 hours a day.

(b) Products subject to the ban, Arti-
ficlal emberizing materials are decorative
simulated ashes or embers, used in cer-
tain gas-burning fireplace systems, which
glow to give the appearance of real burn-
ing embers. The material is sprinkled on

or glued to gas logs, or sprinkled on fire-
place floors.

(c) Need of the public for the prod-
ucts and eflects of the rule on their util-
ity, cost, and availability. Artificial fire-
place emberizing material serves a
strictly decorative purpose and does not
materially affect the actual perform-
ance of the fireplace gas system in terms
of its abllity to provide heat” A certain
degree of aesthetic desirability exists,
however, since the product “system"” it-

.self (the gas log, ashes, and embers) is

intended to simulate b wooden
logs. Gas logs may be sold with artificial
emberizing material attached at the fac-
tory (the log commonly. referred to as
being “frosted”), or with the “embers”
in a separate kit, often mixed with simu-
lated “ashes.” Virtually all gas logs are
either frosted or packaged with an em-
berizing kit; however, the majority of
gas logs produced in 1977 were packaged
with non-asbestos-containing emberiz-
ing kits. The Commission estimates
annual sales of artificial gas logs at ap-
proximately 100,000 units, Some 25,000-
30,000 of these would be subject to the
ban. Approximately 100,000 gas logs
frosted or treated by consumers with as-
bestos are estimated to be in existence.
The Commission believes that the ma-
Jority of gas logs are sold with ember-
izing kits; this gives the consumer a
choice as to whether or not to use the
artificial embers and ashes,

(1) Utility. Manufacturers of artifi-
cial gas log emberizing material are cur-
rently using four subsetitutes for asbestos
in their products: vermiculite, rock wool,
mica, and a synthetic fiber, None of the
four is claimed to be as aesthetically ef-
fective as asbestos. Thus, the utility de-
rived by consumers from some gas-burn-
ing fireplace systems may be adversely
affected.

(2) Cost. No effect on the overall price
level of gas logs is anticipated as a result
of the ban. The average price of ember-
izing kits may rise somewhat; the Com-
mission estimates the total price effect
of the ban on consumers at under
$25,000. -

(3) Availadbility. The Commission be-
leves that all producers of artificial em-
berizing material will have eliminated
asbestos from their prodycts by the time
the ban becomes effective. No significant
impact on the availability of asbestos
substitutes to producers nor on the avail-
ability of gas logs or emberizing kits to
retail dealers and consumers is expected
as a result of the ban.

(d) Any means of achieving the objec-
tive of the ban while minimizing adverse
eflects on competition or disruption or
dislocation of manufacturing and other
commercial practices consistent with the
public health and safety. The Commis-
sion believes that there will be minimal
disruption to the market for artificial
emberizing materials as a consequence
of the ban and that no further reduction
in adverse effects is feasible.

Conclusion. The Commission finds that
this rule, including its effective date, is
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reasonably necessary to eliminatle or re-
duce the unreasonable risk of injury
from cancers such as lung cancer and
mesothelioma that are associated with
the banned products described herein,
that no feasible consumer product safety
standard under the Consumer Product
Safety Act can adequately protect the
public from this risk, and that promul-
tketmon of this rule is in the public in-
rest.
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Effective Dates: Part 1304 becomes ef.--
fective January 16, 1978.
" Part 1305 becomes effective December
15, 1977.

Dated: December 12, 1977.

SHzLDON D, BUTTS,
Assistant Secretary, Consumer
Product Safety Commission.

(PR Doc.7T7-35748 Plled 12-13-77;11:82 am|
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ACTION: Final rules.

SUMMARY: In this document the Come-
mission declares that the following prod-
ucts containing respirable free-form as-
bestos are banned hazardous products
under the Consumer Product Safety Act:
(1) Consumer patching compounds used
t0 join or repair interior walls and ceil-
ings (mixing of the product before it is
applied, sanding of the product after it is
dried, and cleanup after completion of
the process, releass asbestos fibers that
can be inhaled); and (2) artificial em-
berixing materials (embers and ash) used
in fireplaces to simulate live embers and
aah (ordinary air currents in the house-
hold move asbestos fibers that can be in-
haled). The Commission issues this ban
in order to reduce or eliminate the unrea-
sonable risk of injury from certain types
of cancer that may result from {nhaling
asbestos fibers released during the use of
these products.
EPFECTIVE DATES:
patching compounds containing respirs~
ble free-form asbestos, the regulation is-
sued below at section 1304, applies to
woduch manufactured or initially intro-

x ter
oonsumar pa compounds contsine

hl mtnblo rree-rorm ubeswo. o,

(1) For consumer

‘ murwl containing mbu
free-form asbestos, the regulation issued
below at section 1305 applies to products

in commerce on December 18, 1977, or

after that date.

POR FPURTHER INFORMATION CON-
TACT:

Charles M. Jacobson, Consumer Prod-
uct Safety Commission, Compliance
and Enforcement Regulatory Mansge~
ment Division, Washington, D.C. 20207,
301-493-8400.

SUPPLEMENTARY INFORMATION:
Bacxsaouvm

On July 29, 1977, by publication of &
notice tn the Frozaar Reoister (43 FR
38783), the Commission proposed rules to
docln.ro that consumer patching come
pounds and artificial emberizing materi-
als (embers and ash) containing respira~
ble free-form asbestos, are banned has-
ardous products under the Consumer
Product Bafety Act (CPSA). Theee rules
were proposed because the Commission
preliminarily determined that an unrea-
sonable risk of injury of certain types of
cancer, such as mesotnelioms and lung
cancer, is associated with inhalable ase
bestos found in these products. The ine
formation on which the Commission's
preliminary determination was based is
set forth in the proposal. The data in
the proposal are incorporated herein by
reference. The bibliography of 30 refer-
ences cited in the proposal are repeated
in this preamble for convenience. Nume
bers 81 and over refer to additional infore

mation considered in issuing this rule.
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On July 29, 1977, by publication of &
notice in the FroraaL Rzomster (42 FR
38782), the Commission also proposed &
rule finding that it is in the public in-
terest to regulate consumer patching
compounds and artificial emberizing ma-
terials containing respirable free-form
asbestos under the Consumer Product
Safety Act (CPSA) rather than under
the Federal Hazardous Substances Act
(FHSA). Section 30(d) of the CPSA (18
U.S.C. 2079(d)) requires the Commission
to make such a finding by rule, before
regulating under the CPSA, a risk of in-
jury which could be reduced or eliminat-
ed to a sufficient extent under the FHSA.
The Commission issues this rule else-
where {n the FxoeaaL Rxorstza. The dats
in these proposals are incorporated here-
in, by reference.

Section 9(8)(2) of t.ho CPSA requires
that, in addition to providing an oppor-
tunity for making written submissions,
the Commission shall provide interested
persons with an opportunity to make oral
presentations of data, views or argue
ments relating to proposals to ban, Oral
presentations on the bans were heard by
the Commission an August 15, 1977
Views on the bans are discussed below
under Comments on Proposal.

In order to have sufficient time to re-
view all the responses to the banning
proposal. including late responses. on
October 4. 1977 (42 FR 83970), the Com-
mission extended until November 28,
1971, the time in which it must either
publish & consumer product safety rule
or withdraw the proposals to ban. This
date was further extended until Decem-
ber 12, 1977, by notice published in the
Frorzar Reasrsrea on November 29, 1977
(42 FR 60733).

Comtuxrrs ON PROPOSAL

Oral views on the proposal were pre-
sented by 7 persons on August 18, 1977
with 3 representing consumer groups and
4 representing manufacturers. In sddi-
tion, the Commission received 30 writ-
ten comments which represented 17
mantifacturers and 3 distributors; 4 fed-
eral agencies: 3 public interest groups;
2 concerned citizens: s supplier of raw
materials; and a chemical research and
development firm. Among the 10 com-
menters wbo

The significant issues raised by the
gerl‘l and written comments are set forth

ow.

A. Scope and defnition. The proposal
states that consumer patching come
pounds are those that are customarily
produced or distributed for sale to or for
the personal use, consumption or enjoy-
ment of consumers in or around a house-
hold or residence, s school. in recreation
or otherwise. The Commission considered
in the proposal that patching compounds
for application in thess consumer en-
vironments are either distributed for sale
to consumers or are for the personal use

or enjoyment of consumers. Moreover,

information available to the Commission
indicated that most patching compounds
for commercial/industrial use are dise
tributed in such ways that consumers
have access to these products (51) either
by purchase or for their use and enjoy~
ment. Therefore, the Commission cone
cluded that these are consumer products
subject to the Commission’s jurisdiction
uniess such patching compounds are la-
beled as, marketed, and lold solely for
industrial use,

1. Patching compouud: as consumer
products. (a) Several commenters re-.
quested a clearer definition of consumer
patching compound and a manufacturer
questioned the boundaries of the term
“consumer product.” The manufacturer
states that the definition of consumer
patching compounds in the ban has been
improperly broadened to include juris-
diction over building materials. He be-
lieves that the CPSA permits regulation
only of articles used within the home,
not the structure of the home itself or
the integral parts of the structure. He
states that since consumers have access
to patching compounds containing res-
pirable free-form asbestos through most
marketing channels, these products can
be considered consumer products under
the CPSA. Thus. he believes that it was
insopropriate to cite a recent case,
(“US.A. v. Ansconda Co., st al.,” Misc,
No. 17-0024, (D.D.C.) June 15, 19T
which indicates that the presence of &
oroduct in a consumer environmens can
help decide whether that product is &
consumer product under the CPSA.
Therefore., the commenter urges “the
Commission in its final regulation to de~
lete” the paragraoh on “Anaconda’” case
in order to “avoid the creation of an un-
necessary conflict * * ° within the reg-
ulation itself.”

In response to this comment. the Come.
mission notes that the parsgraph which
cites the case in question is not in the
vroposed regulation but in that part of
the preamble which explains the regu-
lation. In the preamble. the Commission
cited “Anacondsa” not in reliance on the
ca3e a8 & basis for regulation but to show
how the case interprets the definition of
consumer ppoduct at section 3(a) (1) of
the CPSA which reads,

‘The term “consumer product” means any
article, or componsnt pars thereof, produced
or distributsd (1) for sale to a consumer for
use {in of around a permanens or temporary
houssehold or residence. & school, in recrea
tion, or otherwise, or (i) for the personal
use, consumption of enjoyment of & COl~
sumer in of around a permsanent, of tempo~
rary household or residence, & school, in
recreation, or otherwise;

Although courts have not yet reached
a definitive decision on the coversge of
the term ‘‘consumer product.” the Come
mission believes that the statute and leg-
islative history, by themselves, afford
suflicient authority for Commission
jurisdiction over the defined product and
{ts use in consumer environments. It ap-
pears to the Commiission that the defini-
tion of consumer patching compound in

the proposal falls within section 3(a) (1)
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8% sooush syidence 30 baso » deinmon
of “ashestos” on fiber morphology. There-
fore, the Commission believes the pro-
posed definition should not be changed
in the final rule. As circumstances war-
rant, the definition could be amended at
a later date.

8. 4sdestos contamination in patching
compounds. Several manufacturers ex-
pressed concern that all patching com-
pounds would be subject to the ban rath-
er than only those compounds to which
asbestos has been intentionally added.
They point out that asbestos is ubiaui-
tous in the environment and that traces
of asbestos may be present as a contame-
tnant in other minerals that are mined
{n aress of serpentine rock. One com-
menter suggests that the Commission
consider permitting patching compounds
which contain such naturally occurring
contaminants. Other c:tmmebx:m 'su:-
gest that a percentage of asbestos con-
tamination by weight be permitted. The
lowest percentage suggested by one com-
menter is 1 percent because the En-
vironmental Protection Agency (EPA)
permits the presence of 1 percent asbes-
o et e praatne | estoe fas
sulation an Proo;

As noted in the proposal, the Commis-
sion is aware that asbestos is present in
the environment. Further, the Commis~
sion does not wish to ban all consumer
patching compounds in which traces of
ashestos are present as a contaminant

permit contamination of i percent by
weight, however, apcears to be inappro-
priate for consumer patching compounds
becauss consumers would not be suill-
ciently protected. One percent by weight
could mean a substantial number of
small lightweight asbestos fibers, thus
presenting s significant exposure to con-
sumers of respirable free-form asbestos.
Therefore, the Commission declines at
this‘ time to adopt a percentage by
weight to define permissible contamina~
tion.,

Industry experts do not agree as to the
amount of asbestos that might be pres-
ent in products without deliberately
added asbestos. Nor is there agresment
on the reilabllity of the techniques used

unintentionally added asbestos (see the
Commission’s economio. impact state-
ment on file at the Oftice of the Secre-
tary). In order to emphasize that only
patching compounds with clearly une
avoidabls traces of asbestos contamina-
tion will be permitted, the Commission
defines “intentionsally-added asbestos”
at § 1304.3(f) of the rule below to mean
ssbestos which is

(1) sdded deliberately as an ingredient in-
tended to impart specific characteristics; oe
{3) contained in the final product as a result
of knowingly using a raw material containe

RULES AND REGULATIONS

ing ssbestos. Whenever & manufacturer finds
out that the finished product contains as-
bastos, the manufacturer will be considered
as kxnowingly using & raw material containe
ing asbestos uniess the manufactures takes
stepe 0 reduce the asbestos to the maximum
extant feasible.

Therefore, the ban applies only to
consumer patching compounds containe
ing {ntentionaliy-added respirable free-
form asbestos and will not apply to
products having unavoidable trace
amounts.

8. Artificial embderizing materigls—
exemoption from ban, A manufacturer of
eleciric artificial logs and electric fire-
places states that although the Commis-
sion proposed to ban only artificial em-
bterizirg materials containing respirable,
free-form asbestos, references in the
media to artificlal logs and artificial fire-
Places reflect adversely on his business,
He asks, therefore, that his products,
which use an artificial ash bed of vermice
ulite, be exempted from the ban.

As ths commentsr noted, the Commis-
sicn ban applies only to emberizing ma-
terials containing respirable free-form
azbestos and not to any artificial logs or
artinicial fireplaces with which they may
be used. Since the banned product is
uied 'rith artificial logs, it is understand-
able that questions are raised as to dif-
ferent kinds of artificial logs. The Com-
mission does not believe it would be ap-
propriats to exemps from the ban all
electris logs coated with unidentified
substances, or all artificial ash used in
electric fireplaces, since some of these
articles could include the banned prod-
uct. However, in order to clarify the mat-
ter for consumers as well as producers,
the Commission adds a statement to
§ 1305.3(d), the definition of emberizing
materials, which reads, “electric artifi-
cial logs and artificial ash beds used in
electric fireplaces which do not contain
respirable free-form asbestos are not in-
cluded in this definition.”

B. Zfective date. Bix commenters dis-
cuszed the proposed effective date of the
ban of consumer patching compounds
which was 30 days after publication of
the final rule. Five manufscturers sug-
gested a date Iater than 30 days after
publication. A pubifc interest group sug-
gested that the effective date be the date
of publication of the final rule.

(1) One commenter suggested that the

on consider a series of effective
dates for tiie ban on consumer patching
cempounds: 30 days for manufacturers,
99 for distributors and 180 days for re-
tailers in order to clear inventories.
Several commenters believe that a 30-
day effective date might prove burden-
some 0 small manufacturers becsuse of
the inventory problem.

The mcotter of Inventories was cone
sidered in the July 29, 1977 proposal to
ban and further discussed at the public
meeting of Auqust 13, 1977. The concern
0f those involved to clear their existing
inventories of consumer patching come
pounds containing respirable free-form
asbestos was considered. Information
availsble to the Commission indicates
that manufacturers are now maintain-

63387

ing a relatively small inventory. Dis.
tributors revort that they maintain s
small inventory combpared to their sales.
Retailers have a much slower-moving
inventory (51).

The Commission considered the pos-
sible adverse economic impact of a 30-
day effective detes on Inventories of mane
ufacturers, distributors and retatlers.
Tt.e Commission slso considered the pos«
sible adverse effacts of exposing cone
sumers to inhalable asbestos by permite
ting the manufacture, d!stribution and
sale to consumers of patching come
pounds until 130 days sfter publication
of a ban. It appears to the Commission
that early discontinuance of the manu-
facture of this product would be neces-
sary in order to stop its continuing proe
liferation in the market. On the other
hand, substantial adverse economic im-
pacts could resulit from the freezing of
distributors’ and retailers’ inventories at
an early effective date. The Commission
concludes therefore that the ban snould
become eective at two different points
in time. For manufacturers, the effec-
tive date should be close to publication
of the rule in order to stop the con-
tinuing manufacture of the produst. For
distributors and retailers, the effective
date should be delayed to help amelio-
rate adverse economic impacts.

Therefore, the Commission declares
telow at § 13044 that consumer patche
ing compounds containing respirable
fres-form asbestos which have been
manufactured or {nitially introduced
into commerce 30 or more days after
publication of this rule are banned
hazardous products. This means that a
banned hazardous product, having been
manufactured or initially {ntroduced
into commerce, retains its status as a
barned hazardous product; thus, its
subsequent sale, offering for sale, or dis-
tribution {n commerce, is prohibited by
any person in the chain of distribution.
In addition, the Commission declares
that all other consumer patching com-
pounds containing respirable free-form
azhestos, no matter when manufactured
or initially introduced into commerce,
are banned hazardous products 180 or
more days after publication of this rule.
(As stated below in §1304.4(2) of the
rule, initial introduction into commerce
of this product occurs when the product
is physically ahipped from a manufac-
turer’s facility to a distributor. retailer.
consiumer or to another person for applie
cation in a consumer environment.)

In summary, 30 days after putlication
of this rule, manufacturers will he pro-
hibited from manufacturing or shizping
the product to distributors, recailers,
consumers, or to others for apvlication
in consumer environments. Further, 180
days after publication of this nuile. dis-
tributors and retailers will be prohibjted
from selling, offering for sale, or distribe
uling any of the described products, no
meiter when manufactured or initially
introduced into cocmmerce, to distribye
tors, rctajlers, consumers or to ctaera for
application in consumer environments,

(2) The public interest group reccme
mends that the effective date of the ban
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stanoes. They Indicate that persons of
» Qiffering skills may release different
amounts of inhalable asbestos into the
atr. Although these differences occur, &
oconsumer would likely releasa more as-
bestos into the air because he or she may
be Jess skilled in the process than a pro-
fessional applicator. The Commission
as these commenters point out

that some products have a smaller per-
of ssbestos than those which

were used for exposurs dats in the Come
mission risk assessment. For example,
ond commenter submitted asbestos exe
posure data from a study he conducted
using & compound that contained a
smaller amount of asbestos. Based on
this commenter’s exposure dats, another
risk assessment was conducted. The re-
sults suggest that use of a patching com-
pound containing less asbestos may re-
duce but does not eliminate an excess of
deaths due to exposure to asvestos in
patching compounds. The range 1s from
1 death per million persons exposed for
n years exposure using

persons exposed during another model
(53). It should be noted here that whils
asbestos levels may vary, they do not

saf
- (6) Anothsr commenter says that us-
ing a premixed compound reduces the
OODAUINAT'S exXposure to asbestos. The
ocommenter also thought that the Come
exposure

brous clay. Other substitutss of & fibrous
nature are wollastonite, ksolinite, sepio-
lite and bentonite. S8eversl comments ex-
press concern that msaterials used as sub-
mmm for asbestos may also pose has-

The Commission shares this concern.
Substitutes for asbestos have been under
consideration for only a short time. Littie
dats are available on which to evaluate
the safety of substitute moterials. Ex-
perimental findings of Stanton ($8) indi-
cats that many mineral fibers (in addi-
*on to asbestos) of small respirable di-
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mentions sre biologically active under
experimental conditions.

According to correspondence dated
July 28, 1977 from Dr. Paul Kotin of the
Johns-Manville Co. with environmental
consultant Barry Castleman, a Johnse
Manville study is under way to assess the
potential inhalation hazard of certain
naturally-occurring or man-made min-
eral fibers such as ceramic fibers, Ce-
ramic fibers are s potential substitute foc
artificin! emberizing materinls,

Human exposure data to substitutes
are extremely limited. Occupational ex-
posure data 1o certain ciay mineral ficers
which are proposed asbestos substitutes
are scheduled to be presented at a Syme
posium on Qscupstionsl Exposure to Fle
brous and Particulats Dust and their Ex-
tension into the Environment, in Decem-
ter 1977. These data are expected to in-
dicate the extent of exposure. rather
than human experience findings on re-
suits of such exposure. Deta on the re-
sulis of human exposure to asbestos sub-
stitutes will not. In all likelthood, be
avallable in the near future.

(1) A commenter suggests that substi-
tutes, since they would be fibrous, would
present a risk.

In assessing asbestos substitutes, data
avaiiable to the Commission indicates
that a number of substances may be used
which are not fibrous such as calcium
cardonite, clay, resins and mica. For the
fibrous clay minerals which may be used
as asbestos substitutes such as wollasto~
nite, kaociinite, sepiolite and bentonite,
the Commission is aware that there is s
lack of conclusive data on the hazard
potential associated with these minerals.
Additional study iz needed to evalusie
the risk of inhalstion exposure to such
small mineral fibers. Nevertheless, the
Commission believes that the known risk
{rcm inhalable asbestos requires the
banning of these products at this time.

(2) A comment questions a statement
in the provosal that fibrous glass could
Le considered a substitute for chrysotile
in embenzing materials.

The Commission concurs with this
commaent; it is currently unaware of any
manufsacturers or distributors who use or
know of the use of fibrous glass for this
purpose. In addition. from a technical
viewpoint, glass fibers are not similar in
size snd shape to chrysotile. Uniiks the
rod-like glass fikers, chrysotile tends to
be curved, or te of curly fibers or fiber
bundles. comprised of extremely small-
diamatered fibrils. However, glass fibers
aro similar—at least in shape—to some
of the amphibole asbestos minerals. The
diameter of most fibrous glass i3 report-
edly greater than 3-8 microns and cone
sidered too large t0 be respirable. How-
ever, glass flbers are not of uniform di-
mensions and a small percentage may be
of respirable size. Additional study is
needed to assess the patholome effects of
wnhaied fiters, including fibrous glass.

E. Economic considerations. Six come
menters expressed concern that the ban
would have an adverse economic impact
on the industry. Five of the six are mane.
ufacturers who commented on patching

compounds. The sixth is a distributor of
g8 fireplace logs.

One patehing compound manufscturer
claimed that some firms in that indus-
try will go out of business should the
ban be promulgated. As noted below,
our studies indicate that some small
producers may not have the technical
capability to reformulnte their products
satisfactorily or may be unable to ootain
necessary raw materials by the eifective
date of the ban. Thus, some may ceass
production temporarily, until such re-
formulation is achieved. Some of the
large manufacturers have indicated o
willingness to license their asbestos-free
formulations (or parts of them) to small-
er firms, .

Two commenters discussed potential
cost effects of the ban on patching
compounds other than those relating to
the product itself. Ore pa‘ching come
pound producer estimated at 60 percent
the increased “workload” associated
with the professional application of none
asbestos formulations because of diZfer-
ent performance characteristics. The
Commission has investizated the petene
tial increease in direct labor costs as-
sociated with existing asbestos and none
asbestos formulations; it estimates an
initial 10 to 25 percent average increase
ss & result of switching from the former
to the latter. Other costs may accrue to
professional users of the produst should
different application tools be needed or
should some jobs have to Le redone to
the relatively poor shrink- and eracke
resistance of some non-gsbestos formu-
lations. These increased costs are ex-
pected to diminish over time a formula-
tions improve and as applicators become
more accustomed to using non-asbestos
formulations.

One compeny which may be sadversely
affected by the proposed ban reports
that attapulgite. one of the prime sube
stitutes for asbestos in patching come
pounds, is in “lUmited supply” and that
some small manufacturers may hsave
dificulty in obtaining that material,
Other industry sources have reporied
this same problem. The larger patching
compound producers, wha alreacd7 have
asbestos-free formulations on the mar-
ket, are not expected to have w»
much difficulty in obtaining substitute
materials,

Two manufacturers discussed the ban's
potential adverse effect on the utility of
the precduct. One expressed a beltef that
non-asbestos formulations are inferior in
performance to asbestos formulations.
Another reinforced that belief, reporting
that the absence of asbestos formula~
tions may prompt workmen to add thelir
own asbestos to the produc? to he!p pre-
vent cracking when wall joints are cove
ered. However, the addition of asbestos
would be tantamount to manufacture of
the banned product and would thus be
prohibited. It appears that at least some
existing non-asbestos formulations may
be less desirable, from a performance
standpoint, to professional contractors;
most consumer applicators are nhot ex-
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