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OCCUPATIONAL SAFETY AND HEALTH ADMINISTRATION
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Inspections, Citations and Proposed Penalties

Sec.1903.7(b) Conduct of Inspections--Samples

Use of Personal Sampling Devices

According to the interpretation published by the Occupational
Safety and Health Administration in the February 12 Federal
Register (pp. 6530-4, attached), the use of personal sampling
devices as an aid in workplace inspections is permitted under
29 CFR 1903.7(b).

OSHA issued the interprative and procedural rule in order to
clarify the existing regulation concerning sampling of employee
exposures during inspection and investigation of workplaces sub-
ject to the Occupational Safety and Health Act. At the same
time, the agency proposed to amend Section 1903.7 by issuing a
"legislative rule to expressly authorize its compliance officers
to use personal sampling devices and to attach such devices to
employees during the conduct of workplace inspections. The
proposed rule would remove any questions concerning OSHA's auth-
ority to use personal sampling devices as an aid in its work-
place inspections.

Comments on the issues raised by the use of personal sampling
devices should be submitted by April 13 to:

Docket Officer

Docket No. W-300

U.S. Department of Labor

200 Constitution Avenue, N.W.
Room S$-6212

Washington, D.C. 20210

Effective date of interpretation: February 12, 1982. Vvl G00009197

THE SOAP AND DETERGENT ASSOCIATION e 475 Park Avenue South, New York, N.Y. 10016 » (212) 725-1262
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~o71:0:0 [ssuance of interpretative and
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- vitsaRY: This interpretation of 29 CFR
s ) clarifies the existing regulatio

-

- rming sampling of employee
. -wies during inspection and
.. ization of workplaces subject to

n

‘w.cupational Safety and Health Act

© /45 Bpecifically, the interpretation

; viear that the term “employ other

:able investigative techniques”
»s the attachment of personal

.+ iing devices to employees in order

. wtor their exposures. In addition,
«ay's Federal Register, OSHA is

~..ing and inviting public comment
. ¢emendment to § 1903.7(b) which

i edopt this interpretation as a

- ~ave rule. See Notice of Proposed
- siing, Docket No, W-300. which
-5 in Part 1l of today’s Federal
PR
.. This interpretation is effective
ary 12, 1982.
. I3THER INFORMATION CONTACT:

vuster, Office of Information, U.S.

~mant of Labaor, 200 Constitution
~ NW., Room N-~3637,

viton, D.C, 20210. (202-523-8151).

L SAENTARY INFORMATION:
“uction

- Jevupational Safety and Health
. cistration ("OSHA™ or “the
.y "1 has been utilizing personal

.12 devices as an aid in workplace

woons throggizoat its enforcement
The most common personal
iz devices presently in use are
e doshaeter and air sampling
i he dastinoter is designed to
~donnd evels in the workplace
-1 ne compliance with the
. .izblished in the Secretary’'s

canal noise exposure standard ai

141093, The device is
« w:mately the size of a pack of

“1og and weighs approximately 9
-t has a small wire extending

:+ muin unit to the microphone
i~ abaut the size of a quarter. Th
it may be utlached to the
-5 bell or pocket. and the
Lone to the shirt lapel, The
“ling wire may he attached tightl

o emiployee by running it across

¢

y

and/or pinning, taping or clipping it to
his clothing.

A personal air sampling device is.a
small—about the size ol two packs of
cigarettes—battery operated pump
which monitors the exposure to air
contaminants of the individual wearing
it. As with the dosimeter, the main part
of the unit, which is a vacuum pump. is
attached to the belt and connected by a
flexible hose running along the subject's
clothing to a silver-dollar-size cassette,
impinger or charcoal tube, depending on
the substance to be monitored. The
pump most commonly used by OSHA
weighs approximately 31 ounces,

As discussed below in detail,
questions have recently been raised
regarding the authority of the Secretary
of Labor (Secretary) to use these
devices. Accordingly. this interpretation
is published to make clear that the
authority conferred by the regulation at
29 CFR 19803.7(b) includes the
attachment of personal sampling
devices to employees in order to monitor
their exposures. Of course, as with all
regulations that confer authority,
implicit in the regulation is the
employer's obligation, consistent with
his rights under Marshall v. Barlow'’s,
Inc., 436 U.S. 307 (1978}, to permit and to
take no action to impede the
Compliance Officer's exercise of the
granted authority.

IL Background

A. Promuligotion of 29 CFR 1903.7. The
Occupational Safety and Health Act of
1870, 29 U.S.C. 851 ef seq. (the Act) was
enacted “to assure so far as possible
every working man and woman in the
Nation safe and healthful working
conditions and to preserve our human
resources.” In order to carry out these
purposes, section 8(a) of the Act, 29
U.8.C. 657(a). specifically authorizes the
Secretary, upon presenting apprapriate
credentials to the owner, operator, or
agent in charge:

(1) To enter without delay und at
reasonable times any factory, plant,
establishment, construction site, or other
area workplace or environment wkhere work
is performed by un emplose » of un employer:
and

(2) To inspect and invesag:dte during
regulur working houis and at olber
reisonable times. and within reasanable
limits and in a reasonable manner, any such
place of employinent and all pertine nt
conditions. structures, muchines, apparatus,
devicex, equipment «nd materials therein,
and to yuestion privately any such e.nployer,
owiter, operator, agent of cmploy(‘e,

The Act was passed vn December 29,
1970 and became effective on April 28,
1971. One week later. the Secretary
proposed, pursuant to his rulemaking

e T Y £
authority under section 8(g}(2) of the
Act, 29 US.C. 8371»){2) to add & new
Part 1803 1o Title 29 of the Code of
Federal Regulations wnose purpose was
“to provide procedures and policies fcr
the inepection. investigalion ¥ * ~
provisions of the Act.” 36 FR 8376 ef sex.
Included wmong these “procedures and
policies” was a provision [proposed
§ 1903.5(b)) authorizing Coinpliance
Officers "tu take photographs and
samples, [and] employ other reasonable
investigative techniques * * *" during
an inspection. 36 FR 8376.

After the close of the comment period.
the “Conduct of Inspections™ provision
(renumbered § 1803.7) was adopted with
some changes and made effective
immediately upon its publication in the
Federal Register on September 4, 1971.
36 FR 17850, 17831. Specifically, § 1903.7
provided in pertinent part:

§1903.7 Conduct of Inspections.

* . - « *

{b) Compliance Safety and Health
Officers shall have authority to take
environmental samples and to take or
obtain photographs related to the
purpose of the inspection, employ other
reasonable investigative technigues, and
question privately any employer, owner.
operator, agent or employee of an
establishment. (See § 1903.9 on trade
secrets.)

{¢) In taking phutographs and
samples, Compliance Safety and Health
Officers shall take reasonable
precautions to insure that such actions
with flash, spark-producing, or other
equiprment would not be hazardous.
Compliance Safety and Health Officers
shall comply with all employer safety
and health rules and practices at the
establishment being iaspected, and they
shall wear and use appropriate
protective clothing and equipment.

{d) The conduet of inspections shall
be such as to preclude unreasonable
disruption of the cperations of the
employer's establishment.

Thus. the promulgated regulation
specifically autharized OS11A
compliance officers "to ke
envitonmental samples” and to employ
“reasonable investigative techniques™
during the conduct of inspections.

B. The Secretary’'s interpretaetion of 29
CFR 1903.7(5). Shortly after Part 1903
was adopted. the Secrctary issued his
first OSHA Comptiance Gperations
Manual {COM}, a manual of guidelines
to assure ctfeciive und uniform
implementation of the Act. Chapter X1l
of the COM. entided “ludustrial Hygicne
and Qccupaticual Heuith,” contained
instructions regarding sampling methods

VVC 000009198
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to be used to determine employee
exposure o hazardous airborne
conlanunants. That section provided
thut air samples must relate directly to

_ lLe exposure of one eoinloyee or more if
the samples are to be of use in the
complidance program. and that the most
satisfactory meihod of meeting this
juquirement is to nse of a personal
sampler with the sampling head as close
as is conveniently possible to the
cwplovee's head. COM at XI1I-12. The
sechon also provided that area samples
are useful as an index of general
conlamination but cauiioned that they
usually are only remotely related to the
actual exposure of the employee. /d.

On July 1, 1974. OSHA replaced the
COM with the Field Operations Manual
(FOM}. Department of Labor, OSHA
Field Operations Manual {July1974).
Section N of Chapter Xill uf the FOM
was identicai to its predecessor section
in the COM and, despite other changes
1o the FOM, has been essentially
retained in every subsequent version of
the monual, including the current
yersion.

On Augusi 15, 1976, the Secretary’s
first Industrial Hygiene Tield Operaiions
Manual (IHFOM) becanme effective. in
addition to detailing various standard
methods which utilize personal sumpling
cquipment, that manual provided that
before citations for violating air quality
standards {28 CFR 1910.1000 and
1010.1001) and the novise standard (29
CI'R 1910.95) issue, “{2In exposuie to an
employes must occur. This requires the
use of personal sampling technigues.”
IHEOM at IX-1i. The version of the
1 IFOM effective June 4. 1979 also
specified that personal sampling ic the
stundard method for measuring air
contampants, IHFOM at X-1. and that
braathing zona samples are regoired
determine complianee twith air qualily
standards. Ibid. at 1-1 The current
versior provides that compliance with
air quality standards shall be
determined by measueing exposures
within the breathing zone and states
that “O3HA defines the breathing zone
to be a sphere approximately 2 feeiin
dinmeter surrounding the head.” IHFOM
at II-1.

Thus, there can be no doubt that sinee
the adoption of 29 CER 1903.7. which
authorized the taking ni environmental
samples and the use of reasonable
investigative techniques. the ageney has
consistently and urambiguously
interpreted that provision 1o allow uad
in fact encourage the use of personal
sampling devices during OSHA
inspections.

C. The Secretary's policy ond prociie
in monitoring employes eXDOSUICS.
Consistent with the above interpreiation

are the Secretary's policy and practice
in monitoring employes exposmes. In
the preambte to his standara i cgulating
exposure to coke oven emissinns {29
CFR 1910.1029). the Secretary stated
generally that (i)t is OSHA policy to
monitor exposures by taking personal
samples whenever possible. Area
samples are generally not as direct a
measure of employee exposure as are
personal breathing zone samples.” 41 FR
46758 {October 22, 1976). Several health
standards require employers to measure
employee exposure by taking personal
samples. See 29 CFR 1910.1029(e)(1)(1ii)
{coke oven emissions): 28 CFR
1910.1025(d)(11(iii) (lead). 29 CFR
1910.1018(e){1){iii) {arsenic). The
asbestos standard requires samples {o
be collected from within the breathing
zone of emplovees. 29 CFR

1910.1001{f){2}{i). Other standards state

that breathing zone samp!rs should be

taken. See 29 CFR 1910.1045 Appendix B

(IVI(A)1) (acrylonitrile}: 20 CFR
1910.1044 Appendix B (IVY{A}1) (1.2
dibrome-3-chloropropane). Thase
Federal Register statemenis and
standards demonstrate that the
Secretary has always considered thc use
of personal sampling devices to be
authorized and appropriate. In addition,
the Secretary's longstanding practice of
using personal sampling devices and the
acknowledgement of that practice in
various administrative and court
decisions. confirms his interpretation
that using those devices ig included
within the authorization of § 1903.7 to
employ “reasonable investigative
techniques.”

D. Judicial decisions concerning
§ 1803.7 and the Secretary’s authority to
use personaf sampling devices. 1. The
Plum Crezk decisions. The first case to
address issues concerning the
Secretary's authority to require the use
of personal sampling devices during
OSHA inspections wass Pluin Cicek
Lumber Co. v. Huttan. 352 F. Sapp- 575
(D. Mont. 1378). afi!. 638 F. 21 1283 {9th
Cir. 19791. In that case. OSHA sttempled
on Japuary 17. 1978. to cendurt an
inspection of Plam Creek's fotr board
plant. sawmill and phyvvoead plant in
Columbia Falls. Morisna. The agencv
informed the campany that emplovees
would be requested ta wear personal
sampling devices during the inspection
When the company responded that iis
emplovees would be forbidden to wear
the testing devices. QSHA 12ft the
workplace asd obiinad an inspaction
warrant from a United States
Maaisirate. A second eClion wily
attempted on February 6. 3972, bat the
company refused to ramply wita the
warrant. OSHA then obiain2a 2 second
warrant which specifically avthorized

“air sumpling and noise level testing in
reasonable manner and to a reasonable
eatent.”

On February 13, 1978, following »
series of court proceedings, OSHA
began the inspection of Plum Creek’s
facilities. At that time, the agency
observed a February 10, 1978 notice to
employees which stated that the
wearing of noise and air sampling
devices was against company policy.
When OSHA requested twenty-two
emplovees to wear the devices, sixtesn
refused. Of the six who agreed, three
changed work shifts and only three
actually wore the samplers. As a resoli.
the inspection produced inconclusive
results. OSHA then asked the district
court to enjoin Plum Creek from

.. impeding the inspection through its

‘policy prohibiting employee cooperation
in sampling. '

As a result, a hearing was held on ke
lwo scparate questions involved: (1§ The
Secretary’s authority to conduct
sampling by attaching personal
sampling devices to workers and {2} the
district court’s authority to order the
rescission of the company’s policy
prohibiting employee cooperation with
such sampling. The district court upheld
the Secretary’s authority to conduct
personal sampling if the emplovees
agreed to cooperate, 432 F. Supp. at 576
and the United States Court of Appeuls
for the Ninth Circuit. on appeal. affirmed
the district court’s order and judgme:.
608 F. 2d at 1290. The district court also
held that it had no power to order
rescission of the company policy, 432 F
Supp. at 577; the Ninth Circuit
specificzlly addressed this issue an
appeal and agreed with the lower ¢o.:
608 F. 2d at 1289-90. Thus, the Plum
Creek courts held that. although a couri
could not order rescission of a comperny
policy prohibiting employees from
wearing personal sampling devices
absent a regulation or law specifying
their use, the Secretary is authorized io
conduct such personal sampling and
that the use of those devicesisa
“reasonable” investigative technigue

2. Subsequent court decisions. One
courl of uppeais has refused to foliow
the Ninth Circuit's bolding in Plum
Creex that the court is without autharty
to order an employer to permit is
employees to wear personal sampliry
devices nontrary (o the employver's -
written policy. In re Estadlishment
Inspzction of Keokuk Steel Casiings.
Division of Kast Metals, 638 F, 2d 42. 46
(8th Cir. 1981), aff's 493 F. Supp. 842
{S.D. lowa 1980). Several district courty
also have declined to follow the Nigih
Circuit's decision and have concluded
that personal sampling is a reasonable

VVC 000009199




6532

Federal Register / Vol. 47, No. 30 / Friday, February 12, 1982 / Rules and Regulations

technique which the Secretary can
employ. E.g., In re Establishment
inspection of Cleveland Electric
Hlumination Co., No. M80~-2118 (N.D.
Ohio}, appeal docketed, No. 81-3159 (6th
Cir. March 20, 1981} Marshall v.
Rochester Shoe Tree Co., Inc., Mis. No.
306 (N.D. N.Y. 1981); Marshall v. Miller
Tube Corp., 1978 CCH OSHD {23,212 at
28,059 (E.D. N.Y. 1978).

However, on August 3, 1981, a divided
panel of the United States Court of
Appeals for the Seventh Circuit reached
a different result. In re Establishiment
Inspection of Metro-East Mfg. Co. and
In re Establishment Inspection of
Century Casting Corp., 655 F. 2d 805 (7th
Cir, 1981). The Court agreed that the use
of personal sampling devices is
reasonable but concluded that 29 CFR
1903.7 did not give employers *'fair
warning” of what is required or
prohibited because it failed to specify
the use of personal samplers as a
“reasonable investigative technique.”
655 F. 2d at 810-12. The Court therefore
affirmed two district court orders
limiting the terms of inspection warranis
s0 as to preclude the use of personal
sampling devices on employees, even if
the employees agreed to wear the
devices. The Court suggested that the
Secretary amend the regulation to
clarify its meaning and give emplovers
fair warning of the type of investigation
decmed reasonable. See id. at 812.

111. Reasons for Issuance of an
Interpretative Rule

As discussed above, the Secretary has
always interpreted § 1903.7 to permit
attachment of personal sampling
devices to employees as an aid in
workplace inspections. Indeed, the
Secretary’s practice has been to use
such devices whenever possible.
However, since a question has been
caised about the meaning of the term
used in the regulation and to remove
any doubt on this matter, this
interpretation is being published to
make clear that the term “employ ather
reasonable investigative techniques”
includes attachment of personal
samplers to employees to monitor their
(rxpusures.

Since this rule is an interpretative rule
and a rule of agency procedure and
practice, general notice of proposed
rulemaking, public participation therein
and delay in effective date are not

required by 5 U.S.C. 553. Specifically,
the rule interprets the term “employ
other reasonable investigative
techniques’™ as it is used in 29 CFR
1903.7(b) in order to clarify a provision
believed by the Seventh Circuit Court of
Appeals to be ambiguous. The rule also
makes explicit a Jongstanding and
consistently applied agency practice and
procedure which is used in the course of
an inspection or investigation. Thus, this
interpretation does not effect a change
in the substantive rights of any person.

In addition, general rulemaking
procedures are unnecessary since this
rule does not have a substantial impact
on the persons regulated under the Act.
For example, since the Secretary has
always used personal samplers as an
aid in OSHA inspections, there can be
no justifiable reliance on a contrary
prior practice. Furthermore, there is no
prior interpretation of § 1903.7(h) which
would preclude the use of personal
samplers, and the Seventh Circuit did
not adopt a contrary interpretation.
Additionally, this rule does not alter the
criteria used in making the ultimate
decision in OSHA enforcement actions,
i.e., whether a company has violated the
Act. Accordingly, notice and public
procedure are unnecessary in this
instance. For the same reasons, under
the “‘good cause” exceptions to the
general rulemaking requirements, 5
U.8.C. 553 (b) and (d}. the agency is not
required in this instance to provide
notice of rulemaking, public
participation therein and delay in
effective date.

Moreover, notice and comment
rulemaking in this instance would create
a delay that would be contrary 1o the
public interest. The use of personal
sampling devices is necessary to the
conduct of effective and efficient OSHA
health inspections. The decision in
Metro-East, supra, renders the agency
unable to conduct any non-consensual
personal sampling in the Seventh
Circuit; under Plum Creck, supra, the
agency's ability to conduct personal
sampling in the Ninth Circuit has been
severely restricted. Thus, in these
circuits, and perhape elsewhere, the
effective conduct of virtually all OSHA
heazlth inspectiens has been impeded.
The consequent health detriment to
employees that resulis from OSHA's
inability to effectively mounitor their
exposure to noise and air containinants

justifies the immediate effective date of
this rule.

IV. Regulatory Impact Analysis

In accordance with Executive Order
12291 (48 FR 13193, February 17, 1981).
OSHA has carefully assessed the
potential impact of the interpretation of
29 CFR 1903.7(b). Based on the
guidelines of the Executive Order,
OSHA has concluded that the
interpretation is not a “major” action
which would necessitate further
economic impact evaluation and the
preparation of a regulatory impact
analysis. This conclusion is predicated
on several factors. Firsl, as noted above.
it has always been the Secretary's
practice to use personal sampling
devices on employees whenever
possible. The Secretary's experience
indicates that these devices are
compact, take minimal time to attach to
the employee, and neither hinder nor
obstruct the employee's performance of
his job. Thus, there are no substantive
adverse labor productivity effects.
Second, since OSI{A is required to
provide the personal samplers for use hy
its compliance officers, employers are
not required to pay for these devices.
Third, the Secretary is unaware of any
injuries or accidents caused by the use
of personal samplers. Therefore, these
factors strongly indicata that this
amendment would not increase costs to
employers and would have little effect
on the economy.

Finally, QSHA finds that the
provisions of the Regulatory Flexibility
Act of 1980, 5 1J.5.C. 601 et seq., which
require an assessment of the impact of
certain regulatory actions upon small
entities, are inapplicable to this
interpretative and procedural rule.

V. Authority

This document was prepared under
the direction of Thorne G. Auchter,
Assistant Secretary of Labor for
Qccupational Safcty and Health, 200
Constitution Avenue NW., Waskington,
D.C. 20210, This interpretaticn is issued
pursuant to section B(g)(2j ¢f the
Occupational Safoty and Health Act of
1970, 29 U.S.C. 657{g){2} and Secretary of
Labor's Order No. 8-76 (41 FR 25059 in
implementation of the general inspeciion
and investigation authority conferred by
section 8(#) of the Act, 29 U.8.C. 657(a}.

vvC 000009200
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PART 1903—INSPECTIONS,
CITATIONS AND PROPOSED
PENALTIES

In accordance with above, 29 CFR
1803.7 is hereby amended by adding the
following interpretative note at the vnd
of § 1903.7(b):

§ 1903.7 Conduct of inspections.

» + * * *

(bll * +

Interpratative Note: As used herein, Lhe
term “employ other reasonable investigitive
techniques™ includes, but is nat limited to, the
use of devices to measure employee
exposures and the attachment of personal
sumpling equipment such as dogsimeters.
pumps, badges and other similar devices (o
employees in order to measure their
exposures.

» * * . -

129 1.8.C. 657(a}, 657(g) 5 '8 €. 551

Signod al Washinglon, D.C... this 4th day of
February 1982.
Thome G. Auchtec,
Assistamt Secretury of Labor.
[FR Doc. 62-3485 Filed & 11-82. #:35
BILLING CODE 4510-25-M
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DEPARTMENT OF LABOR

Occupationat Satety and Heaith
Adrmnistration

29 CFR Part 1303
Cocher Na. W-300}

Use of Personal Sampling Devices
During tnspection

AGENCY: Occupanonul Sudety and
teatth Adminmswanan {OSHA)Y

1o iiment o1 Labor.

ACTION: Nutice of proposed rilemaking.

SUMMARY: (i foitay’s Federal Pegister,
OSHA rovises 29 CFR 1903.7{b) by
dddine an Imterpretative note to make
cleas fhat tha terma - employ other
reasonnsn.e Bhoastigatis e techniques™ as
vsed in o iation inchides but is not
limitte to © rachment of personal
$TIpINgG devicas o eraployees in order
to pionitor Uier exposures. In this
wmens (0311A provoses to amend
§ 1w~ b ossauing a figislative rule to
expressiy autiorize its comph.mcp
offizers to use personal sampling
devices and o e¥iach such devices (o
sinpiovess during tha conduct of
warkplare inspeciicns. The proposed
role wouh » gy yuestions
LOnERE suncy's authorily o use
pPersonast .camphng devices as an aid in
its workplac? inspecuons.
ovares: Comments on the issues ruised
Uy ke yse of personal sampling devices
must be postmarked by April 13, 1982.
ADDRESS: Camments are 1o be sent to:

i

Doi ke Officor. Dockat o, W-300, US.
Denarie “Lzhor 240 Constitution
Avenue r-.\-o"“. .:s-o’i"

Wasnn D.C. Zo2n.

FOR FURTHER INF-ORMAT!DN CONTACT.

5.\ .1~.hwng1ﬁn Dx. o010 {202-523-8151).
SUPPLEMENTARY INFORMATION: The

discussion in the merpretative and

procedurid ruie of Part i of today’s

Federai Reagister s s forth the history of
24 CFR 1500 71bY und the reasans for the
issuanue m !h"' 1“16"’“'9\thﬂ.8 .-md
proden
Fvibvsg,

':1":} annrounces
s heention fo ane agulation to

v \pu S51V autho spee officers
Iy mas g o emplovees’ \\oayt'les by

iii'nhfi’m‘, persona, sempling devices to
teoir persons duvinz GSHA inspeclions.
P peblic isinvited 1o submit

cemments on the issues invalved in the
ise uf such dovices. und particularly on
the issue of whether the placement of
the device on an emploves may under

certain circumstances constitute an
inherent hazard which subjects the
2mployee to potential accident and
injury. With respect to the safety issue,
all courts that have considered the issue
have concluded that the attachment of a
personal sampler to an emptovee is a
reasonable investigative techrique that
presents minimal risk. if any. Indeed. the
Secretary is unaware of any accident or
injury caused by the use of such devices
during the more than ten-vear
enforcement history of the Aci.
encompassing widespread use of
personal samplers by many employers
as well as by the Szcretary. Moreover,
the use of personal sampling devices is
considered by the Secretary to be at
least as safe as other sampling
technigues of equivalent efficiency.

Interested persons are invited to
submit written data. views and
arguments with respect tc this proposal
and all issues involved therein. These
comments must be postmarked on or
before April 13. 1982, and submitted in
quadruplicate to: Docket Officer. Docket
No. W-300, Room §-8212, 200
Constitution Avenue NW.. Washinston.
D.C. 20210.

The data. views and asguments that
are submitted will be available for
public inspection and copying at the
above address. All timely written
submissions received wiil be mads part
of the record of this proceeding and will
be considered in formulating the final
rule.

Regulatory Impact Arolysis

The economic analysis under
Executive Order 12291, which appears n
connection with the interpretative and
procedural rule in Part [ of today’s
Federal Register is equaliy applicable 1o
this proposal and is inccrporated herein.
Additionally, in accordance with the
Regulatory Flexibility Act of 1960 (Pub.
L. 96-353, 94 Stat. 1184 (3 U.S.C. 601 et
seq.)), OSHA has carefuily nssessed the
impact of the amendment upon small
entities. Initially, the agency notes that
to the extent that any cos!s occur. they
would directly relate to the number of
workers sampled. As preportianately
more workers would be sempled in
larger establishments, the costs per unit
of output of the amendment ar
expected to be the same for both smaller
and larger establishments. Moscover nn
additional costs result from the
amendment since it has alwoys Leen
and continues to be OSHA practice (o
use personal sampling devices
whenever possible and whenever thare
is no judicial ruling to the contrary.
Accordingly, OSHA her rby certifivg that

this proposed rule does not have a
significant economic impact on a
substantia! number of small eniitivs.

The Regulatory Impact Assessment
has identified several benefits which as
realized as a result of the promuigation
of the amendment. As has been notad in
connection with the interpretaiive anid
procedural rule, the use of personai
sampling devices attached to employers
not only increases the effectiveness ot
OSHA inspections but also minimizes
potential reduction in employee
productivity. The use of personai
sampling devices attached to employees
is therefore the moat cost effective
imeans of promoting occupational sajesy
and health.

Autharity: This document was prepatad
under the direction. of Thame G, Auchtar,
Assistant Secrtary of Labor for Qccupationou
Safety and Fheilth. 200 Constitution Avenie
NW.. Washimston, D.C. 20210.

PART 1903—INSPECTIONS,
CITATIONS, AND PROPOSED
PENALTIES

Accordingly, pursuant to section B!z}
and 8{z){2) of the Occupational Safety
and Health Act of 1970, 29 U.S.C. 657{al
and 657(g){2]. and the Secretary of
Labor's Order 8-76, 41 FR 230549, it i
proposed to amend part 1903 of Title 23
of the Code of Federal Regulations us
set forth below.

It is proposed to revise 29 CFR
1903.7(b)} lo read as follows:

& 1903.7 Conduct of inspections.

" - 3 * -

{b) Compliance Safetv and Health
Officers shall have authority to take
environmental samples and to tass cx
obtain photographs related to the
purpose of the inspection, emypioy ¢ luer
reasonable investigative techniguies o
question privately any employer, ow ey
operator, agent ar employee of an
establishment. (See §1903.9 on trade
secreis.) As used herein, the ierm
“amploy other reasonable investig.tse
techniques™ includes, but is not limartee
tn, the use of devices to measure
employee exposures and the attactore
of personal sampling cquipment stch e
dasimeters. pumps. budges and other
similur devices to emplovees in noder s,
monitor their exposures.

L + - * -
{29 (1L5.C. 657(12), 637[g): 5 U.5.C. 5534
S\gnml at Washinglon, D.C. this 4th diy s
Fulbruary 1982,
Thoine G. Auchter,
Assistant Secretary of Labor.
1FR Ioe. 82 3300 Filnd 2-31-82- 3:45% am}
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