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BE IT REMEMBERED AND CERTIFIED, that heretofore, on
to-wit: December 17, 1985, the matter as herainbefore set
forth came on for hearing before the Honorable Richard P,
Goldenhersh, Circuit Judge, and the following was had of
record, to-wit!

R AR R
(The feollowing proceaedings were hald 1n_e£ambera.)

THE COURT: I have reviewed the documents, the pleadings
that were filed the other day and the reply and the arguments
that were made as well ags the authorities cited, I sam denying
the motion, except for those parts that are agreed upon, and due
to the nature of this and the extent of 4t, in the exercise of
ﬁy discretion in denying it, I am going to submit a memorandum
which I hope I can give you tomorrow for the reasons, and mﬁka
those a matter of record. However, as a practical matter, I'm
taking cara of thesa., I note that apparently there is agreement
of counsal that certain matters can be testified to by
DPr. Kimbrough, certain business recorde of the CDC, some "factual
matters” in the question of her participation or non-participation
as far as peer review of Plaintiff's Exhibit 1655. Based on the
past hiatory on the track record of these things as to what
happens in the courtroom, I want to také a few minutes here, and
I mean literally a faw, investigating back here what in fact is

going to happen 1f those matters go in front of the jury as far
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as her testimony is concerned and the question of how long this
offer of proof would take, so I have some ldea of what to do with
this jury and when to bring them back,

I also want to find put what In fact these business
records are and what these factual matters are so that we
don"t have to, five minutes iInto testimony, come back here and
fight for a half hour. 1 would rather do i1t beforehand rather
than In the middle of her testimony. And | also understand as
a practical matter she"s been toldby the people at CDC that she
can be here Wednesday and Thursday morning and that"s It, Is
that correct?

MR. HEINEMAN: All 1 know about Is Wednesday.

THE COURT: Wednesday? Okay, Wednesday, period. So |
think the time to take care of these things would be today. And
normally 1 wouldn®"t do It during jury time, but I need to be
able to tell the jury when to come back Wednesday, If at all.

So since she"s your witness, 1 suppose that the question ought

to be directed to you. What exactly are these business records
and what are these matters, and first of all, how long will your-
in view of my order, how long will your offer of proof take?

MR. HEINEMAN: I would say that the offer of proof would
take at least two hours.

THE COURT: Okay. It will take two hours?

MR. HEINEMAN: On my examination
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MR. CARR: That's baéed upon the aubjecg matter that
they've mentioned. 1 can't envision my cross examination taking
less than & day or two, because they are offering her, the proof
ﬁhat they are offering will rum the entire gamut of this lewsuit.
They're offering opinions on every issue that I know of that
other; have already tegtified to in this case, health effects
ou people, and I see mo way that I could allow an offer of praof
1ike this to go ian without doing what I would do in ordinary crosa
examination of a wi:ne-s‘and all these 1.34?3. Se it could be
that their offer will be meaningless, that the lady will not
say that wvhich they rapreaeﬁt. or I asaume that she will aay, 
and it may be that I won't have to cross examind%lut all. But
based on what Joe said last night, it was a very extensive shopping
l1ist they had of topics that they were going to touch with this
lady.

THE COURT: Okay, next question. And of course there will
be redirect after that, depending upon what goes on 1n'eto§c.

MB, HEINEMAN: Yeah, .1 would expect so.

THE COURT: Okay, next question. What are these business
records and how long will'that take?

MR. HEINEMAN: I haven't seen them all, and maybe Joe
will know better thanm I because he's reviewed th;n.

MR, RASSIF: I've seen them, but some of them we just

got which wve just got sent to us by her end wve are producing what
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hadn't been produced, most of it had been produced already, wve
had gotten through the EPA. But thare vere a féw handwritten
notes that we are producing today to Mr. Carr. It is not more
than a stack like this, but I can't think--the only couple of

items that come directly to mind and what I'd 1ike to do is get

back to you after the noon hour., We can be a little more expeditious

and more specific. Someone else is outlining that teastimoany while
I'm ian Court, and it would be better if I got back to you right
after luach and let you know the documents. Don't you think that
would be the best way to do 1it? And we can check with the person
working in there.

THE COURT: And i1f you can bring those specific documents
and ut. Carr can look at them and see how quickly this is going
to be.

MR, NASSIF: But it would be more expeditioug than me
trying to describe tham to you. I might not even be right,
that's the crucial thing.

THE COURT: All right. What factual matters are you
talking about, after we discuss what they are, howv long will
those take?

MR, HEINEMAN: Well, I'm not aure, Judge, on the scope of
what the limitation is and what has been permitted in terms of,

see, I haven't read--

THE COURT: Well, the limitation ig basically the only
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parts that ware agread upon, and bacause I'm denying, I{pdld
saying in effect 1f, that those otﬁer things that you wan; go
talk about or getting in by an expert by the back door, and,
number two, in the exercise of my discretion, I am not allowing
you to call her as an expert,

In- the Plaintiff's response to your motiom, or objection
to the motion, there were certain matters in Paragraph 3 that
it vas agreed there was no objection to her testifying to, and
under those circumstances, I'm tt&ing to flush out what thosae
are so we have some 1&ea of what ve're doing.

MR. NASSIF: Can we also provide you a little list of
the factual matters at the same time wa give you the documents?
I think-that that: will be a _little more productive, too. I
didn't bring my papers with m;.

THE COURT: Okay. And then while you're at it, if there
is Qny amplification that needs to be made, any flushing out of
what this question of pear review status, on 1665, youlcan add
that in there also. Those were the three matters that vere
agreed upon according to the objection, and so that would be
the scope of your testimony under my ruling, and I need to know
what those are, and wa have to resolve overall differences back
here first, both so that we don't waste our time in there, and
also so I knov wvhat to do with the jury. So we will meet right

after lunch and do that then.
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MR. NASSIF: That woyld be the fastest way to do it.
We can work on it over luach, - | '

MR, CARR; Excuse me, Judge, I'm sorry.

THE COURT: MNo, that's really all I had.

MR, CARR: The next witness will be this Kelly Odneal,
I'd like to make a motion in limine consistent with the objeéctions
that we made to the past depositions, material that have been read

by defendants to date, ve do have an evidence deposition of

‘Mr. Odoeal, and assuming that they are going to ask the same.

gueltione oY very nearly the same quegtions that they 414 in
this deposition, I would like to move that they be prevented
from asking queétions relating to whether or not the Sturgeon
Eigh School or school was &8 winner of State tournaments or
play-offs or the number of games they won or logt in any given
year, or theilr athletic record irn any given year as not being
ﬁaterial to any of the isaues in this caese, would teund to
prejudice the jury and might tend to make the jury.think;tﬁdt
ghe plaintiffs in this case who may have been on the teaﬁ‘jere
in excellent physicel condition and that nothing was wrong -
with themw simply because the team was & good team or the other
way around. I see no relevance, there would be no ralevan;e if
it wvas the world's Qorst team. I domn't think the plaintiffs
would be allowed to show the lose of record in the ycar‘inéétder

to have any bearing on the heslth of one of the plaintiffs, .
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The other area that I would ask the Court limit would be the
quastions that the Court has consigtently prevented them from
asking, from reading 18 d1id Tim Bowne ever claim to you of being
111 during the practice of any eport? Did Tim Bowne ever appear
to be 111? Did Tim Bowne evear clutch or grab his abdomenf
Questions of‘that sort wvhich ara asked throughout this‘deéosition
I would object to, tﬁroughout the daposition, not just with
Tim Bowne, but Doug Bowne and Tim Robineson and Gfeg Bush. Alseo
the questions about did their parents ever send any notas to
school, or did they hear from any physiciapms, the same questions
that we have previously objected to and the Court has préviocusly
sustained objections. We would ask the Court limit the.defendant
here with this witness to the same extent.

THE cbuam: Has his evidence deposition been read vyet?

MR. CARR: It has not.

THE COURT: What's your reply to the motion in limine?

MR, KﬁINEHAN: Wall, I haven't heard the grounds for
the second aspect. The first one he stated it was 1r¥elavant,
the second one he:sald questions about conplaints of illness,
appearance of illness, clutching or grabbing abdomen, parents
send notes to school and hear from physicians. Those were the
items that he listed.

MR, CARR: Same objection we made before in fifteen .

depositions that have been gone through,
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MR. HEINEMAN: Excuse me 1f I don't remember those::

objections at the present time since it has bean guite-a while

'since we have gone over those. What are the objections to,tbosef

MR, CARR: Much of it was immateriality, some of it was
ability té be a health expert to determine whether ;r ﬁqt
somebody was or was not in 111 heslth. Much of 1t ;as it creates
an issue where there is no issue, &14 the parent send a note. It

makes a suggestion that the parent should have éent a anote, Did

‘he elutch his stomach in pain? It suggests that perhaps:he‘

should have clutched his stomach in .pain, all that kind of
ocbjection :hat‘ve'v; made with the same kind of--exactly. the
same questions I might say.

| MR. HEINEMAM: Well, your Honor, first of all, whether
or not the school team was a wianner or the athletic record in
any particular year, we believe is relevant in terms of the

contribution made by particular plaintiffe to that effort, not

in and of itgelf an important matter, but the fact that.two of

these plaintiffs have participated asctively in those athletic

endeavors and were very dedicated athletes, that's certainly

true of the baseball team. There were otﬁnrs that wera involved

in the basketball program and baseball, I am thinking of Mike

Burks and Tim-Bouﬁe, who were excellent athletes and whose

participation £n§tbe ptograp,vas%Veiy instrumental in thae ‘success

of the taeam.



FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-6313

10

1

12

13

14

15

16

17

18

19

20

21

22~

23

24

10

The second aspect is that--and I am not sure éf“tﬁé“extent
to which Mr. Carr 18 saying, i1s requesting that this evidence be
linited--

THE CO?RT: Well, I think you can figure out the extent
from the evidence deposition, Eec;uee.l think it 4is one of them
that we went through the last time. We just didun't get to it
as far as rea&ing.

MR. HEINEMAN: What this witness is prepared to Qay has
éo do with the fact that he was able to observe on a daily basis
each of the individual plaintiffs wvhom he will discuss, that he
observed them in the locker room stark naked, therefore could
sea whether or not they had rashes, and observed them virtually
ou a daily basis. He observed their demeanor, observed their--
whether they were irritable or not irritable, whether thay were
able physically to perform the very rigorous training ahdzgxerciaes
that he put them through,_vhather in fact they complained, dgome
of them have testified directly as to things they told hinm“which
he 18 able to refute. Clearly that's relevant.

MR, CARR: It most certainly is, if you ask that g;estion.
if you single out the person that-~and there's taestimony in this
case that Tim Bowne said he complained to ;he coach 8o and so
and such and gsuch a day, they had bad headache or bad stomach
ache. I think you have every right to ask the Court EfdgTigé

Bowne maka such a statement, but that's not what I am objecting to.



é’“} 1 || I'm objecting to these general questions, did he ever-makg;g
2 || complaint to you of pain or did you ever sce him havingiq,gi
3 || persistent or continuing cold? Did you observe hisc hands and
4 || atme? DPid you see blotches on his hands and arma? We've never
5 || claimad thatATiﬁ Bowvne had blotches on his hands and arms.
6 || We never claima& that he had a--oh, I'm sorry;;Jerty reminde
7 || me and I had forgotten that Tim dig h;ve a rash on ﬁis arms at
8 || one time, 80 that would be relevant and.material, but 41t would
9 || have fo be things 1ike that that would be relevant and material.
10 MR. HEINEMAN: Well, clearly, Judge, it ig gglevantA
11-]| considering the closeness of the relationship between Coach
C;_‘ 12 || 0dneal and these athletes and the kids he had in hia physical
13 || education classes day after day that he was able, firs£ of ail.
14 || he was a persou who had a confidential relafionship.with these
15 || young people, he was a person who saw them virtually daily..a
16 perso# who was able t; obgserve their behavior to whom they
17 || complained when they had a complaint,
18 MR, CARR: Let me interrupt. I am not objecting to those
19 || thinga that you described here. He can describe Tim Bowne as a

20 || wonderful athlete, well-trained and like he is on Page 40, that

FORM IL:124 REPORTERS PAPER & MFG. CO, B800-626-6313

"2l |l he d1d the sprinting with the rest of the athletes and did all

22 |l those things, that's not the point of my objection, Mr. Haineman.
. =B MR, HERINEMAK: Well, what I aum getting to is that in

the course of his observations to that nature, 1f he 1s able
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to describe what an excellent athlete the young man is, he is

also. able to describe whether the young man ever complained to

him of having héeadaches, whether he ever complained tc him of

having i1llnesses, whether the young man was absent from school,
the school recorde have certainly been releyant.
VMR. CARR: We ar# not quarreliang with thht,.ag;in,
you miss the point.
THE COURT:. Okay, I think I've heard all this out of
the evidence depositions, Odneal has been one that has been
gone through in chambers, we jgsg hadn't gotten to it in reading
in the courtroon.
MR. CARR: fhere's been other coaches that we have gone
through. | |
THE COURT: I thought his had been.
MR. CARR: But this particular one, I don't think we had.
MR. NASSIF: He wagu[t on our list, Judge, a5 those 15.
TBE COURT: H; mistake. I am granting the motion in
limine to the same extent and on the same basis Qnd covering the
same things as my Fulings have bee# in the--goi;; through the

evidence depositions, I think they have been consistent, I

think they're fairiy well delinéated. wve have gome through about

12 or 15 depositions in preparation for that other day that we

spent reading evidence depositions, and I don't think it {8’

really hard to divine what the limits are out of those and to
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that extent I am granting the motion in limine and would expect
you to be governed accordingly.

MR, HEINEMAN: All right. MNowv, &8 I understand 1it, what
Mr, Carr 1s not objecting to i3 in the case of a particulaer
plaintiff ?hen there's been evidence offered by the plaintiffs
witﬁ respect to this particular ﬁerson. he had this, that, and
the other thing, or he complained to Carnow of this, that, or
the other thing.

MR. CARR: No, no, no, that he complained to the rash, if
he had a rash om his arm. I think it is permissible or proper
for you to ask did you ever see him with a rash on his arm
after having first shown that he had an opportunity to see it
during that particular point in time that he claiﬁed he ha& a
rash on his arm, not at any time iz general, but at that
particular time. He said the rash would come and go, and aé
far as the other complainté are concerned..there had to be some
evidence that he complained to the coach about a particular probdlem
before you can ask him did;he ever complain. That makes a
suggestion, if you were he;e you remember that, that makes a
suggestion that he should have complained.

MR. HEINEMAN: Well, it seems obvious to me, Judge,
that rather than to the admisseibility, it would certainly go to
the weight of the evidence, that if he was indeed suffering from

these problems, that he would complain.
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THE COURT: I'm going to.cut you off. All this hﬁ&éheen .
gone through a number of times on tﬁe arguments of thesg s
depositions. 1'll incorporate both the arguments of deféndants
and plaintiffs on it. It has been ruled on, T think I'm right,
I think my rulings are consistent. I'm going to apply thatspélicy
noﬁ, and I think it was ﬁccurat?ly stated, so be governed accordingly
when you talk to your witness and interrogate on the stand. We
will break now and start up at ten o'clock.

(The following proceedings were heldriﬁ open Court,)

HI@E 66URT: Good morning.

MR. CARR: Your Honor, we have no more questions of
Dr. Dost.

THE COURT: Mr. Heineman?

REDIRECT EXAMINATION

BY MR, HEIRNREMAN

Q Dr. Dost, with respect to this exhibit, this Plaintiff's

Exhibit 1646A here, sir, referring to the Poiger and Schlatter

-exhibit which I think--de you still have that before you?

A No, sir, there are none of them left here.

Q Let me hand you again Plaintiff's Exhibit 1646, the
Poiger and Schlatter abstract. And again referring té‘lééﬁA,
what were the'circumscances or the conditions, 1f any, under which
you would agree that the half life alimination from the bogy'

was at least 4.95 years?
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A It would have to be a situation In which there wvas no
TCDD reservoir--two circumstances, one in which thare is no
TCDD in the body prior to the administration of the labeled
material, and then no intake of TCDD follOwing that time. Then
it would provide-the information that was prov;ded would provide
a redsonahie estimate;

Q Now, why 1is that, sir?

A Well, because any material that comes in after the
administration of the labeled material will dilute {t. In other
words, there will be a lower--I hope I can make this underatood.
What we're dealing with here is TCDD 1n some physical amaﬁht,
105 nanograms. Then there is a specific amount of radioactivity
in that TCDD, so there are actually. two things that can be
neasured, the chemical itself and the radioactivity that went
in with {t.

Q Now, excuse me, the radiocactivity, sir, 15 that
gomething that was added or naturally occurring?

A That is something-~that TCDD molecule was used to label
is s;ﬁtheéized for, specifically for the purpose. In other
words, and I believe that I made some mention of th;s earlier

in other taestimony, that organic chemists can synthesize TCDD

‘with radioactive hydrogen on the ring.

Q So radioactivi:y, would tﬁat have anything to do with

naturally occurring TCDD?
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A No, eixr, 1t would n&:, n;, sir. The aseumption 1s, and
it is very strongly supported, that when you use a labéledZmoiecule
like this, it 18 very, very slightly different. The mass of
that hydrogen is three instead of one, a8 normal hydrogen would
be. Nonetheless, the molecule will behave in the body precisely
a8 an uﬁlahelea molecule so that there is from a bioclogical
standpoint no difference between the labeled and the unlabeled
molecule. The differance is that the label enables ome to
track the molecule.

Now, there 18 a certain amount of radioactivity and a

certain amount of the chemiéal present., If additional TCbD ia

brought into the body,and that apparently 1s a circumstance

with most of us, given that moset of the fat biopsiee have shown
that there is at least some TCDD in our fat. If additional

ICDD comes in, them there would be a dilution effect and it

would ténd. even though the material is moving throughout the
body, it comes in and it is being processed and it moves out at
some raée, it would tend ta dilute the labeled materisl and it
wvould :;Qa to stay in the body because it's being diluted more

and more and more, It is like 1if you put<«=-1if you have a siﬁkifull
of water and you put ink inteo it and &ou can see that it has a
blue color. 1If you pull the stopper, the water and the ink all

g0 out at once. If you instead leave the stopper in and turn

ene of the faucets on and the ink and the water all go out through
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the overflow, it takessa very long time to get rid of tha blue
color, all right? The same thing occurs here if TCDD is

entering the body after the label has basn intreoducaed. This is
vhy I was concerned in my remarks yesterday about the specific
activity of the TCDD in the fat. Thay took fat bilopsies, it wbuld
be very 1mpoftant to know that the amount of radioactivity
relative to ghe anount of TCDD remained the same. That would o
indicate that theré was no additional TCDD coming iato this
individual,

On the other hand, 1f tﬁqte was a difference, then 1t
would be possible to construct a mathmatical model that would
account for this influx and 1t would be a much more complex
process, but one could still obtsin information that would be
indicative of a half 1life.

Q What would be the effect on the calculation of 3 half
1ife of the dilution whieh you are describing?

A Well, it would make it seem longer.

Q i And why 1s thet?

A Well, because the labéled material that's in the body is
being‘continually diluted and it is etaying back, it 1ia not
coming out, it is not coming out as rapidly. I would have to go
back to the analogy of the ink in the siak, where if there was

no dilution with incoming water, the ink an% the water would leave’

at the same rate if you pulled the plug, whereas if you left the
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plug in and let it go out through the overflow, the mink continually

mixing with the incoming water and the color becomes lighter and

~ltghter and lighter and lighter and lighter until eventually there

is no ink left. But at the same time you will have processed--
there will have been a much larger amount of water going out,
but you have looked at the same amount of label, in this case,
ink.

Q Al)l right. Now, vhat do we know, sir, in terms of
vhether oé‘uot there i3 incoming TCDD or an equilibrium, so to
speak, 1in the population és a vhole?

A In the population as a whole, it appears that there is
an incoming, that 1z that there is widespread low level exposure ’
to TCDDs, exposure in the sense that we are in contact with some
of the material and we take it up and dispose of it, sa tpere is
TCDD coming into the body of a very large portion of the population,
certainly a large enough portion of the population to make 4t
necessary to learn that pilece of information in the subject, I
suspect that before this experiment is through they will have
Eccomplished that.

Q Now, what does the term "background level™ have to do
with what you are describing?

A Background level 18 the amount, is the level that we are
carrying with us on the average, If we used--if we use the term

both with respect to radioactivity, we all have a very, very small



FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-6313

10
11
12
13
14

15

16 .

17

18

19

20

21

22

23

24

19

gmouﬁt of this kind of radioactivity because it occurs nagutally,
not as TCDD, but 1if you go out into the sea and take water or

into the Mississippi River and take water, you will find a small
amount of hydrogen-3 tritium, and we all have g little bit of

that in our bodies, very, very small, but it is there nonetheless.
That's a background level, probably sma;l‘enough that we don't
have to correct for it.

The TCDD that we carry, if it were tc amount to five

parts perx trillion in fat, my recollection, well, 1if there is

25 kilog:am; of fat 1in thig amount of TCDD, all went into that
fat, the concentration of this materfial would be four ﬁarts 
per trillion. And that's really--if it was a substance that
could be adminiastered--

4] By "this material", you are referring to this--

A I am referring to the TCDD, ;he total TCDD unlabeled,

Q In this experiment?

A In this experiment, approximately a hundred nanograms
1k it wvent into 25 kilograms of fat would be something on the
Q;der of four parts per trillion in that fat. That isn't =a

large enough additional amount to make the body burden that's

already thera or that may already be there negligiﬁle. You see,

1f it were an experiment with a compound that is never found
in the body, then none of this would need to be taken into .

account, or if it was an experiment with a substance that 1isa
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found in low levels in the body but that we could give.‘léf‘s
say, ten or fifty times more so that the amount already in the
body is just negligible. Again, the calculation would be vdry,
very stralghtforwvard.,

Q Now, givem what you have just explained wifh respect to
'backgrouﬁd level, what does that do to the accuracy of this
half life figure? |

A If there was no additional material coming.in. and 1f
the material that was added mixed perfectly éith all of the TCDD
that's in the body, then it vould be an accurate rgpregentaéion
of what's happening to the TCDD., But it would depend on perfect
mixing, which 18 really unlikely. It 1is hard to tell over 125
daye, but TCDD as it comeés in would more than likely preferentially
move toward the liver., How long it would take to clear the
liver and to go funto equilibriﬁm with a2ll of the other TCDD in the
.body, in other words, become completely diluted in it, we would
be unable to tell the difference betweern TCDD that was already
ithere and TCDD that we have just brought in. I don't know how
Tlong that would take, but until that has t;ken place and pnlaal
there 18 no additional TCDD coming in, then those are the
conditions that it would take in order to be certain that this
.ié a4 reliable figure.

Q But 1f there is additional TCDD coming in, sir, and do

you have an opinion as to whether there would be?
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A I think there would bé, because of the expafienhe:@ith
all of the samples that have been taken for determining TCDD
levels in fat, most such samples have been found to contain
detectible TCDD.

Q All right, ©Now, that being the case, what would that
fact do to the sccuracy of this half life?

A Well, it would make {t--1it would make it too long. 1Im
other words, the apparent half life by this, with this amount of
information 18, would be louger than the true half life.’

Q Longer than tha=-~

A True half time.

Q All rxight, sir. Now, you talked about right at the end
of the day, Mr. Carf wa§ talking to you sbout diatamateous searth
and bentonite, do you reécall that?

A Yesa, I do.

Q Now, what 13 the difference between diatamateous earth
and bentonite?

A I made an error whan_i characterized bentonite as

‘21

diatamatecus earth. They are both silicate compounds, diatamateous

earth is formed as the skeleton more or laas of one-celled
organisms that live in the sea and they eettle to the bottom
and these deposits are eventually used, aﬁd that's the material
that 1 kept in my laboratory as an adsorbent. Bentonite is

daluminum silicéte and it 48 a substance that has a considerable
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attraction for water and it swells when it is hydrated; vhéﬁdit
1s brought into contaét with water. And that would makejit;ns

it was described as a sealgt and it would be a sealer, it goes

into the crevices and then swells.

Q To do what to the interatitial spaces?

A Well, it £1411s them. It would f111 them, occupy ;11
of the spaces.

Q All rfght, air, 1I'¢d like to direct your attention again
to thé Mosas atudy which Mr, Carr askaed you ahout, Defendant's
Exhibit 908. Let me hand to you, sir, Defendant's Exhibit 908.
And what is the affect, in your opinion, of that study, the
Moses study at Nitro on the dose reaponse primeciple?”

A Hexlg I see no raeason, no way that 1t does not cqnform
toya dose response relationship. It conforms, I think, very
clearly.

Q Now, there was a chart on Page 171 that HQ. Carr directed
your attention to, do you recall that, sir?

i

A Yes.

Q Now, let's make sure that we are talking about the same
chart., Yes, that's the one. Now, the chart on Page 171, does
that chart reflect anything with reapect to the dose response
principle?

A Well, 1t chows a very--it shows a cleag relationship

betwveen, well, to begin with we have a description here of exposure
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levels that are, I believe, based for this purpose on the recall

. by the worker of the job assignment that they had, keep in mind

that this study wae done some years after the workers had been
working in this process. And there 1s a clear relationship

between thefr recall of their job essignment and the expected
exposure to 2,4,5-T {n that job assignmént. There 48 a clear
relationship.in terms of the chloracne incidence that was--of.

excuse me--a relationship between the people, the number of

people who had never had chloracne, In other words, where there

vag no exposure, 97 percent of the people never had chloracne.
Minimal exposure, 64 percent. Moderate expoauré,'49.' Heavy
exposure, 24, In terms of chloracne, thnt-makes very good
senge. There 1s a2 dose response with respect to current
chloracne, the people who were supposedly had heavy exposure
had 55, or 55 percent of them had chloracme. Those who had
moderate exposure, 24 pércent,bad cﬁloracna. ¥inimal exposture,
16 percent, 3 percent in those who had no exposure at least in
terms of this definition of exposure.

Q Now, sir, why do you say "supposedly had axposure"?

A Well, because they are depending on information provided
by the workers &8s they described their job assignments whgn they

were working in the plant,

23

Q Now, I'd 1like to direet your attentfon if I may to Page 170

of the exhibit. Do you have it there, sir?
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A Yes,

qQ The firet paragraph at the top of the page, what does
that paragraph describe, air?

A  Should I read 1t?

Q If you could just tell us what it describes.

A Well, It says that they consider that chloracne is
generally considered to be a reliable indicator of heavy dioxin
exposure,; so they decided as they did this study,'they decided
to use chloracne as a surrogate or rather as an indicator for
expo;ure. In other words, they would use the status of these
individuals in terms of the presence or absence of chloracne
or the presence of chloracne 1# thelr history as a means of
saying efther exposed or not exposed. And then they have a
parenthetical sentence here which says, "It 1s recognized that
those without chloracne but with appropriate work exposure
history might also have had TCDD exposure and were not therefore
unexpose@ controls.” So they recognized that there 13 a little
bit of slippage in that definition that they use.

Q Now, do they--doecs that sentence conclude that they

‘were exposed, the last one you just read?

A No, it doesn't conclude that they were exposed. It

says that they might also have had TCDD exposure, they might have

had 1it.

Q And those, are those people that have work exposure

24
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history might have TCDD exposure?

A That's their statement, yes.

Q Now, in light of that paragraph, sir, does in your
opinion, &oes the Moses articlé disprove or disregard or negate
in any way the dose response relationship?

A ﬁo, sir.

Q When Mr. Carr was disc&ssing with yoﬁ yésterday. sir,
this atud} and with reference to.Dr. Carnow's testimony, do you

recall that, sir?
A Yes. .
Q Now,'did you suggest, did you ask sometﬁing about needing
a general population for comparison?
A I recall éomething of that sort, yes.
Q All right. Would you explain to the jury what you

meant and why you made that suggestion?

A Well, 1f I were to see data such as is reported here, it

vvould also be very useful to compare it with other people who

live in the same general area who do not have any exposure to _
the work exposure in this plant, Ir other words, are Ehesg pesple,
are the people in the piaut different from the people who live

five miles away, but live in the same general environment. 1In

other words, is there something unique about the plant as well as

-

is there possibly something unique about certain conditiohs in

the plant as distinguished from other conditions inm the plant.
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So it is really necesesary in order to tell whether thgre is an
effect on the people in the plant in general, it is neceasary;
to compare them with {f we are talking about Nitro, it would
be very useful to'compare'them with people who live in the
Kanawvha Valley but have no association with the ?laﬁc or with
the chemical industry, for that matter, |

Q Now, Dr. Dost, in such a connection, 1if you were to
observe certain effects among people most heavily exposed and
there would not be statistical significant difference between
those and the people who were not heavily exposed, what would
that lead you to believq vith respect to the dose response
relationahip?

A Weli. with that information, I would have to conclude
that a threshold had not been reached with thogse conditions.
In other words, there was not sufficient exposure in either
group to be responsible for those, for those effects.

Q Now, if you find that among the people that are vorking
inside the plant, what does that principle tell you with respect
to what you would find among a group outside the plant who had
uever been involved in the work environment at all?

A Vell, thig information ;s it atandg would not tell me

sanything about that, but if I saw that the people outeide the

plant had the same occurrence of these conditions, that is that

these people were no different from the people on the outside, I

- 26



Pt

FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-8313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

rwould have to conclude that there were no conditions in the
plant that were producing these effects.
Q And in that connection, air, 1'd like to direct your

t

attention to Page 178, and the second to the last paragraph on

|.the page, do you see that, sir?

A Yes,

Q With respect to cardiovascular disecase, what does thsat
information tell you?

A It says that, 1t‘§peaka of the mortality study that was
conducted at the plant and 1t describea--!'ll just xead, "It was
stated aa of‘163 deaths in 884 workers at the plant from 1955 to
1977 a subgroup of 58 workers with 2,4,5-T exposure documented
b} company racords had a higher observed rate of coronary heart
disease mortality than expected from United States general
population,”™ that's general population death rates. Now, that
refers to statistics that arise from across the entire nation.
Although the difference was not statistically significant,
mortality from cardiovascular disease is known to be higher
than natio;al rates in the Kanavha Valley of Wst Virginia
vhgre the plant 48 located. And that's data that is referenced
frou the study that they refer to is Zsck, and I believe the
refarence has been left out. The other, the Kanavha Valley
information 1s derived from the State of West Virginia Department

of Health study,

27
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Q " And in connection with what we have been cnlking~aboug. 
yhtt doea.that tell you with respect to the causation of heart
digeane, cardiovascular diseass?

A Well, there is something intrineic in that region that
results, Qnd who in@wn wvhat 1t_might be, that there is something
characterigtic of that region or the way the people live in the
region., I have no way of knowing what-chat charactafistic might
be, that for some reason gives riss to a-higher frequency of
cardiovapsecular disease in that gensral region,

Q Now, sir, 1if it is not statistically significant within

‘the plant, and within the plant it ie¢ about the same aes it is

in the Kanawha Valley, based upon the dose response raelationship, -
does that suggeat to you that the people 1n.the KunawhaVYallef--
MR. CARR: Objection, your ﬂoﬁor. lesding.
:nn COURT: Objection sustained. Please rephrase it.

Q@ What does that suggesat to you, air, with respect to
wvhather or not the plant 1a causing the increase in cardiovascular
disease?

A Well, if the cardiovascular disease incidence of the plant
workctaiiﬁ.:imilar to that of people in the general area, one
would have to assume that the plant 16 not a causative factor.

Q Why is that, sir?

A Vell, because the sage-~if that conparieon 1s in fact

the same, then whatever is reasponsible for the increassed incidence
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in the region is affecting all of the people, and 1if it is
effecting all of the people, then it certainly 1sn't going teo
arise from the plant that most of the people are not sssociated
with or involved with.

Q Why is that?

A Well, it is because, of course, I have no idea what the
causes are, but the people in the plant and the paople who are not
involved with the plant have some similar experience that is outside
the plant.

Q If you were to assuune, gir, that‘that eimilar experience
is exposure to what 1ie in the plant, would you expect egé f(tes
of incidence to be the same inside and outside?

A I'm not sure I understand, because the peopie outside
the plant that are not around the plant at all are not exposed

to material that the people inside the plant are,

Q VWow, I'd like to hand you Platiutiff's Exhibict 1665. Mr., Carr-

do you recall Mr. Carr directed your attentiom to a couple of--

A Yes, 8ir.

Q --gxcerpts from this? Particularly Page 8-48. Do yon
recall that, eir?

A Yes. -

Q Now, do you recall Mx. Carr questioning you about kidney
renzl disorder?

A Yes. -
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Q In conneetion with that?

A Yes.

Q Would you tell us what that portion that he read, that
you and he read togather yesterday mesans and whether it has any
connaection with the kidmey renal disorder?

A As I‘tee;li, wvhat we read was, "After a six-month
recovexy period; the porphyrin level in animals exposad to a

microgram per kilogram 2 week was still a hundred-fold higher

- than values in the control group. A similar pattern was observed

for urinary exzcretion of uroporphyrin.” What thée means fg-that
they were in this experiment meagsuring porphyrin levels in the
liver and they were mecauring the excration of porphyrin im the
urine, anod ¢o what they are saying is that porphyrin levels {in

the liver are still high and that porphyrins, uroporphyrin, is

'8ti1ll befng excrated at a high level through the kidney.

Q Doeé that have snything teo do with kidney or renal
disorder, air?

A -Ro.:air. it does not, The kidney $s functioning very
nicaly-tf 1£‘w111 takc_care of that n;tcrinl. |

Q N;w,‘vhn: nernalian species are being referred to here?

A Thie work was done 1in rats. -

Q Now, nir, do you remember Mr, Carr questioning you about

the isouners, the tetra igomers of dioxin?

A Yes.

30
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Q And particularly i{m connection with the industrial’
accidents, do you remembar that, sir?

A Yeos, .

qQ And Sefeuo was one that he talﬁed about. Now, what 1is
the chemtgtyry of the manufacture of 2,4,5-T?

A ﬁcll. it requires the formation qf the 2.4-Ti1chlorophenoi,

which is made by hydrolizing tetrachlorobenzene, which means

taking off a chlorine and .putting a hydroxyl group on, And then

the trichlorophenol is further procassed to make the trichloro--the
2,4,5~Trichlorophenoxyaceitic acid.,

Q Now, maybe I misunderstood you, I thought you said
2,4~Trichlorophenol.

A You make 2,4~Trichlogophenol--

MR, CARR: 2,4,5.

A Thauk.you. sir. 2,4,5-Trichlorophenol ia this process by
taking a ;hlorino off a tetrachlorobenszeéns and adding a hydroxyl.

Q Now, with respect to _Seveso, or Seveso, however you want
to pronounce {t, vn; chloraens found?

A Yas, yes.

Q All right. Are any tetra isomers of dioxin known to
cause chloraecne other than 2,3,7,8?7

A I don't believe s0. ,
Q Based upon the chemistry of 2,4,5-T manufacture, wvhich--1is

there any particular igsomer that would be expected of dioxin to be
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formed?

A Oh, yves.

Q And what is that, six?

A It would be the 2,3,7,8 isomer.

Q Let me hand you Defendant's Exh{(bfit 1148, which Mr. Carr
had asked you about ycster&ay. How, this Qoeuaent, air, 1f-yeu
look at Page I, first of all, I'm sure that the jur? is likely

not to recall the number of this exhibit, what study ias this,

11481%

A -~ Thie 15 a report presented at a meering im April of 1984

by Raymond Freeman and Jerry Schzoy. It is called “Environmental

Mobility of Dioxias".

Q And does it identify the ilsomer of dioxin at Times
Beach, sir?

A Yes. -

Q And what is that, sir?

A If is the 2,3,7,8 isomer,

Q Now, I'd like to direct your attention to the quastioning
that Mr, Carr did of you yesterday relating to the nn@ versus
TCDD volatility question. Do you recall that?

A Yes.,

Q And vhether ycu usad & figure of one part per =million
af dioxin in the 2,4,5-T.

A Yes,

32
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Q ino you recall that, qir?

A Yes, I do. .

qQ Now, 1f in fact you were to use a figure of 55 parte per
million of dioxin in 2,4,5-T, rather than one, would it make any
difference, any apprecinbie difference in the compariscn between
TCDD nnd.DDT in terms of worldwidc'distributionf

A No, sir, I don't really think it would.

Q And vhy not, sir?

- 33

A Well, the TCDD in 2,4,5-T is subject to photodegradation, both

while it is accompanied by the 2,4,5-T, and because 2.4,5-f
wvould be an effective proton donor or hydrogen domor. But slso
when it comes to rest on the surface of the acoll, plants and 80
férth; 1t‘cont1nues to be subject to photodegradation, and the
amounts that might remain intact are going to reflect a vastly
lower quantity than the original cohtamination would suggest,

The one part per million that I used also was keeping in mind

“the later history of 2,4,5-T in which the contaminstion levels

r%n from a tenth of a part per =illion down to none detactibla
;;;ela ;s well, so wba£ 1 was trying to do was to pick a single
figure that would fall, that would represant some median
concentration, 1 recognize that one part ;ar million 1is much
less than 535, but there were very large amounts of material made

at the very low concentrations as well, but it 1is primarily.

photodegradation of the TCDD that is respensible, plus the fact
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that TCDD, 1f volatility is really a factor, is vastly less
volatile than DDT,

Q - ¥Now, I'd like to direct your stteantion nakt to the
quastioning of you about Lysol and Santophen, whether there is
dioxin 4in a Lyéol spray can. Do you remamber that, sir?

4 Yes, -

Q¢ And‘tge discussion ;t Mr. Carr askiang you about the Lysol
being used in’tﬁe nursery and that sort of thiag.

A Yes, -
Q Aﬁd particularly thgbapraj can, Do you remember that?
A Yél. - |
(Defandant's Exh{bit 1326 and 1327 were marked
for 1dentif1eatiq;.)w |

Q Let me hand you what's been marked as Defendant'’s Exhibit
1326, eir., Would you identify that for we, please?

A 7This is a Lysol brand disinfectant aétay. It kills
household germe, mold and mildew, 360 usece.

Q All right, eir, wvhat 1is the acgive iﬁgrcdient in that
naterial? ’

A It ia crtho~phenylphanol, .1 percent.

Q Ortho~phenylphencl?

A Yes.

Q I1'd 1like you to assume, sir, that there ie testimony in

the case that Santophen im actually orthobenzo-para-chlorophenol,

3%
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all right, sir?
A Yes,

qQ Is there any Santophen eor orthobenzo~psra-chlorophenol
in that package?

A Ne. This m;terial on the label 1o not- Santophen, 13 not
that product that you identified, that chemical.

b ¥ow, let me hand you next what's been—markad as DPefendant's
Exhibit 1326, Would you identify that for me, éleaae. sir?

A ¥Well, this 13 a Lysol brand disinfectant bathroom cleaner
for cleaning basins, tubs, tiles and so forth.

Q Now, that's a spray of sorts, iz 4t not, eir?

A Yes, this ig one of these things that you foam om a
surface and leave 1t for a while, I think, yeah.

Q All right., HNow, whag;s the active ingredient in that
mnaterial?

A There are several quaternary compounds, quaternary

azmonium chlorides &nd & substance that ia a kelator, EDTA, which

18 & substance that will trap metal, gtons of metal. These are

quaternary ammoniums are a form of detergent,
Q Quaterndry ammonium?

A Yes.

-

Q I'd 1like you to assume, sir, that there's been testimony
in this case that Lehn 5 Fink used another material in their

Lysol knowvn &8 quate not made by Monsanto Company. Would you
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sassume that, sir?
A Yes. -
qQ le tﬂere any relationship between that term and what you
have just referred to there as the active ingredient?
A Well, the quat 48 a slang term for quaternary ammonium;
compounds, it is a very, very gensral nickname. o
Q Now, based upon what you observed ﬁhere, eir, would 1t
be accurate that, to state that there is dioxin 4in spray cans of
Lysol being used all over the country in every household around
the country?
A Not in these productsg.
@ BHow, Dr, Dost, you wvere--
THE COURT: Before you get into another gubject, ia
this & good point for a short break?
MR, HEINEMAN: Oh, suyre, Judge. I dfdn't notice the
time,
THE COURT: Ladies and gantlemen, we Qill take a short
recess st thig time, I forgot to mention earlier, X wanted to

apologize for ue starting so late this morning, but it hae

occurred many times before. There are matters that have to be

36

taken up ocutside the preaenée of the jury and we had one that took

up a 1l4ttle time., We will take a racess at this time. I would

renind you that you are not to discuss this métter among

yourselves or with anyone outside the jury panel or form any
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conclucions or opinions aboui the natters on trial. Thae Court
is in a short recess.

(At this time, Court was ia recess.)
BY MR. HEIKEMAN:

Q Pr., Doast, 1'd 1like to ditectvyour attantion to yeaterday's
examination by'Hr. Carr in counection with dfoxin in the vapor
phase and the Schroy astudies and that general subject matter,
all right, sir? First of all, in connection with dioxin itself,
2,3,7,8 TCDD, is that a =solid naﬁerial?.

A ¥hen 1t 15 in Fhe pure form, at room temperatura, it is
in sort ﬁi a2 crystalline form, waxy crystals, 1if i understand.

I have naver ;ceu.it with my.own eya?. but that's how it 1is
described, I believe.

Q Now, in the discussions Mr. Carr had with you with respact
to it bne;ming 8 vapor, going into a vapor phase, I wonder if you
would explain to the jury wvhat happen; to molecules whan they go
from a solid or a liquid phase 1nt; a vapor phase and whether the
moelecule 1itself changes, ' .

A The molecule doesn't change, ;he solid matarial 1s an
accumulation, 1f you will, of the molecules. And the reascn
that 1t takes on thés more or lass crystalliée form 1is because
the nolecules tend to be aligned. They atack, 1if you will, when
they are together. When they volatilize away, aud this ig.true

of any substance, wvhen thay~-wve are really talking about aingle
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molecules that emerge intc the atmosphere 1f we have nothinﬁ

else for them to attach to, sc that they are single malecules

of in this case TCDD, just as there would be single molecules of
oxygen, which 1s really two oxygen stoms bound together or anitrogen
in this room, two nitrogeﬁ ﬁtoms bound together. These ;ra free,
separate molecules of the s;butance and they behave differén;ly
only 1n.the sense that they are free to move rath;r than being

tied up either in a msolution or in the solid or 1liquid pure

‘materisl,

@ Vhat are the factors that change the dioxin molecules
from a soiid to a gaseous or vapor stata?

A ngl. there are 2 number of factors, the tendency for.the
molecule to saparate fpom the body of material that 1t's'5rigina11;
part of, and as 1 have pointed ocut a aumber of times, =zll
subotances have at least some tendency for moleculeg to
saparate and go and di1ffuee away, Part of it depends on the
capacity of the medium into which it is being lost. Dioxin,
7CDD, is very--has vary; very limited solubility in water, and
if you weres to put solid TCDD into water, oaly a ﬁnry, vary‘
gmall amount of it woéld go into solution. There are things that
wve use around the household that don't go 1ntg solution very
essily, and you put too much into the water and only part of 1t
would go‘into golution, the rest of it wouldn't dissolve, = The

same thing applies in the atmosphere. The atmosphere has the
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and that
get only
gasoline
comes by
in the 2
Q
to do wi

A

to hold only a certain amount of a volatile material,
amount varies depending on the subatance. TYou can just
so much water vapor into the atmosphere or se much.
vapor into the atmosphere, and beyond that, it all
¢k dovn. In the case of water, when we get more water

tmosphére than 1t can hold, we gat rain or fog.

Does the latter thing you've described have anything

th vapor pressure?

That is wapor pressure, in essence, In other words,

vapor pressura is the contribution that a gas can make to the

total atmospheric pressure,

Q

phenonen
A
have gre
Vapor pr
temperat

Q

molecules in terms of direction and speed and that sort of thing?

A

1f aothi

until they collide with something else.

How, does temperature have anything to do with this

on?

Oh, ves., As the temperature inersaues, sudbstances
ater and greater abflity to move into the atmosphere,
essure information is always specified in terms of the

ure at which the mezsurement is madsa.

What 1ms the nature of the movament that goes on of thesge

Well, they move at random. They move at random. They,

ng 1is there to interfere, they can go in any direction

not very, is not affected by gravity to & great extent,

Q

Kow, 1f you &assume, qir.vl?§ like you to assume the_

39

There is-a singlemoleéule is
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following testimony from Mr. Schroy on the 12th of September,
Pages 6 and 7. "QURSTION: So the nmovement that you were talking
about im the vapor phase is the material such ag TCDD moving from,

1f you will, a dirt, small dirt particle, to a small dirt particle

through the air that's in between the two? ANSWER: Yes, because

you are going to have a partitionming to the next particle and

it will ieep happeningllike that until eventually it works 1te

way to the‘autface or works 1its way down to vhere there is an

even distribution through the whole soil cpluan. Hature tries

to average everything and make everything the same. OQUESTION: Aﬁd
this is then the uncatﬁrated. vhere air ie batween? ANSWER: That's
what I depict here, because I label this "air". 7T could say

this was water, bue then Qut moaal wogldn't fit. QUESTION: Now,
that's the question I had, If there were water rather than air
between those dirt particles because you have gone out and

spread water or aome other liquid that it saturated {into thie,
there would than be the saturated type of core that you were
talking about? ANSWER: Like 2 rice patty. QUESTION: And your
mnodel doesn't deal with the saturated c;fe? ANSWER: No, we

don't deal with movemeant in the fluid phase., If the fluid is
liquid. Not that we can't, we just haven't had the time to do it.
We are running expeariments at Times Bea;h to try to get some
understanding of that." |

Now, 1f you essume that that's Mr., Schroy's testimoay, sir,
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wvhat 1is ha describing in terms of movement in relationship to
vhat you've just descrided to the juryf?

A Well, he ig really describing the same thing, I think.
He 18 deecribing the random movement of individual molecules of
ICDP in which every direction they hsppen ta move, and until
they strike some othar surfaces.

Q Now, is the vaporization that Mr. Schr;y is describing
86 I just raeaad it to you, sir, is that like snok; going up'a
hot chimney? |

A Ho, sir, not at all. .

Q -wﬁnt is he describing in tb?na of nbvement of the 7CDD
moltcul;at

A What he 19 describing is, I used the word random, and I'
would use it again, The random movement, the random direction
that a particle, a molecule of that sort would go {n a space and
it can go in any direction, until it reaches another point where
it stops and eventually it will nove'again. Now, the movenment
of a given wolecule is going to be random. It can go £n any
direction. If there is a higher concentration at one point,
then that wmovemant would tend to be eventually away !roﬁ that

point because until the limit exposed by the vapor pressure

41

is reached and that probably doesn't happen except in aaz experimental

situvation, there will ba a very slow movement of molecules away

from the area of high concentration, some vill move back, of
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course, to the same substance just ag 1f water is ptobably
volatilizing away very slowly from the water in this eup,-but
it i3 slso, a lot of it is returning just because of that random
movement because water can be an independent molecule as well
as a liquid that we see here. So the net movement, the eQenfual e
movement would be a8 very gradual movement avay from the p&tnf
where the conceattration is highest, 1f the material fs buried
very, very slowly, it would by this random movement within the
soil, vary siovly would work its way upward, But a given molecule
at anybtime vhen 1t moves, it will move in whichever direction
it moves in, and there 1is no way og pradicting 41t, 4t 18 a;&ﬂa
question of probabilicy.

Q How, 1f we assume, sir, that Mr,., Schroy testifigd that
1f TCDD 18 in dirt and then clean dirt or clean ballast is placed
on top of it, and that TCDD, in order to volatilige, would work
its way through that dirt or ballagt just 1like at Eglin, would
you assume that, gir?

A Yes.

Q That he testified to that?

. Yes. .

Q Nowv, was Eglin--wvhat material was being measured in the
Eglin experiments?

A TCDD.

Q@ And in what material was it moving?



N

FORM [L-124 REPORTERS PAPER & MFG: COD. 800-626-6313

o

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

43

A Esgentially a sandy;\vety sandy soil, in sand, say.
Q All right. Now, sir, let me hand you what's been
previously werked sand put in evidence as Plaintiff's Exhibit‘ﬁoe
1415. I wonder if you would identify that for the jury, please, sir.
A 1t 12 & paper titled "Modeling the Transport of 2,3,7,8
TCDD and O:hét Low Volstility Chemicals in Soils". Again, 1t
i= by Raymond Frseman and Jerry Schroy, and according to this was
presented st the, I presume this 1s the American Institute of
Chemical Engincering national meeting in Aagu-t.of 1984.
qQ How, if I can 31rect,you: attention to Page 11 of that
document,ztir. where 1t says, titled "Conclusions™, do you gee
that, sir?
A Yes. -
Q How, 1if you look at item number two there of the
Conclusioﬁa, would you read that item aloud to the jury, pieune?
A It 8ay®; "The rate of TCDD movement is very slow. The
TCDPD in the Eglin Air Force Base biodegradation plots has moved
only.aﬂout ten centimeters in twelve years."
Q Frﬂov, sir, is that vhat you said?
A 1 think in essence that's what I was describing, yves.
Q Aﬁd if Mr. Schroy hag testified that the movement in
the Sturgeoon ballast would be 1like Eglin, what would that lead

you to believe, sir, aa to vhether or not the--any dioxin {n

the soil below the ballast would emerge or would have emerged or
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volatilized since 1979¢
A This would suggest that that would mot have occurred,

Q@ How long is ten centimeters?

44

A Ten centimeters is well, there 18 two and a half centimeters

per ineh, s0 that's going to be about four inches.
" Q Four inches?

A Yes. . .

Q So it 1s-moved four inches in twelve years?

A Roughly that, yes.

Q Now, 4f you look at Eage 3, sir, of that same exhibit,
do you have if. sir?

A Yeas, sir, I do. .

Q@ What 18 Mr. Schroy, qha;_ara ¥Mr. Schroy and Dr}.Freemnn
diecussiné there, sir?

A They ﬁte discussing some experiments by someone named
Literti, spelled with an I tather-thanla Y. IE waa published,
it is a paper called "Solar and UV Photodecomposition of 2,3,7,8

TCDD, Tetrachlorodibenao-p-dioxig in the Environment®, published

in The Scienca of the Total Environment, and they were studying

the 801l at Seveso and they used wvhat are called here deep tray
tests. I am not entiiely certain vhat that'den;ribed. but they
showed TCDD losses from subsurface 1ayaéa aftexr exposure to ﬁﬁe
8Un, Théir explanation at that time, that 1s, the explanation

of Liberti, et al., was that the loss was due to free, radical
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novenent in the sofl column. And Freeman and Schroy coument
that a more reasonable explanation ;s due to the traﬁspofé'gf
TGCDD to the soill surface where it could be photochemically
destroyed or vaporized.

Q@ TNow, what 1s the rélqtionshlp if any between photodegradation
and photochenmical destruction?

A Well, these are rezally synonymous terms;

Q Now, do you ha§e Plaintiff's Exhibit llés}before you
there, sir?

A Yes, I have, I have it.

Q Aﬁd 1 wonder 1f you would turn to Table 4 in that exhiéit.
which 4s on‘Page 34,
| A Yes, I have it here.

Q I'm sorry, it starts om Page 33.

A Yes. .

Q@ VKNow, vhat is the--what's the title of that table? éhac
are they showing there?

A The concgntration profile of 2,3,7,8 TCDD m;asuredlin

three s0il cores from Times Bgach, Migaourd., And what they d1d

‘was to go down at, it appears a half inch, and then perhaps inch

and & half, half inch and, yeah, I think inch and a half.. It ie

'4in centimeters, anyway. The first core 1s 1.27 centimetqra.' That's

a half. And the second is the same. And they went dowﬁg 4 ‘total

of 23 centimeters and took samples at different levels 1in each of
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three spots.

Q BSow, if ve take that first centimetar, sir, vhat” ig -
baing wmeasured specifically here, sir?

A 2,3,7,8, This ig an isomer specific measurement,
2,3,7,8 méapured in the soil,

1] All rvight., And if you look at the measurement Af 5,3,7,8
in the first centimeter, in each of thése corems, how much is
there?

A 0f the threa, the lowest is a little aover 20 parts per

billion, and the highest, 34.6 parts per billion.

qQ All right, sir. Now, and this measurement wag taken

-when?

A This messurement waa .taken in 1983, veah.

Q -Now, do you recall Mx. Carr asking you about the conclusion
of Mr. Schoy in this document on Page 22, that over 90 percent
of tha applied TCDD volatilized from the top one centimeter of soil
during the first sunmner?

A Yes. . -

Q N;w, 1f the measurement in 1983 ware the same al’it
had bean“during that first sucmer-- |

A That was 4in 1973 when the material was applied.

Q Yeo, s8ir. What would be, 1if 9b percent wae gone in

the first aummer, what wvould the original concentratioa ia that

firest centimater of soil ba?
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A I don't know, but it would be absolutely enormous.

It would be well up into the parts per million., The material
it vas put on was between 100 and 300 parts per million, this
vas oil, this was road oil applied to an unpaved street.

Q Well, sir, 1if you ﬁage 20 parts per billion, and
that's ten perceant of vhat'b left, what would 100 percent be?

| MR. CARR: I object, your Honor. There is no showving
that this 20 parts per billion is ten percent of what's left.
THE COURT: Objection is overruled.

”A Excuse me, could you ask me the question again, p}ease?

Q Ail right. I might have phrased that wrong. Let me
try that égain. Tha 20.5 to 34.6 that wera found in the top
centim;tet. ghat‘s parts per billion of 2,3,7,8 TCDD, corract?

| A Yes.

Q All right. If 90 percent was gone in the first summer,
back in 1973 or 1974, what would the orginal conceht;ation.have
been? Could you just multiply the 20.5, or divide it by--

MR. CARR: Object. Leading.
THE COURT: aijectioq suatained. That ie leading.
You will have to rephrase that.

Q How would you determine that, sir?

A Well, it would be very difficult. To begin with, that
estimate was made on the baais of & modal, a mathmatical model

constructed tean years after the material was applied. 1In other

47
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vorda, this is not the result of a measurement made three months,

or whatever period it ig, after the material vas sprayed. The

model {s derived from this informetion in vhich they determined

a profile and then made some mathmatical modeling projections

| back to timed'zero. and then on the basis of that model, in

other wordé. they undoubtedly drew a logarithmic curve that

started at & very, very high level and works its way down to the

values at the present time. 'Based on thie whole, on this whole

profile. And given that the material that was put on was

between 100 and 300 parts per million, and this s applied to s

surface, not miigd’in. I would suggest that the concentration of

that soil at the top would have had to be up in the, easily the

tens of parts per millien. I don't know how, what the dilution

of the road oil in the soil might have been, but it had to be

gubatantial.

48

In other words, a good part of the surface was. constituted

of that oil, and s0 I would say just on the basis of that, that

the concentration had to be anywhere on the order of &2 thousand

times greator than thie figure that iz found ten years later in

that top layer.

Q Now, the 90 percent gstatement on Page 22, is that basad

on' A wmeasuremant, sir?

A No, it 1is based on, it 1s bssed on the model, on a mathmatical

nodel that was constructed.

There were no direct measurements at
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the time or--there were no direct measuremeats durtng'thq.tan-year

period after this material was applied. The first measutln;n;a
of that material were made in 1983, tha.uatetial'v;e apyliad in
1973, So what this 1g $s & simulation model, Undoubtedly did
it wvith a computer and arrived at a conclusion of how much was
there at the beginning and how much wss there three months later
or whatever. The initial slope of that curve is goinﬁ to be
extremely steep, the initial disappearance is goiﬁs to be very
fast, and thee it will .slow down.

Q Now, you used the term disappearance, sir. What do
you mean by that?

A ﬁell, wa don't really know what happ;ncd'to it. It

isn't therae, and that's all that can really be said about it.

Dr. Schroy uses the term volatilization, but there is no evidonce

to say that 1£ is or 1is not. It is gone. The material that
was applied is no longer there, or most of 1it.
Q Do you have an opinicn as to what the most probable
means of disappearance would be?
MR. CARR:t Objection, your Honor., The witnese has been
exanined on thie point.
THE COURT: It is repetitious. Objection 1s sustained.
Q Now, Dr. Dost, 1if you look at Page 22 of this exhibdit
1148, in Item No, 3 there, do you see¢ that?

A Yes.-

49
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Q ﬁh‘t are the asauﬁption- besed upon which this 90
percent figure 1s determined? |

A Well, he made the measurement of thio.co;centration
profile and that is, I think, representad, yes, in Pigure &4, which
1ie a fairly typical frequency curve, I suppose you could egll it.
He nsd; an aeéhmption about the initial concentration of TCDD
at the time of application. I don't remember what figure he
uged, dbut he did not have direct information, he made an assumption
that I believe wvas based on the concentration that had besn
naasured i{n the material on a, both ia tha=--one tank of that
regidue that was measured by CDC where the concentration was
356 parts per million, and then a concentration of 114 parts
per million in an archive eanple, that is & sample that had been
stored, ind-—

Q Now, what's the fourth word im Item 3 there?

A Are we on Page 22,

Q Tﬁonty-two, sir. .

A Sinulation.

qQ What does that mean?

A That mesans slmost alwaya a mathmatical, a mathmatical
wodel that 1s constructed with whatever information 1 available,
and some sssumptions that can be assumed reasonable, and that
includes a variety of physical constants and so forth, and when

this is all put together, usually by computer, why, it gives you
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information about other components, you know soﬁething thgt
happened today and you knov enough characteristics of the system,
perhaps you can get your model to tell you what prodably was the
situation in this case ten years ago. |

Q@ And the date of this paper, 1148, fs what, sir, on the
first pagé?

A The date 1s 1984. Thie work was reported 4in 2 wmeeting
in April of 1984,

Q April, '841

A Yes. -

Q And 1in thaé document, that's whare the 20 pgtcent
estimate Appears?

A Yes.

n

qQ In Plaintiff'as Exhibit 1415, what's the date of that

A That paper 1s August of 1984,

Q And in that paper, on Page 11, how does he describe--
MR. CARR: Your Honor, this 1s 211 leading, euggestive.
THE COURT: Objectfon sustained. Please rephrase 1t.

Q Does Mr. Schroy have a descripticn of the movement of

TCDD?
A Yes, various conrnclusions,
qQ And vheat 1is that, sir?

A Is that the rate of movement 1s very slow, moves ten
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céntimeters in twelve years. And 1t says the traansport of
TCDD in a soil column can be monitored by a temperature driven
diffugion process.

Q Now, going back fer a moment to 1148, Page 22, Item 34,

52

would you read that very brief paragraph to the jury alﬁud,‘ﬁlcaae?

_A "TCDD‘will volatilizq.from soils most rapidly during
the suummer months., TCDD will not volatilize from sﬁils to ;ny
appraeciable extent during the winter."
THE COURT: Before yaou get into questioning of that, we
are at noon. Is this a good point to break?
MR. HBEINEMAN: Oh, all right, Judge.
THE COURT: We will break for lunch at this time,
Gentlemen, could I seé you up at the bench for a minute, please?
(An off-the-record discusaion was held
at the bench.) .
THE COURT: Ladies and gentlemen, in order that you neot
have to wait arcund so much, I'm going to ask that you come baék
from lunch today at 1:30 {netead of 1:15. We will adjourm at
this time for lunchk. Be sack at 1:30. The admonishments that I
have given you earlier wiil apply during lunch break also. The
Court 1s in recess.
(At this time Court recessed for the noon hour.)

(The following proceedings were held in chambers,.)

MR. CARR: On the fact situation that they have ptopésed.
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everything Joe hac given me is releting to experts, opinions,
actions of the CDC, and this expert category ie not relevant
to the issues in this case, and there {s nothing except what he's

given me that we have agreed to other than the questioan did she

review Plaintiff's Exhibit 1665 and the date which she did or diad

not review it.

THE COURT: Do you have a liat or something?

MR, NASSI¥: I gave niﬁ this list. |

THE CbURT: Let me take & look at ft. 1183 1ig what?

MR, NASSIF: It 4is an exhibit in the case, your Hoaor,
from the EPA, Harry Gilmer of the EPA to another persoa in the
EPA which has the fact that he contacted several expesrts,
iacluding Dr. Kimbrough,

THE COURT: I remember naow.  Thank you. Okay, I may have
cut you ofé. Do you have anything more that you want to say?

MR, CABRR: I'd like to go, well, I could go ovar each
individual 1item 1if the Court wanted,.

TEE COURT: No, we can xerox that and make it a part of
the record.

MR, CARR: I don't understand. These are additionsl
documents that you want to get in evidenca?

MR. NABSIF¥: That's the response to the business records.

Mﬁ.JCARR: I thought this was. I don't have this, this

is something different thsn what we were given.
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MR. NASSIF: You were given those previoualy. 1If you
weren't, you have them, they're either included in there or you
wvere given them previously. Between the two of them, you should
have evary document.

MR. CARR: This is the first I've seen this, so I have
no idea. |

MR, NASSIF: I'm just telling you that yo# have those
before. They have C anunmbers on then. "

MR, CARR: Yeah, y
MR, NASSIF: Thosé have heen produced to you already.

MR, CARR: They may he, but I can't tell you whether

they are or are not business records that we would or would not

agree to or objact to. I cﬁn't make any comment on this, Judge.

I heven't lookad at it,.

THE COURT: Okay, I gueas you're handling this again?

Hﬁf NASSI¥: Yes, your Honor, I am. In terms of this
list, your Honor, Mr. Carr has objected to most of what's on
the list ae baing immaterial., I don't think it is immaterial,
your Honor. You've seen the list, would you like for me to go
down and tell you why I think he tried them as material?

THE COURT:. Well, they are somevhat similar, Why
don't you make a general argument?

MR, WASSIF: The arguyment 1s wa're asking bssically,

your Honot, what did her review of Plaintiff's 1665 consist of,

‘84
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not what. she concluded, but when did you see the document, ?
Doctor EKimbrough, what were the circumstances that you ea§ it,
what draft did you see, and when did that take place, and Mr. Carr
has objected to anythin; but askiog her the date and the time
that that took place. And we think the circumstances under ;hieﬁ
ehe was invited to thée meating and the circumstancaes under ;htch
her review took place, wheze she was, what that review consisted
of, we think thosa are important so the jury gets the, you know,
the ghole picture. If she says yes, I reviewad 1665 but it wasan't
in the form, and she 13 not allowed to say, but it wasn't in
this form and 1 never caw thii final draft and I saw a nueﬁ'
earlier draft that didn't look anything like thig--

‘HR. CARR: I'm not ohjecting to that., You didn't tell
me that.

MR. NASSIF: TYou're not objecting to her saying I
never saw thié drﬁft. it never looked anything like this? It
didn't have these pagea in it, it didn't have this 1in 1it, you are
not objeccting to thia?

MR. CARR: It goes with the question did she review 1665,

‘MR, NASSIF¥: I asked her what har review consisted of,
and I weant by that is 1ike what draft did you look at, what
vere the circumstances that you looked at 1it, what did ghey tell
you you were there to do in termas of thie draft deocument, Those

are the kinds of things 1 think ws ought to be able to go into.
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I think we also ought to be able to ge into what she vaaEpdld.
about Sturgeon, who contacte& he;, wﬁat agenciee contacted her,
not anything as to what she told them, but to confirm that 4n
fact she was contacted by various agencies.

THE COURT: No one ig disputing that.

MR. NASSIF: Some of;that i8 not in evidence, the fact

that she was comtacted by the Occupationsl Safety and Health

Adminigtration 1s not in evidence. There f8 mno waﬁ we can get
that in unless we call someone from OSHA, but the EPA parson
coul@g't comment on the OSHA contact, so that's mot 1n’ev£éonce

at all, I think what it does, your Honor, it is relevaﬁé ?; the
paoint that 6ther agencies were involved in the Sturgeon incident,
they we;e invélved jn reviewing the health éffacta of the Sturgeon
incident, OSHA was involved in reviewing it. There is some
question about the health of the railroad workers, we have had

& railroad worker teutify in this case, I think che fact that
another agency is involved in that reviev is important on the
issue of vhether the csmm;nity wes left to stew 4in the chemicals
as Mr. Carr has atated?on geveral occasions, and that's why I
think it fs relevant, and the fact that there's been no‘cestimonv
to date that 0SHA looked into the situation in terms of the railroad

workers. This is the only lady that can do that at this point,

becsuse we are not plenning to have any other governmantal witnesses

lined up.
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THE COURT: I knév I'm breaking up your a:gnaoqg;apﬁt’
what's yoﬁr pasition on the :elevéncy?_ :

MR, CARR: There aren't sny rellroad workers ia this
case, your Hoﬁor. and OSHA would be responsible for looking eat

the exposuie to the railroad werk and not to the plaintiffs 4im

this casa.- ‘It has ebaolﬁtely no ralevance.vhether OBBA was or
was not iavolved. -

MR, NAS8IP: Your Hogor, it ﬁas relevance ag to level of
contamina;ts éound irn testimony, extenaive testimony. There has

been testimony by a railroad worker, and what went on.  in this cease,

..._
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I think it 48 relevant to the ‘case.
MR. CARR: The railroad worker testified to what he saw

nnd'did out there, | .
MR, NASSIF: Right, .It goes to the igsue of whatever

impression the jury's got regarding any health effect that he

might have suffered as a result of what he saw amd what he d1d4.

MR, CARR: I wouldn't agree with that at all; your Homnor.

THE COURT: Anything .else you want to say?

MR, NASSIF: Yes, your Honor. :Why the one part per

billion calculation was entered into has nothing to do with her

‘expert opinion. Wa're asking her why her agency, why the CDC

prepared the one part per billion calculation, that has nothing

to do with an expert opinion on her part. It is relavant to this

case, the one part per billion standard has come up several times
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in this case, and I think the jury's knowledge of why thgiﬁgc
prepared that ies important for them to understand the rélﬁgionohiy
of that one part per billion figure and to the facts that they're
trying to asaess, and 1 think her stating the egency‘'s position
oﬁ.vhy the one part per billion figure was geached qoeaﬁ'; involve
any expert testimony on her part. I think the fact fhai she 4id -
certaln actions in terms of previewing railroad worker blood

serun analysis also goes to the same issue that the people weran't

‘left. She also did this for residents of the town of Sturgeon,

at least one child. That aleo goes to the issue of whether these
people were left to stevw in thaeir chemicals, They were not. Thcfe
wvas & follow-up from the agencies involved through the CDC. I
think that also goas to the issue of whether people were forced
to sit and stevw on the chenmicals. Her impressions of ;he levels
of dioxin as were told to her by the EPA goas to the very issue
of punitive damages, not what her expert opimiom 18, but what

she wvas told were th; levels of dioxinas there and the type ;f
dioxin present goas éo the very issue of the punitive damages
bacause Mr, Carr has said wa have hidden or we bid or we d1id not
disclose what knowledge we haye of the possibility of 2,3,?;8
being there and what position she heard and received from other
govornnanf agencias goee to the isgue of whather that information

was in fact not disclosed or Pidden or whatever, but I thiﬁk it

is important to get her testimony as to what type of dioxin was
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1 || there and the levels.

2 THE COURT: Are you gsaying her knowledge congstitutes

3 || notice?
4 MR. NASSIF: Yes, it_dbeq constitute notica,.
5 MR, CARR: Of what some other governmental agent told

¢ || hex? Bebrcay.“

7 MR, NASSIPF: fes, it congtitutes her knowledge 13 knowladge
8 || of the goyernmenc. She 18 a government employae, her knowledge

9 ||18 knowledge of the government, if the goveranment knows, and then
10 [ we have disclosed, that is natice to thea govarnmeant. I mean,

i1 {| sha 48 not soﬁa--ahe is a government employe:, I mean, that's

(ﬂ 12 |{ vhat her job is,
13 THE COURT: There is no arguament about that.
14 MR. NASSIF: She 1s s government employes contacted about

15 | this fncident by other government employees.

.-16 fHE COURT: You are saying fhat éonveyance of inowlodge
17 || to her constitutes proof that the world generally or the world
18 || of cxpctiine was put on nﬁtics and that Monsanto did not

19 {| £a41 to disclosa?

FORM IL-124 REFORTERS PAPER & MFG. CQ. 800-626-6313

20 MR. NASSIF: Yes, exsctly. It constitutes notice that
2l || there was mo failure to disclose or no misrepresentation because
22 they in fact knew, the government in faet knew, and she 1is a
,; 23 government enmployee.
6%
b5 24

THE COURT: I can't possibly agree with that line of




@ 1 logic, but go ahbead.
) 9 MR, NASSIF: 1 thinkﬂber,taatiﬁony regarding ffeta within
3 Defendant's 1193, the information contained im the documentes does
4 || mot require expert opinion on her part to say yes, I had that

5 || converaation with Mr. Kleopfer and to the best of my kgowl&dgc

6|l it was at the time that that document indicatea; and I tecall

7 || that conv;rsation and tiose are the questions that he asked.

8 THE COURT: 1Is the existence of her compensation an

9 || 1esue?
10 | MR. NASSIF: .It is only an issue in that Dr. Kleopfer was

11 || not able Eo testify about thsat document.
12 THE COURT: That's nqt what I asked. Is the existence

13 || of the convergation an 168;67 .

14 MR. NASSIF: Perhaps not in our minds, but fin the jury's
15 || m4ind since no one hasg bcen'able to testify that that conversation
16 || took place. They sav the document and théy read the document,

17 || but there 1is no one: that gaid yes, that conversation took place.
18 TEE COURT: Then doegn't that make it a nﬁn-issue then

19 H4f no one is &i.puting that it took placaz

20 ‘MR. NASSIF: It makes 1t a non-issue in our aind, but

FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-6313

21 | I am not sure that the jury knows the conversation took place,
22 THE COURT: If it waq read to them and no one 1is
Z || dieputing them, how could théy,not know 1t didn't take place?

("
e 24 || vhat veason would they have to thiank that it didn't? They should
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know that it took place. But her testinony, are you aaytug that

-she ehouldn t have to teatify on it because it is redundant?

THE COURT: I haven't reached any coanclusions yet. I a=m
Just asking you the quastions about them in my mind, obviously.
MR, HASSIF: Fair encugh,.

THE COURT: And I will try to make them louder. I'm

fighting off wvhatever is going around, too.

MR. HASSIF: We ehould be able to testify on actions
taken by the CDC regarding what she has personal knowledge of
regarding St#rgeou. That's just factual steps, steps that they
took regarding Sturgaon once sgainm on the {ssue that pabple were
not left to stew in a sea of chemicals, that actions were taken
by government agencies and anot, since your Honor says she could
not do it omn the baseis of any expart opinions, then what the
results of those actions she cannot perhaps testify on, as you've
alxeady ruled, but the fact that actions were taken goes to the -
issuc of whether pacple were laft to stew in the chamicals.

And there 13 one other, your H&nor. One of those

actions would be whether or not this agency recomnmended an

an evacuation of any dioxin site, and I think that goes to the
issue of, once again, actions taken and vhether they were the
agency that recozmmended to the EPA that the town of Sturgeon

should be evacuatad.

|| evacuation of Sturgeon, and if they did, have thay ever recommended
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THE COURT: Do you have anything you want to say?

MR. CARR: Yes, your Honer. If I might have your list,
Joe, for a mo@ent. Her awareness of tha epill at Sturgeon ha;-
got no materiality to anything, whethar or not the CDC geot
contacts from various individuals or agencies, I don't think there
is any suggeotion that Monsanto contacted CDC, is there? That
would be the only relevancae to that.

The quéstiono asked of CDC are not relevant, why CDC
wvae contacted would not be relovant, did the CDC prepare the one
part per billion calculation is not relevant, whether.or not
they reviewed the Sturgeon -piil is not relavant, her agreement
with the one part per billion is again not relevant andiot calling
for expert opinions, The review of data of ana}yela of railroad
workers, and they put in here and people at Sturgeon, all I've
got so far is that she reviewed the railroad workers. I domn't
have anybody at Sturgeon, at lesast,

MR. NASSIF: That six-year-old girl that had the--

MR, CARR: He;l. there wvas no data there, all there was
she got a report according tp what you have given me, but anyway,
that would be celling for sn expert opinion, certainly not a
factual matter. Her impression of levels of dioxin at Sturgeon
as to who told her is, it is fmmaterial as to who told her and
levels calle for an expert opinion, testinony as to 1193, 0f course,

I think I already mentioned that the jury knows all those things
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1 || and there is no isscue as to thoee contente therein, and that's

2 || 811 I have to say, your Honor.

3 THE COURT: Now, ehe's just supposed to be here Wednesday,

4 || tight?
- MR. NASSIP: Yes, your Honor,
6 nﬁ. HEINEMAN: That's uy understanding.
% THE COURT: Having looked at that list, which I do want

8 || to xerox and make a matter of record, because this argument 4in

9 || chambers I think makes more sense on the racord and, I think, except
10 for the question of what she did as to tiat one Plainciff's Exhibit
11 éhat vhat you etated that list 1s either irrelevant and a non-issue
12 || or would involve expertise, probably both, in the delivery of that
13 Qatter-on cross examination. And I think basically it coustitutes
14 || again a way of getting in expertise without calling an expert,

15 || without calling someone an expert but calling them as an expert.

16 | And I think the points and objections raised by the plaintiff are
17 || well taken,

18 |} 1 have been thinking about this situation with the time

19 || 14met that we'v; got with haer being here and the very limited

20 || amount of what she would in fact testify to in frout of this jury,
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21 | also what would apparantly be an extensive examination both direct
22 | and cross on an offer of proof, and algo the past history here
23 || of after various examinatione outside the presence of the jury

some objections being dropped, and also fhe {dea that an offer
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of proof is made to some o::;nt in aﬁﬁoiition so the Judge can
listen to what 1s being offered, evaluate 1it, and I an thihkins
sariously -about having the offer of proof, and when the offer of
proof 1is over, whatever at that point in time she should testify
to, she would testify to. Otherwise wo could have & situation
of téatinogy in front of a Jury, offer of proof, and tﬁen calliag
her back again, -And under the-circumatanceo. I think that we
night be best advi;ed to spend Wednésday on an offer of proof.
At the end of that time, aand apparently will go on beyond Wedneaday,
at the cnd of the offer of progf, whenever that would be concluded,
wve will have a determination--be able to make a determination of
vhat 4n fact she would be allowed to testify to in frount of
this jury other than the faw uinu;as th;t would be involved in
her raview actions and._if aay, with that one Plaintiff's Exhibit.
What's your po.ition?

¥R, CARR: That's fina vith-ae, Judge.

THE COURT: I have had the practice before of a witness
leaves the stand by asking if there 1s any off.ixof proof to
be made, and that's one of the reiaon.'vhy both;}or the p;raon
being there and whether the offer of proof 1s testimenial, show
that 4if some part of it should be testified to, the person would
be thare, and I think this would be in accordance with that,

MR. NASSI?: The only issue I have with that 1s the

4ury will not be hare tonmorrowv, from what you are indicating.
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THE COURT: Right. That's what I am fndicating. - If you
say 1t 1i» goiﬁg to take two hours, with our great record on
estimating times, it is going to take two and a half or thre;.
If Mr. Carr says a day or two, it will take at least two,

MR, CARR: I really don't knowv how much time 41t will

take, Judge. It depends on if they make an offer of proof on’

all those pointe. I see no way they ean get through. This 1is
@ thick list of documents here, 2an interrogation of that alones would
take hours.

THE COURT: And apparently she is only allowed to be here
one day, ényway, It seenms to me that--it seams to me that, you
know, we are talking for sure taking up all of Wednesday on an
offer of étoof.

MR. KA88IF: Judge, in.the event that she could not
come back and parts of her testimony were deemed admissible in
front of the jury, would we be able to read that part of her
testimony?

THE COURT: I would not want to rule on that until if
and when that came up. I really, I would not want to take a
position on that unless I hed sowmething solid in fromt of me
upon which I voﬁld ba ruling. I don't want to ba put 1in a
position of an advisory ruling.

MR. HEINEMAN: BHere is the situation that we are up

against. The government has agread to make her available on this

-
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one day. I've just gotten a note, 2 message that tells me -that
she has to ba .out of the courtroom by three o'cleock tomorrow
afternoon to make a returm plane to Atlanta, and that's what

she’s got., And it geems to me to be very unlikely that ghe 13
going to come back voluntarily. To that end, if there 19 anything
that we can agree that she can testify, namely this 1663, I

would appreciaste the opportunity to have har do it now before,

I mgan, I knowv that it would be inconvenisnt to have the jury

comeg £n fo;'a half an hour ia the morning, aund that would be
inconvenient. But tha problem 1q’1£ wa can at least get that in,
then we will have the:oppotcunity to do that. If we don't do

that and we are stuck in an offer of proof situztion, we may

never be able to get her back. We may be ian the spot that we

are in with Kleopfer where we started an offer of proof, we can't
finish 1it, and Mr. Carr agreed that if he would not come back that
I could summarize it, which is something XI'm going to have to

do because I have bsen trying to get him to come back and he
wvon't, |
;o wa are very likely going to be 4in the spot wvhere

wa're going to start the offer of proof, ve'tﬁ going to get part
of 4t done, sha is going to get up and leave and wo are not going
to be adlae to get har back. 80 my request to the Court is we dbe

permitted to at lesast let her testify first thing in the morning

on the things, the one thing, apparently, depending upon how the



el

FORM 1L-124 REPORTERS PAPER & MFG. CO. 800-626-6313

10

1

12

13

14

15

16

17

18

19

20

21

22

23

24

67

Caurt rules, that we can agree to and then excuse the jury and
then go into the thing. DBecause otherwise we will naver get her
back to put that on. I can ses the handwriting on the wall,
that's been made pretty claar, she says she's leaving at three.
-- TRE COURI; Do you have anything you waat to say, Mr, Carr?

MR, CARR: VWell, I wguld say they have the right without
agreenent from me or from the Court to put her on as a fact
wvitness to prove that one fact, if they want to, whether she did
or did not paer reviev that article without getting into the
contents of it, and I can't object to it L{f they want to do it.
And {f the Court wants to call ;h§ jury back for that short
period of time, I think it 4is a misuse of the jury time and
it 1s an imposition on them to bring them back for wvhat has got
to be essentially g non-issue in this case. I don't think it
means tvo hoots in hell what sha did orxr did not do. She was on
the peer reviewv panel, and appareantly she 1is not going to say
she saw the last deocument, Nobody ever gaid she did., But 1if
they went to use up this time in that way, I personally will
not object to it. But I think the Court's judgment is correct,
but 1f they want to use that time fin that way, it 4is their nickel,
But 1t 1e the Court's tima that we are concerned with and the
imposition on the jury.

MR, HEINEMAN: Ae XI'vae conceded to the Court, that is

clearly, it iz inconvenient for the jury. Thare is no doubt about
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that, and I concede that. To come in for an hour and thea go
back home, that is an inconvanience to them. But, on the ;thgr
side of the coin, I'u looking at the poasibility that I will
naver get her bagk. and {f thers {s aanything I can prove with
her, I'd 1ike to do it. |

THE COURT: Well, let me ask you something. If 76u
foresle.her not getting back, and you have only got one day and
everything, how did you expect to cover all this to begin with?

MR, HEINEMAN: My axpectation was that I was going to be
able to put hér on in two hours, that she would be crossed the
rest of the day, and that would be it.

MR, CARR: Mr. Heineman, the list of things that you
gave us, ihat you verse proéfering her for as an expert witness
touchea on every issue in thie case. Nowv, what your other expert
toxicologiets have said, and you have seen the cross examination
on these pointa have taken days vith these people, and I submit
that you are not in good faith knowing that she could oﬁly give
§n one day, you are not im good faith in offering her as an
expert witness 1o this case.

MR, HEINEMAN: Well, I'm sorry that you have that view.

MR. CARR: Well, that's juet my feeling.

MR, HEINEMAN: It grieves ne,

Hﬁ. CARR: It grieves you? You are not crying, Kennath.

Hi. BEINEMAN: 1 koow. it grieves ma that you feel that

68
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way. But nevertheless, the fact of the matter {is thaf I think,
if I coveraed the whole gamut, that I could get her on and off
that stand in two hours.

THE COURT: There is no way.

MR, HEINEMAN: That is with my examination.

THE COURT: HNo, we're going to spend whatever time we
have tomofrov as an offer of proof, If she haﬁ to leave at
three, then from three o'clock until five o'clock we will finiesh
up on these evidence depositions. T am not going to do this in
a cart befor; the horse, backwards type thing. You proposed
all this stuff, we're going to cover it and we're going to do
it the right way, and that's the way it ia going to be.

MR. NASSIF: Then, yqur Honor, we domn't need to go over
these documents then at this point in time because wa're just
golng to have an offer of proof.

THERE COURT: Tomorrow,, .

MR, NASSIFP: Then we _can go over the document imn the course
of the offer of proof. .
THE COURT: Sure, abgolutely.
MR. CARR: Okay. .

4R, HEIﬁEBAN: Now, with _respect to the remainder of
today, I have no idea how long you plam to--wait a minute, I'm

not finished. I've got the witness, that'’s right. What's the

natter with me?
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TRE COURT: Are you domne?
MR, HEINEMAN: No, I_am got. But we callad, when I
got bsck Eo the aoffice, I talked to Coach Odnesl and he advised

me that he's got to coach a ball game. Hip tean is in a

.basketball tournament and he has to go back, and it 1is a three

and s h@lf hour drive, and he wighed ﬁe g8 fond farewell.

THE cbvnr: Vhy &on';,you,use his evidence deposition?

MR. CARR: You told us that already, Kenneth.

THE GbURT: Well, you hadn't told me. Why don't you
Just use ﬁiu svidenee deposition., We will clean that up a2nd
wve will read 16 of tham instaad of 15 of them.

MR, HEINEMAN: I don't know 1f I want to do that. I
may want to have'hin b;ck later. Ve may end up doing that,
depending upon his willingness to come ba;k. But I prefer to
have bhim in person {f posasible., What I wvas getting at is thsat
1f Frank doean't finish today--1if Frank does finish today, and I
vould think that he would, I don't have Odneal to put on afterwards.
And ;o vhat I wvas going to sugéeat, i1f it 1is all right with the
Court, 18 ihlt at such time vo;éo ahgad and let the jury go and
start on the 15 depoa.

MR. CARR: No, we've got four to read. Why lose that
jury time? We have some not read as yat.

THE COURT: We havi four to read, exactly. I forgot adbout

those, We had gone through them, but we hadn't got to them that
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day.

MR. CARR: Then when we get through with th?n. than ve
can receas and let the jury go and go do our work, but that's
some jury time we can use,

THE COURT: Exac:ly,,l'fqrgot about those. Okay, wve vill
do it that way. Okay, very goﬁd!

Oh; one other thing. When is she going to Qe here
tomorrow morning? |

MR. BEINEMAN: At starting time,

iTﬁE GﬁBRT: Okay, at 9:3Q7 Fine, start at 9}30.

{The following‘pgoceg41hga wéte held in
open Court.) .

THE COURT: Okay, ladies and gentlemen, ag#in 1 apologize
for your having to wait until we had some nmatters that had to
be taken up outaide the presemce of the members of the jury, and
it took a little longer than I anticipated it would,

And alao, in keeping with our policy of letting you
know days when we are not going to have Court, we are not going
to have Court tomorrow at all. There will be ano Court for you
tomorrow, So 1if you would, after you're let loose today, if you
would come back Thureday at 9:30, all right? Thuraday at 9:30,
Mr. Heineman?

MR, HEINEMAN: Yes, sir.

Q Dr. Dost, let me diregct your atteantion again to Defendant's
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A Yea, sir. .
Q And if is Page 22. You see Item 3A there, sir?
A Yes. - .

Q I think we had juat started to look at that juet beforéh
we broke for lunch, isn't that correct?

A 1 believe so.

Q And I wonder in that very brief paragraph, if you would
read that aloud to the jury.

A "rcﬁﬁ will volatilize from soils most rapidly duriang thea
sunmey moﬁtha. TCDD will not volatilise from soils to‘ény '
appreciable extent during the winter.,"

Q Thank you, afr. And. I vould alsoc like to ;ok vou to
assvme, sit, that Mr. Schroy taestified to the following in
Court on sﬁptambot the 12th, 1985 on Page 107. "QUESTION: It
6till has the liquid in it, but no longar in wvhat we would
congider a liquid form, 1t still has orthochlorophenol, all of
this noil..till has the orthochlorophenol in it, wvould you assume
that, sir? ANSWER:Y If the voids are filled, then there 1is no
gas space, so you can't vaporize. That's my problem in terms of
liquid. QUESTION: 1Is what you are saying, Mr. Schroy, that 1if
the soil ia saturated with OCP, orthochlorophenol ecrude, TCDD, it

saye can, I asgume it maans can't, escape? ANSWER: Cen't

volatilize., QUESTION: Can't volatilize? ANSWER: Yes, sir.

72
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QUESTION: When the OCP is washad out and then thn; soil driea.
then cen it volatilize? ANSWER: It can start, yes, sirc.
QUESTION: All right. So but it doesn't do that to any great
degree in vary cold weather, does it, sir? ANSWER: Ro, 01;.
That's one thing the study that we have published shows, that you
gat a.pesk in the summar and it dr;pe off to very low levels in
cold weather. QUESTION: 8o it starts to do it then when the
warz season comes in the .cpring? ANSWER: Much faster when 1t
is warm. QUESTICN: Seo as far.as Sturgeon is concetngd. based
upon your a;uéiee; 1f wve had cold weather in January and Fabruary,
started waraing up in March, April, and May, that's wheﬁ tﬁ;
TCDD would start vo;atilizing that's in this top layer of
s0il? ANSWER: The rate would incréase ptosably about June
would be wvhen it would raeally start causing problems when it
really starts to get hot."

Assume that's what hé teatified, sir.

A Yes.

Q Now, sir, I'd like iﬁu further to assume that beginning
in Japuary, 1979, all the m;;erigl betvaen the ties in the
main track was removed to a dapth of aix to eight inches below
the bottom of the ties as well as a2all material batween the ends
of the passing track ties north of the rails. In addition,
assunme that all material between the paasing track ties was

removed to a depth of eight to ten inches in the western 150 to
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200 feet of the spill area where tha"snrfhce of the snow and

the ballast of the passing track had been visibly discolored

by the spilled chemical. I want you to further assume that by
March 1, 1979, 4,500 drums of materisl cribbed from the track
had been removed from Stﬁrgeon. Assume further that.the c;ibbing
operation, after the ctiﬁbiﬁg operstion, & ditch two and a;palf
feat wide and four feet deep was dug between the fasging tr;ck |
and the mein track from Ogden Street to the place wﬁete ;he tank
cAr came to rest. Agcsume that additionally that an undercutter
removed the ballast and sarth between the main track to qi&épth_
of 46 inches fn the 200 to 240 fgqet of track whera the npcgi
chenical Qna Qpillod and to a depth of two feet for the_ieut of
the main track. A-sune that some dirt was removed from the
diteches around where the tank car cQu. to raest. Assune fhat by
Maxrch 1, 1979, 2,855.3 cubic yards of sofl had been removed from
Sturgeon, and 1sc§aa that throughout January and February the
veather was nearly alvays below ftcezing? souetimes as low as

20 degrees balow zero. WNWow, sir, based upon the matters that

"that I have asked you to assume, do you have an opinion, sir, ae

to whether by the time the weather got warnm there was any TCDD
in the top layer of ballast or soil in Sturgeon im order. to
volctilize?

A Yes, I have an opinign.

"I have asked you to assume and the testimony of Dr.--or Mr. Schroy
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Q What f{e that epinion, airf

A I belifeve that thare would not be any TCDD in tyat zone
that was cleaned, .

qQ Now, sir, 1'4 1ike to ask you about, again, Defendgpt'a
Exhibic 1148, Mr. Carr was asking you about Table 3, which is
on Page 32. Do you see that, sir?

A Yes, I see {t.

‘Q  And I'd also like yoy to look at Table 2, which is on
Page 31, Do you sge that, sir?

a Yas . -

Q Rév, Table 2, what 1a the information that 18 set forth
there according to the title?

A "TCCC Concentration ip Afr of Nash Microcosm Bxpcrimcnt."

Q Aﬁd on Table 3, sir, what is the information set forth
there according teo the title?

A "TCDD Concentration in Air, Nash Field Plots."

Q Thank you, sir. And I'd like to direct your attention,
I'd like to direct your attention to Page 7 of the same exhibit,
sir. Do you see the first paragraph on that pngq?

A Yes. .

Q I wonder if you would read aloud the statement fn
quotution-mark.. well, just beginning the sentence before the

statement in quotation marks sat forth there, do you ses, .

beginning with "Nash™?
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A Oh, yeas. Nash obsarved tlat photodegradation was important
in hin fi;ld tests. “If the air had been sampled only durinﬁ the
daylight or if we had continuous light, probably tﬁero would
have been little or no labelad TCDD trapped.”

Q Novl what is that referring to, Table 2, Table 3, and
this paragraph, what 1s Mr. Schroy talking about here?

A He was talking about an experiment that was dona by
an 1nve-tigator. Ralph Basgh, and a eolleague, I think that ;a-
in Nash and Beale, and they constructed vhat is known as a
microcosm. That is, it 1is an ecosystem in a container, 11k; a
terrarium perhaps, in which all of the components are thars,.
?heysg?ew a ﬁtop'ln thera, Thie’ia a small vessel, but they
grow a crop. And in this casa treataed that areca with an herbicide
called Silvex, which is very much like 2,4.5-1, which also is
contamina;ed vith 2,3,7,8 TCDD. That's the data in, or part of
the data that they obtainaed that's referred to in Table 2. ‘And
then in Table 3 they conducted an experiment with a rather small
plot oué on tha ground, two plots, one of which ﬁhoy shadad with
a plece of plyvood, I guess.,

Q Now, what is thﬁ importance of the statament that you
read alouﬁ with respect to the daylight aad non-daylight?

A Well, they are recogqiiing the fact that in the light
ICDD 1e degraded, subject to photodegradation.

qQ Would you tell me, sir, this microcosm that you havﬁ
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A VWell, in = way. It 4i# a closed, it {s & closad systen,

It 1g in glass in the system that they are using here, the authors

of that, of those ressarchers, set it up so that thsy were controlling

the flow of air through the system and trapping material that
was in the air as it exited the chambex. It is a growth chamber,
in effect,

Q Does it have dirt in 1t?

A Ii has dirt in 4t, It has plants in it, I think they
planted gfals. i€ 1 remember correctly. It has e¢arthworms in
it, presumably the important components of a small, they cn}l it
an agrobymicroasro.cosfo:am.

Q ) A what? . N -

A A mieroagroscosysten,

Q okny;

A A.little, tiny farm in a bottle.

Q All right., Now :hen,'hoq do they manage the air?

A Tﬁey drav air 4in thrqush_tﬁe outside and run it thféugh
a filter thch_they tasted that will trap all of the herbicida )
and the !cbn. any TCDD that's in that atmosphere, so tﬁez.é;e
running air through this system all of the time.

Q How, how did the TCDD get into that ayatem?

A :énn was a contaminant in the herbicide. They: used two.

1£-1. resiambar ¢orractly, they-hqqd tyo different products, one
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vhich was contaminated to the extent.of 44 parts per bdillionm,
I believe, and the othar which was contaminated to the extant of
gaven and & half parts per millioen.

Q The first wvas wvhat, ggain.Acir?

A Fétty-four parts pcrwallion.‘

Q And tha second? .

A Seven and a half parts per million.

Q Now, ian tha system like this, would there be anything
1ike wind?

‘A Well, there is air movenant through the system, yeos.
I do not know tha velocity of the air, I do not remember ﬁhqt the
flov rate was through that syetem, but’thara,is a eontinuoué
axchange of air.

qQ How, would there be gn exchange of air comparable to
what_you would find ocutdoors in a, for axanplo;_nlong the
Sturgeon ratlroad :1ght-of-§h71

A I doubt {f it is that rapid. 1I've seen information that
the avarage wind velocity in the Sturgeon area ;s seven, arougd
seven miles an hour. That's !l kilometars an hour. .And that
would be, I think, a much higher, zmuch higher exchange rata . '
than was taking place ia this system.

Q Now, let me ask you further to assume the following
testimony by Dr. Schroy, excuse me, Mr. Schroy. “QBEéTIéH:' Sure,

and of course the closer you are to the ground, that 1s a child, if
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that particular vapor. Would that be a fair statement, children

‘baing smaller, shorter than adults? ANSWER: Based on the

literature, I can't really agree with that. QUESTION: 'Wcli,
wvhat 1is 1t'you don't agree with? That children are not lhogéer
than adults or that it is not vapor in the alr? ANSWER: Dr.
Ralph Nash writes that during the daytime that the samples he's
collected 1n.thc air would contain no YCDD. The only sanples
that rsally contain ICDD ware thosa that were collected aft;r
dark."” Would you accept that testimony from Dr.--from Mr., Schroy?
1 want you to assumg that he geatified to that.

A All right. .

Q Now, what 1s, vhat were the Nash people able to f£ind?

What did the NHash experiment find?

79

A Well, they found in their trap they had, they usced é labaled

TCDD. Raiva discusged tritium labeled TCDD, a radioactive
hydrogen, and they vere able to trap the label in their systenm.,
And novwl'n not sure what you'fe asking me, what did they‘findfl

Q What I am asking you, sir, is did tgay find any TCDD in
the atmoaphere?

A Yes. -

Q All right. HNow, was that TCDD in the atnOsphéri in a

vapor state or was it on a dust pafticle, or can you tell?

A Vell, I have no information that would tell me,
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Q And in their experiments, sir, at ths and of--at one day,
how much TCDD did they find £rom the Silvext?t
A Well, they did two experizments. The one that they did
with the ﬁigh concentration is hare, and the other omne with the
low concentration, :hiy found thet had 44 parts per billion.
contluinatiﬁn. and they found in the air something on the order
of in the first few hours about 50 femtagrams. A fantagran is a
thousandth of a picogram, wvhich {s a thousandth of a nanogranm,
which 1s a thousandth of a microgram, et cetera., They found
about 50 fentagrams per cubiec netar.
Q' Do you recall what they found after a day, siz?
A It was dowvan on the oxder of--
Hﬁ. CARR: What's the citation for this, counsel? .
uk. HEIEEHAB: I would be glad to have it marked. .
Hﬁ. CARR: No, what's the citation?
MR. HEINEMAN: It is the Kash study.
MR. CARR: Has it bean marked?
. MR, HﬁINEMAﬂz I will be happy to do that,
MR, CARR: May we approach the bench, youi Honor?
THE COURY: Sure. . .
(The following conference was held at the bench,)
MR. CARR: Counsel is doing by trickery that which he
knows he 1s nét allowed to do. This witness 18 putting 1ﬁ facts

and data ftqu a document that is not in evidence, a docuneqi that

80 .
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has not been supplied to us, and completely improper, and he
knows that he cannot do it tﬁis ;ay..

MR, HBEINEMAN: Your Honor, this document hae been_sgpplted
to the Plaintiffa.,

MR. CARR: Whether it's bsen supplied to ue or not, I
would have to go back and Eeqearqh that, I don't think 1tlyas
been, but the point is tbaé he knows he cannot get this fagga

and data into evidence. He can cite the source, he cannot get

the facts and data into evidance through this witness in thie

fashion.

MR, HEINEMAN: Your Honor, this is not a matter which has
never come up before, thie particuiar paper. Thias 1is a documaent
which hae been quoted, dimcusmed 1n.the S;hroy data, wvhieh 1a

a document that's in avidence. It is a paper which Mr. Carr

hde questioned Mr, Sechroy about,

MR. CARR: I have not. I have never had that document
in my hand and I have never quastioned Mr. Schroy about 1it,

THE COURT: That 1is not in evidence, is that eof;eqt?

MR. HEEIREMAR: Teo my,knowlgdge. this particular p;ﬁgr
is not.

MR, CARR: It has never besn marked, it has nev;r been
referred to by ma.

MR. HEINEMAN: It certainly has been refarred to.

MR, CARR: Schroy refarred to it and he c¢ited in his
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article, -
THE COURT: Assuming that it has been supplied to the
Plaintiffs’ céunqel. the objaction 1is sustained on the othsr
grounds of the objaction, so we will deal accordingly with it.
‘MR, CARR: Nay I have a copy of it, counsel?
MR, HEINEMAN: Certainly.
(The following proceedings were held in
open Court.)
BY MR, HEINEMAN:

Q Dr. Post, I would like you to assume that it has bdsen
testified to in this cape by Dr. Roush of Monsanto Company that
the Center for Disease Control has established a dose which
compares to their one part per billion 1in soil of 44 picdgianl,
44.6 g}qurama per day for & 70 kilogrer man, all right, sir?
Bow doas that figure compare to the data vhich app.ars’td%;&
Défendant's Exhibir 11487

A Which, Taple 2, Table 371

Q . Table 2, sir. ]

A Oiay. the 1initial, 1q_t5§ first day they sampled foﬁr times.
They oampied it ger& timen wggn.gha'nntarial—had 3uai bedﬁ placed
in thera, » tenth of a day, four-tenths of a day, at the time the
material was introduced, nﬁd‘thig is 8ilvex containing seven and

4 half parts per million of TCDD, the concentration that they

found in the air was 79,800 femtagrams per cubic meter, vhiéh would
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be 79, let's say 80 picograms per cubic meter at the end otia
tenth of a day, which is 2,4 hours concentration was down t;
about 13 picograms per cubic meter., At the end of four-tenths
of a day, the concentration was down to 4.7 picograms. At the
end of tha day of the first day, it was down to 29 picograms per
cudbiec meter, and then it steadily drops off at 200 days, 1:_15
down to 16 femtagrams per cubic meter,

Q And that's in which experimant, sir?

A This 1s an experiment in which an herbicide containing
seven and.a half parts per million of TCDD was placed on thé
surface in that ecosystem,

Q feven and a half parts per million?

A Yes, sir. -

Q And 18 thias the mierqcosn now?

A Tﬁis is in the microgoem, yes.

Q Now, whaen you read Table 3, you used a2 different term
in the tiéle.

A This is the expariment 1in whieh they did, they went out
on th; ground, marked off a small plot, and placed the ﬁiterial
on the plot.

Q All right. And were their measurements there as well?

A Measurements there, yas.

Q I‘m sorry? .

A Excuse me, I was anticipating your question.
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Q And what TCDD did they find there, according to this

‘axhibie?

A Well, on the firset day they found 270 femtagrams per
cubic meter, And on the second day, 516. And then that was
in the shaded plot. In the non-shaded plot, 620 femtagrans per
cubic meter and 180 per cubic meter on the second day. That's
out in the open. :

Q Nov, how do those levels compare to the 44.6 picograms
that I mentioned to you beforae? '-

A Well, the 270 femtagrams would be .27 picograns pofuhuhie
meter,

Q@ S0 how many times less would that ba?

A wéll. that would be, let's take & higher one., This is
one at 566, one at 620, one at 180, at .27 it would be 6{;6;
divided by .27, wvhich is going to be what? Probably 150;.165.
In the case of the highest valus thay found on the non-sﬁldéd plot,
.62 picograms, the difference would be 72. In other words, that

18 the amount per cubic metar compared--

qQ Now, if you were to assume that a. human being 1inhaled

||the TCDD from the highest one in the field plot, for exlhpl‘, 620

femtagrems per cubic meter, what would be the dose that one ‘would
get from that?
A Well, it would be expected that an individual, if an

individual is working in that area, their daily, their work day
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respiratory ventilation voulé be‘somgthing on the order of ten
cubic meters, so that would mean a dose of 6.2 plcograms, which
would be about one-seventh of the 1.46 picogram per day for a
70 kilogram person that you referenced.

Q Nov.iair, you ha;e been to‘Sturgeon, have you?

&i Yes, I hava,

»

-

Q: A;e the Sturgeon railroad trgcka in 8 shaded or an unshaded
area?

A. They are E.ally out in the open. There are a fow
trees nearby, but I don't think that you could say that the area
i3 shaded at all.

Q Now, 5,2 picograns, now, if that were inhaled by somebedy
every day, how much of that doase would actually get into the body?

A  Probably about 30 percent.

Q And wvhat do you bamse that on, sir?

A Héll,'l wouldn't expect it to get very far down the
reapiratory tract, It would, particularly if it was attached to
dust particles, it would probably be moved upward, aﬁd thc£;
swallowed and mixed with tha contents of the digehtive tract, so
30 percent is the figure that I recail that &5 used in the CDC
entimates as an estimate of the tract of TCDD that would be
absorbed from the digestive gract,

Q Now, i'd like you to assucme further, sir, that Dr. Roush

testified that the TCDD-~that's 44.6 plcograms per man_iaﬁ a
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daily d;se from the CDC, all right, sir?

A Yes. |

Q Row, in this instance, using this 620 figure, 30 percent,
wvhat would be the daily dose from inhaling that? The highast
amount in the field plot?

A Well, the daily dose would bhe sonmething on the order of
two picograms per day, assuming that absorption rate that I
Already spoke to,

Q Now, and that two picograms a day £s based on what
concentration, sir? Applied to the soil,.

A I do not--

Q iook at Page 7, sir, of the exhibdit, the field sitea.

A Iﬁ that particular case, they used a2 Silvex that was
actually spiked with additional TCDD to the exteant of 15 parts
per million. |

Q All right. So they used the Siyvex with 15 partliéer
million?

A Yes, they added TCDD to it.

Q Now, if you were to gssume, sir, that the sofl had 3.1
parts per-billion of dioxin in 4t rather than 15 parta;per nillion
on the surface, could yvou calculate what that air concentration
might be 1f all the other circumstances ware the same?

A I don't know, decause--wve're dealing with a ait;ation

here in which the TCDD has baen essentially diluted and epréyed on
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top of the soil, 1If at 15 ppm, 1f we were to sassunme that tge
material, nowv, are you referring to 3.1 parts per billioﬁ?

That would be what we calculated am the concentration in sofl,
I'm not sure how to--I'm not sure how to relate that, baca;la it
is in the soil and here we are talking about materiql that's on

-

the su;faee.

Q All right. . "

A Bﬁ: wc‘hnve a much, much lower concentration in the soil
than we would have right at the surface of this, whers 311'6£
this TCDD has been applied to the surface and has not been
entrained in the soil, so the conceantration right at the 1qterface
batwean the air and the ground would have much, much higﬁer‘
concentration than would these, than you would find in a soil
that contained 3.1 parts per billion diatributed throughoqc_the
proil., We can assume some infinite thinness of the top layer ;n;
coma to some kind ofﬂan equivalent, 3.1 pafta per billion 4a
about 5,000 times less than 15 parts per million.

Q Now, does this experiment, sir, duplicate in yon:-oéiniqn
in any vs} the situation at Sturgeon, Kipsonri, ag it's been
given to you in the hypothetical guestion?

A No, air, I don't think it does.

Q ¥hy not? -

A Well, here we are talking adout material thac'a.b&hn

spread on the surface and a surface that includes soil, vegstation
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so forth, and Sturgeon, we are talking about matexrial that was

in a very large volume of chlorinated phenol and phenol that
apilled into the soil, went down, ssturated the soil, penetrated
to some depth, and then remained there as soon as it cooled until
the spring wvhen the matafial. that is, the matgrial that was

left after the cleanup that took place during tha cold westhar,
In fact, you've d;aetibad that just & short time ago, ®o I §on‘t
see any comparison at all.

Q Would you expect, aig; in the way the Sturgeon incident
occurred with the derailment and the material coming out of the
bottom of the tank car-~ |

MR, CAR?: Suggestive question, your Honor.
THE COURT: Objection 1s sustained. Please raphrase it.

Q ¥Would you expect, sir, that in the Sturgeon situation,

well, can you tell us whather or not any TCDD that was in the OCP

88

end phenol that came out of the tank car would stay right at the top?

A No, sir, I don't think it would. I thiank it would follow
the-~~1 think it would follow the OCP right down into the, ia that
fitét. when it 1is first gpilling, it will follow it rishﬁ down
into the ballast and so f;rth.

Q Now, 8ir, if it had stayed at the top, 1f the TCDD had
stayed right at the surface, would it be more comparablé to the
Hash study discussed in Plaintiff’'s--or Defendant's Exhib;t iléB?

A Well, it would in s way. The volume of material is very,
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very large, but it would be comparable, it would be the phenol
and the TCDD would be at tha surface of this material.

qQ And according to what Mr, Schroy has testified to with
respec; to what happened in the cold and the winter months veraus
the warm months, would any TCDD in {t have volatilized during
January and February when the temperatures was around zero?

A I would certainly doubt {t.

Q AQd i1f it were all at the top, sir, what would have
happened to it during the cleanup?

A Well, it would have been carried away.

Q Now, sir, 4f it were all at tha top, and you assuzme the

¢leanup steps that I have suggested to you from the hypoﬁheticél

question, the depth, the levels, the amounts that was takenvaway,
§n§ agsume further, sir, that after that taking away vaé d&;a,
that there was nev soil and ballast put down, would you aé;ﬁﬁe
;hat, sir? |

4 Yen. .

. Q Where would that, 1f there were TCDD thsre left, wﬁera

would it be?

A It would‘be under the added ballast, under the addea
material.

qQ And according té what I _have asked you to ailana from

Mr. Schroy's testimony as of six yeara from January of 1979,

would any of it bave yet volatilized to the surface?

89
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A According to Mr. Sechroy, no.
MR, HEINEMAN: I hava no further questions, your Honor.
THE COURT: Mr, Carr, do _you have any further quastions?
MR, CARR: Yes. - .
THE cbnnr: Before yqu start on your recross exanination,
we will take a sﬁort recens gt this time.
Hﬁ. CARR: Cartainly. .
TRE COURT: Court is _1in receass.
(At this time, Cqurt was in recess.)
THE GOURT: Mr. Carrl
RECROSS EXAMINATION
_BY MR. CARR

Q Pr. Dost, this morning Mr. Heineman was questioaing you
and suggested thsat there were two things wrong with the Poiger and
Schlatter study 1f you h;ve to make ap sspumption that there was
no intake of TCDD after the labeled material was put in, is
that correct, sir? Have I fairly and sccuretely stated that?

A Bot quite. It could be asither with none coming in or with
some already there and complete mixing of the material added. But
then none foilowing. at laast until other measurements are made.

Q And you made an assumption that this study of this
calculation was fauléy because you assumed that this male voluntaer

had continuous exposure to TCDD after ingesting this radioactive

TCDD?
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A I said that's a question that has to be anowared before--

qQ Héll, you apparently anewvered it in a fashion and said 1p
effect that that's wvhat's wrong with this study because there
was material ingested.

A I said because of the frequency with which people ara
found with an existing body burden of TCDD and the probability
that there is a coantiauing amount of TCDD comin; into the body

that needas to be accountad for in the calculation,

Q Now Doctor, it 1is in comparison to the amount that was

‘radioactiva, this volunteer ° wvas checked after 35 days, and I

think after 120 days, something like that, was he not?

A YQB.

Q wﬁuld the amount that would come in under these ordimary
circunataﬁcaﬂ be anywhera close to this amount?

A I have no 1dea. -

Q Doctof. you have absolutely no idea at all, do you;flir?

A That's the reason why I need the answer to the question--

Q Wall, Doctor, you arg assuming that something occurred
during thil test period and you hévé,ahnolutelj no information
:hst';onething did occur during this test period, isn't that
correct, sir? .

A Yes, sir,.

Q And what you are doing {5 simply bpeculsting that

sonething may have occurred without the least factual knowledge
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or evidence that something did occur in order te deéigtnka this
study, isn't that right, Dr. Dost?

A No, sir, not quite,

Q Well, did you make an assumption that this study was

faulty because it doesn’'t account for TCDD coming intoc the body

after the date of ingeation of this radicactive TCDD?

A Yea. -

Q Yée. You have absolytely no knowledge that this male
volunteer was anywﬁére clope to a can of Lysol,.do you, 8ir?

A No, sir, I know nothing--

Q You have absolutely no knowledge that this volunteer
was anyvhere near Sauget, Illinois or Nitro, West Virginia or
some other chemical plant where they make TCDD, do you, sir?

A Re, sir, - |

Q Y&u have abgsolutely ﬁo knowledge that this person ate
cattie that had been eating on rangeland that had been_;featad

with 2,4,5-T, dq you, sir?

A No, sir.

Q ~ What you have 18 knowledge, no affirmative knowledge that

he had any kind of exposure to TCDD otﬁar than what he ingested,
isn't that correct, sir?

A That's correct.

L]
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Q Yea. Now, Doctor, you made a statement that the radioactive

watarial would be diluted by the substance taken in after the
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ingastion of the radioactive material, did you not, sir?

A Yes, eair.

Q Now, Doctor, the only way that that could affect the--
strike that for a moment. The person conducting this test
getually neasured the amount of radiocactivity of the TCDD thst
vas being excreted in the feces or urine, correct, sir?

A Yes, sir.

L

Q And they do that with what, some kind of a Geiger counter?
A A related instrument.
Q 8ir? .

A A similar instrument,

Q They truly count the number of beeps?

A Yes.

-

Q Aﬁd thay-are counting the number of beeps coming from
that matefial that thay put in, correct, sir?

A Yes.

Q And vhat you are saying then is the oanly way that could
have a dilgting effact is 4f the body or--strike that. Does the
body excrete the ssme amount of TCDD no matter how much it has
1n‘1t?

A Excuse me, I'm not sure I understand you,

Q Does the body excrete the same amount of TCDD on a
daily baaig no'matter how much it has 4in it to start with?

A 1t vould probably exgrete some constant fraction of the

93
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amount that's in it.

Q Wall, the constant fraction is not the equivalant of
saying 1:‘axcretcs the samea amount, It ex;retes--the more TCDD
it has in the body, the more it would excrete according to your
Judgment, isn't that right?

| A That's corract. .

qQ Do you have any knowledge upon which to base that
-:aten.nt; siz?

A All of the animal stydies that dsal with TCDD metabolism

indicate that.

Q Now, Doctor, did thege animal studies, did they nesasure
1 .

‘tho feces and the urine excretion?

A Yes. .

Q ' Aﬁd they concluded that a certain constant amount was,
a certain ebn-tnnt percentage was taken out?

A That's the basis of the kinetic finding.

Q Aﬁd, Doctor, all those animal studies, however, came
to the coﬁclunion that there is a thirty~-day half 1life of TCDD
in the nninal-'except for the monkeykthat has & year half life,
isn't that right, sir?

A Yas. -

Q Déesu't that suggest that something is in ihe area of

matabolizing, excreting this TCDD, there is something tremendously

differont betwaen the human body and the animal body?
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A No, sir.

-

Q Well, Doctor, a thirty-day half life is novhers like
4.95 yeari. according to Poliger and Schlatter, or three to five
yeare, according to Mounsanto, isan't that right, sir?

A That's correct. . |

Q There is just a tremendous difference batween thirt} days
and three to five years, isn't?theré. sir?

A There i, yea. .

Q And there ig, therefqre, a tremnendous difference betwesn

the human body metabolizes TCDD and the way the animals, the

sxperimental animals metsbolizs TCDD in the rates, ion't that

corract?

A No, sir.

Q Oh, the ratea are the sane, sir?

A There is only ona axpcrtmc#t with a human.

Q Doctor, could you anéw.r my question, sir?

A The answer 18 no, there ien't a difference. We dou‘;
have information to answer 1it.

Q You have this informstion right here, don't you, Doctor?

You have the Monsanto information, don't you, sir? Three to

five yeara? You have the monkey study, don't you, sir, one year?
A I've discuceed the monkey study.
Q Yes, we hava those three studies, we have a monkey, which

is a p:iaitc, ¢lose to human beings. We have the calculation

95
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made by Monsanto, and we have thia study by Poiger and Schlatter,
do ve not, sir?

A Thie study 1is inconmplets.

Q Excuse ue, Doctor. Could you answer that question, please?

A Yéa, that's true.

T Bacause we are discussing this study right now. We also
have the Viat Nam veterans who were axposed to TCDD in Viet Nan
many, many years before their fat was testad, correct, sir?

A Yez. “

Q And we know that they have fat, the TCDD in their fat
tissue many, many years after their exposure, don't wa, sir?

A If their exposure only took place thenm, yes.

Q- Well, that's all the information we have. We have that
one veteran with mearly a hundred parts per trillién in his fat
tissue, did we not, sir?

A Ve know nothing e¢lse sbout them, that's correct.

Q@ Well, the scientists conclude, or their judgument 1is that
it was the Viet Nam exposure that caussed the TCDD in these Viet
ﬁnn veterans' bodies, 4sn't that right, sic?

A Some of them have mads fhnt conclusion, yee,

Q You have no information to the contrary, sir?

A No, sir.

Q Nothing gactual at a2ll te counter wﬁdl they say?

A That's correct.
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Q Now, Dr,: Dost, we do have this study even with a dilution
that v;uld suggest tha metabolizing exéretion rate in humans is
vastly different than tha; in the an;nal. vis a vis, 4.95 years
veraus thirty days, don't we, sir?

A If this can be accepted.

Q Yea. Now, Doctor, 1f it can be accepted, now, the dilution
factor that you talk about, the TCDD that they counted, the
radiocactiva TCDD that they counted coming out in this person's
body had a half 1life of 4.95 years, dida't it, sir?

A Yes. .

Q Now, that took in account whatavar dilutiomn there might
bae in this body beca;ae of pre-existing TCDD or after ingesting
TCDD, doesn't it, sir?

A No, sir.- "

Q Well, Doctor, didn't they measure the TCDD, the
radioactive TCDD that came out of this man's excretiona?

A Yes,

Q And they measured based upon that, that. 25 percent cane
cut in = particular_pefiod of time, and therefore based upon what
thelr actual counts, they said the radioactive TCDD that's in
this body has a half life of 4.95 years, did they not, sir?

A They said that, yes.

Q Ndw. Doctor, they are measuring, whan they measure the

counts, they.are not measuring that which may have diluted, are

1
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they'

A

Q

air?

No, and that's the problenm.

Doetor, 1f you will bear with me. They are measuring

as far as this person 13 concerned the half 1ife of radiocaetive

TCDD in his body 1is 4.95 years, isn't that correct, sir?

A

Q

ICDD that they put in, the half 1ife of that TCDD in this person's

0f the label that they put in, and that's all.

And that's exactly what I've asked you. Of the label

body 4s 4.95 vears, correct, sir?

A

Q

Just of the label.

-

Now, Doctor, isn't that what I am asking you? The label,

vhat they are measuring is the label, correct, sir?

A

Q

A

Q

i axactly the same a3 other TCDD for excretion purposes, corract,

air?

A

Q

Yes.
And they arxe measuring label TCDD, aren't thay, sir?
Y'ea.

-

And the ladbel TCDD that they put in there are, you said

Yes, . _~

So vhat they are mesgsuring is the TCDDP that they put

in, the TCDD that they put in this volunteered body has a half

11fe of five yeaars, doasn’t 1t, sir?

A

Q

We don't know. We have no way of knowing.

Doctor, we do have. They 'counted the blips on the

98
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Geiger counter, they counted the blips that came out, did they
not, sir?

A | That's not sufficient information.

Q Exeuse me, did they count it or not?

A Yes, they counted it

Q They counted all the blips that came out in this man's
excretion and feces for the gef&qd of time in question, didn't
they, airf

A Yeas. -

Q And they know that the rest of it is in there, don't
they, sir? It didn't come out, did it, sir?

A That's correct.’

Q And they measured the amount of the TCDD that they put
in as opposed to the amount that they put out, g?ght, eir?

A T¥No, the anpunt of label.

Q That's right, that's all they put in was label TCDD,
they didn't put anything unlabeled TCDD in this wman's body, did
they, sir? ,

A Vell, aetﬁally, par:-of that 4s unlabeled.

Q Doector, are you nowv changing your tastimony?

A No, sir, I am not.

Q They put 4in labelad TCDD and they aeaant;d the labelad

TCDD that cama out, didnit they, sir?

A Yos.
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Q And wvhatever didn't come out 1is still there, 1isa't it,
sir, of this 1label TCDD? ‘ |

A Yes.

Q This label TCDD in this man's body under the circumstances
that he 1is living with, vhether he has a lot of TCDD in thers to
start with or whether he ingested massive TCDD later on, that
TCDD has the half 1ife of 4.9 years?

A Yea. -

Q Now, Doetor, that's the whole point. In this man's
body, the TCDD has a half 1life of 4.95 years and it makes no
differencas as far as this man is concernad 1f he took in a lot
of TCDD leter on or if ha had a lot of TCPD in his body to start
with, this 1s an in common situation. In the human circumstance,
evarybody that gets exposed to TCDD will have some TCDD in kis
body, will he not, sir?

A Yas.

MR. HEINEMAN: Your Honor, objection, 'please, object
to the speach, ask that it be stricken and ask the jury ge
instructed to diategntd it.

:tBB COURT Obj.etioqvis,ovurruied, proparly part of the
queastion,

qQ Now, Dﬁctor, vhethar the new TCDD that comas in is

diluted by the existing TCDD or is diluted by some later TCDD

that comes in, the TCDD ig that person's body has the half life
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as suggested here, isn't that correct, Dr. Dost?

A

Q

Neo, sir.

-

How, Dr. Dost, wherain is it incorrect if the labal

TCDD, 1f you are nmot teking back what you said a moment ago

about the half 1ife in this wman's body of this label TCDD

being 4.95 years?

A

You just used the tere TCDD,.

Now we are trying to find

vhat the half time of TCDD in that person is. To do that we

have to introduce a marker of some kind that can be used to

follow 1it,
Q
A They did that.
Q And they couanted that marker.
A

If there 1a additional TCDD coming into the body, it will further

And they did that, they introduced the markeaer.

A

‘That marker dilutes with all of the TCDD in the body.

dilute it and the TCDD, the label TCDD that comes out will

actually be representing & larger anount of material which will

give the 41llusion of a longer helf life.

Q

amount of the lsbel TCDD.

Yes, but Dactor, it won't be representing a larger

That Tcnblic atill in thera, 1£

has the half life of 4.95 years, doasn't it, no matter how much

othar TCDD comes out with 1t, it has tha half life of 4.95 yvears,

doesn't 1it, atr?

A

No, sir, 1t doesn’'t.

101



FORM IL-124 REPORTERS PAPER & MFG. CO. B00-626-6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

Q Didn't we just establish that you're measuring actually

wvhat comes out, didn't they count aexactly what came out, Dr. Dost?

A Yss. -
Q And what didn't come out _is sti1ll there, correct, sir?
A Yas, ' .

Q And vhat ie still there has the half 1ife ;! 4,95 ycarl.
by sctual memsurements, doesn‘'t it sir?

A There is not enough information to make the caleculation.

Q Well, now, Doetor, you made a calculation, you took away

from this conclusion when in point of fact what this ntu&y

shows 1is that there 1is a half 1ife. There may be variances

from human to human as there 18 in any kind of thing. Bat the
label TCDD that was put in thiz person's bdody has a half life of
$.95 years, doesn't 1t, sirc?

A The label as it {8 put in and the label a; it is counted
out would provide that figure,

Q And that figure 1o 4.95 years, isn’t 1it, eir?

A For the labal.

Q Ané Doctor, 6o we just don't get hung up on the Labei.
the label is the 2,3,7,8 TCDD that was labeled with this
radiosctive hydrogen atom, correet, air?

A That was administered, yes.

Q So wa sre measuring the TCDD that vas put 4in and that

TCDD that we took in at that point in time has that half life,
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doesn't 1it, sir, of 4.95 years?

A 1If we constider only the label at thia point, thgt'l
the 1nforiution.

Q All right. And Doctor, 1f a person took in, instead

of 1t being labeled TCDD, all other circumstances are the saxme,

| instead of being labeled TCDPD, radfoactive, it was noan~radicactive,

| that TCDD would react the sama way as the non-labeled--as the

labeled TCPD, wouldn't 1it, sir?
A 1 ‘;vc no idea. -
Q Doctor, you just got through saying that the labelad
TCDD and the ao?-lnbeled TCDD reacts exactly the same way in
the human body. WNow, that's what you told us on direct examination,
A _They behave the sanma.
Q@ Isn't that vhat you told us, sir?
A Y;o.
Q 1t they bshave exsctly the sama, the fact that you put
the ladbel on it or the fact that you don'‘t put the label om 1t
hae no effect upon the result,-i1smn’t that correct, sir?
A You would have no way o!ﬁneaquring;-
Q ‘Excuse no; Doetor, I,didn't ask you that,
A -=for the molecules that you put into the body, this
fiéuro would emorge,
Q So 1f you put in 105 micrograms of non-labealed TCDD in

this person's body, that bit that he ingested on that particular
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day in that partieular point in time, whether you label 1t or
don't label 4t, has got a half 11fs of 4.95 years according to
this study, doesn’t it, air?

A The doss vas 105 nancograms, which was a very small amount.

Q Ninograml. all right, my question is vhatever tge doee,
that TCDD was ingeated on that day has a half 1ife of 4.95 years,
doesn't it, sir?

A If no other TCDD went into the dbody afterward, that
would bde éorteec.

Q And if more TCDD went into the body afterward, it ies
stlll corfect?

A No, sir,

Q Hﬁy not, Doctor? "
A I'have explained 1t gevnxal,tim;a.
Q oh, Doctor, dut whatﬁjouJexﬁlained was you countad the

couats that came out, it doesn't matter how many came out, how

104

nuch wvas therae already, he could have swallowed barrela of it later

on, but the amount that came out, that he put in came out having
a half life of 6.95_year;, they counted the blips, did they not,
sir? ;

A 1I'm trying to explain the science.

Q D&ctor, they counted the blips, didn't they, air,‘the

beeps?

A That's what they counted,
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Q And that material th;t had these blips had this lifé of
4$.95 year; regardless of however much ethicz TCDD may have bien
the;e?

A The other TCDD influences it,

qQ Does it make it mdre,radioactive or.le-e rpdidactivé,
more counts or less counts? -

A Per unit time, it coqla be more or could be lass,

Q You bélieva that the other TCHDD affects the radioactivity
of this label, sir?

A I've said nothing of the sort.

Q Tﬁat's vhat I have asked you, does it give it =more
counta per minute or less?

A It could cause it to _comeg out faster or it could cause
it ¢to con; out elbver.

Q VWhether it came out slower or fastexr, this ia the rate
it cama out, at the rate of 4.93 vaanrs for half 1lifa, didn't
ie, six?

A Yes.

Q So how it was influenced by the other is inmaterial.
This TCDD had the 4.95 yesrs, didn't it, sir? Hsven't you
suswered that alresdy a number of times, Dr. Dost?

A_ Yes, I havas.

Q Réw. boctor, insofar as the various sources of the

Icnn_thnt‘one is exposed to, you are awars of what the gr;ii;y-
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about the sources of the TCDD to which we ara exposed, don't
you, sizx? )

A Y don't remamber thair precise statement.

Q Could you give the exhibit 1665 to thes witness?

A 1 have that here on my dask,

Q You do? FPine. Turning to 4-38,

A Yée. -

qQ Tha pntagrapﬁ that bagins a little past the nidale
of the paée,"rhoprimary sources of TCDDs in tha enviromment
are industrial manufacturers of chlorophenols or their derivatives
and chemieal diaposa; sites containing the wastes from these
industries."”

A Ye;. -

Q@ And Doctor, it also says, "Municipal waste consideration
alpo may froduco some environmantal emissions of TCDDs," does it
not, sir?

A Tes, -

Q And do you agree with the statament of the‘RPA thati
these are the primary sources of these TCDDs, that is tﬁ.
industrial manufacturers of chlorophancl or their darivatives
and the chemical disposal sites containing the wastes froﬁ ?hose
industries?

A Wall, those are cortainly significant.

Q My question is do you ‘agree with the EPA ascessnout'ﬁera1
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A Yes.

Q Doétor. one of the derivatives of thesa cblorophenbia
is Lysel, 4sn't 1c, sixt |

A Well, it depends on which product.

Q H;w Doctor, did you understand ny question?

A Y@s. . -

-Q Ona of the sourcas of contautn;ticd of the enviroament

with polychlorinated dibenzodioxins is Lysol, isn't 1t, sir?

A Well, I don't know whether 1t 4s a lignlfiénnt contributor

or not.

Q Doetor, did T use the word "significant contributox”?

A .Ho. air,

Q What did I say, Dr, Doat?

A You said ons of thalqontributore.

Q Yis. #nd could you anaswer that question, pleass, sir?

A Which Lysol, of coursa? .

Q br. Dost, you do knoy that Lysol contains dioxin{_gone
of the Lysols on the market contain dioxin, don't you; sir?

A If it 4s the chlorophenols, I've heard that, I've saen
some informatiom.

Q You've heard that from Monsante,

A Yes, I've seen data,
Q Y;u'va‘neon data, Doctor, whege did you see thc-eqid

s Honsanto offdicial tell us that Lysol contains dioxin?
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A I have not spoken to _any Monsanto offiecials.
Q Then I take it e Monsants official did not tell you
that, is ihlt correct, sir? 1Is that the answver to mny quastion?
A Yes. -
Q Did ocne of the attorneys for Monsanto tall you that
Lysol conéains dioxin?
éa 1 wag provided information by attornsys that descéribad
some of that informstion, ‘
- Q Let me ;ak vyou again, Doctor, d1d one of the attornays
for Momsanto tell you that Lysol contained dioxin?
A Wall, I guess that would smnount--yes.
Q@ Who was that attorney? _
A I‘don‘t really remember who it vas.
Q What atto:pezs have zoﬁ'had"contace with that havae
qtscussed the facts of this case vith you?
A well; Mr. Heineman, qof cqurase, Mr. Ryder, Miss Rudolf.
Q Béw aﬁout Mr, Nassif?
A Mr. Bassif is an attqrney for Monsanto. I've dIi#u;sad
it obviously with Mr., Nassif. |
.é So 1t 1is one of those fourvluwyera told you chat:;ﬁaol
contains dioxin, is that correct, sir? Or gave you the docuzents

that told you that Lysol contains dioxin,-io that right, eirx?

A Yen.

Q Hdn'lons ago did you;&nt‘thig information, ait?gﬁ“!k
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A I don't know. 1It's bheen quite a long time.

Q' Now, did4 they also t;ll ;ou that Dr, Xilgore was told
by a ﬂousanto official that Lysol contains dioxin?

A I haven't heard that,

Q Ara you aware of the fact that Dr, Kilgore tastified 4in
thie cass, sir, that ha was told by an offictial of Monsanto's
that Lysol containe 2,3,7,8 TCDD?

A I waan't awvara of that.

0 But you got the same _information from another sourcgs,
did you n&:, air?

A Apparently, similar information, at least.

Q néw, Doctor, the fact that the particular can that you
have {n féont of you or could you get the Plaintiff's and
Defendant's 1littls cans of Lysol out? I think there may be two
or three of them, Yes, one 1s a Konsénta. that's right, HNow,
Doctor, each of these uxhibigs}xhatfgs, 487--874A and 1194, you
recognize.as'Lyeol that you can buy in the supermarket?

A Yes. -

Q And there are a lot of other Lysols that you camn-
buy in th& auéormarkat, aren't there, sir?

A Yen, - .

Q And do you know just when the Bxhibit 1326 and 1327 werae

purchased or were acquired?

A I have no idea.
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qQ I take it you weren't part of buying $t?
A Yo, slr. -

Q You weren't told by the lawyer where they got them or
vhen they got them?

A No, sir. -

Q You do know that sometime after this, after the Sturgeon
8pill took place that HMonaanto quit making Santophen because the
maker of Lysol went to the--wvhat you would call the quats and
no longer uses Moansanto's Santophen, you do know that, don't you,
sir?

A Yes, -

Q Aﬁd it would be therefore likely that the Lyscl that you
would buy today from the stors, it wqﬁld be likely that it does
not contain Monsanto's base produet, wouldn't it, sir?

A I would think so, yea.

Q But do you know how many years the Monsanto based produe£
vas used to manufacture Lysol and sold to the American publiec
prior to the time Monsanto quit making Santephen?

A No, sir, I don't kiow how long,

Q Docteor, didn't you dtacugs that issue with the httorneys

‘that gave you the fnformation, or wasn't the information in the

documents that you got?
A Yes, it was, but I don't remember the time line.

Q Doetor, you know thaf it's been many, many years, don't
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you, sir?

A For a subatantial period, yél.

Q And all during that period of time you know that the
Lysol contained dioxin, don't you, sir? Up until the time
they quit using the Honsiﬁto product?

A Yes. =,

>

qQ And, Doctor, all for those m#ny years, if TCDD his a
half 11£a‘o£ 4.95 years as Poiger and Schlatter suggest, that
wvould mean that the Lysol contaminated with écnn could bs, that
TCDD could yet be in the bodies of the peopla living toeday,
cpuldn': 1t, air, if they got TCDD from exzposuras to Lysol, say,
in 19797

A If they had expoaure .and 1f 1t is corresct, ves.

Q Now, the 1979 exposure, that Lysol that they got im 1979

would, half of it would etill be in there today, sir, if this
exhibit 1is correct.

A If that 15 correct, yas. .

Q And a quartaer of that which they got in 1974 vould;itil;

be therse, woulda't 1t, sir?
A Yas, if tbaf'a correct,
Q And the 12 and a half parcent of that which they got in
1969 would still be there?
A Yes.

-

Q And 8ix percent of that which they got in 19--vha¢qght.
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twenty yeaxrs ago, 1964 or 1959, would sti1ll be there, wouldn't

it, sir?

a In that event, yes. _

Q And all thoae‘dioxinq over that peried of time would be
accunulating one on gop of another, wouldn't they, sir?

A Not necessarily.

Q Well, Doctor, you say not necessarily. Could it occur
or not, s8ir?

.-A No.
Q It esnnot oeccur?

A ué. -

Q. Déctor. if you cannot excrete it at a faster rate than
4.95 years, isn't it still there? Isn't that the definition of
half 11:@, Br, Dost? |

A If that's the half 14fe, then the exposures must be
@xeeedingly low, because body burdens are very low.

Q Now, Doctor, I am not agsking you Ehat. My question was,
8ir, that would add up one¢ on top of another, wouldam't 1:;'s£r?v
All these accumulatsd half lives over that period of time would
all still Bauphere, wén;dn't it, sir?

A No, a&ir. -
Q If this 1s correct, é!r,tit is not bheing excreted in

the urine or the feces, is it, sir?

A Well, the material that's going in, it 1s going to be
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coming out at the same rate it 13 going in. There will be an
equilibrium 1f the intaka 1e conetant.

Q Well, Dector, if the intake is constant, but vho says
the intake is going to be coonstant, sir? There will be a gresater
eiposute ona day and less ian another, wouldn't it, sir?

A But 1t will average qut. .

Q Well, everything averages out, The widest variaety of
expogsures and doses also average out so that you can say it is
a constant, can you not, eir? If you take three thousand figures
and add them all, various figures and divide them all by three
thougand, ygn are going to get the constant average, aren't you,
sie? |

A Yesn. -

Q  All right. Now, Doctor, this body burden that we have
in our bo&iee. 1s it in yquf judgment more likely that 1t hﬁs
come from this kind of exposure to Lysol, more likely that it's
come from the 2,4,5-T exposure, or more likely that ft's come
from living near industxial wastes?

A, 1 really don't know. _

Q Lét me iusgost to you, Doctor, that the ghing that we
all, 1f we ail have it in our bodiea, the most universal
substance to which wa are all exposed one way or another 1is not
the 2,4,5-T on the rangeland, and it is not the industrial waste

site, but it 4s this product that's in every grocery store and
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probably 4in the majority of ;he ﬁome; in the community, isa’'t
that correct, Dr. Dost?

A Well, I don't know how tg quantitate tha exposurs.

Q Dﬁcto:, I'm not asking you to quantitate the expoaqge.
I'm saying of thease sources of contaninatfon Eha: we ;11 hn;e
in our beodies now of TICDD, which is the most ;1k01y source of that
TCDD, the 2,4,5-T that's on the r;ngqland. the industrial waste
gite been dunﬁed by a chemical company, or tha Lysol that ve

are all exposed to?

A I'm having a little trouble diffarentiating between
amounts and frequemcy. Ceosrtainly the axposure, if it exists to
Lysol.'ia very common. How it compares quan:itatively‘with’yhe
potential for movement of TCDD through livastock, I'm not'éqrtain.

Q Doctor, this livestock, they quit using 2,4,5~T on
:angeland'mény‘ye;rs_ago, didn't they, sir?

A Yes. >

Q About 1970 thereabouts?

A No, gir, .
Q Vhen was 1it, Doetor?
A About '78 or '79. .

Q Tﬁey quit using that some five, four years ago befors
Lysol quit having Monsanto's product in it, is that right, sir?

A Probably. I don't know just when they stopped usiﬂg i

in Lysol.
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Q Doctoxr, to your knowledge, has Monsanto ever informed
the EPA or the FDA or Lehn & ?1nk,_£he mnanufacturer or anyhody
sler that their Lysol contains dioxin?

¥R, HEIREMAN: Your Honox, may counsel approach the
beneh?

TRE CQURT: Sura,

(?he following cqnfcganhq was held at the begch.)

MR. HEIHBHANI Your Homnor, I have been trying not to
1nt4rrupt-too'much in the course of this axamination because
1'd like to get this witnass off the stand, but this is clearly
beyond the scope of the direct exanmination which I have just
condﬁgted with this witness. It khas absolutely nothing -to do
with anything I've as?ed btg, and I object to it as going_ _
beyond the scope. |

Purther, I object on;tﬁawground that his npinioﬁ_o; thesa
subjects 15'abaol§ca17 irrelevant to this lawsuit, |

MR. CARR: Your Honox, I see the two Lysol bottles
brought out by them in their tedirect; Th;y brought up.thei
subject of Lysol, they compare& it Qith a po;lible acéunqlation
in the-body. I gubmit it 1s within tha scope of what they did.

MR. HEINEMAN: It wosn't couparad with 2,4,5-T, the questi;n
was when Mr, Carr told this questicn and asked hinm to aqauae
that there was Lysol, or there was dioxin in the Lysol sff,y,

the purpose of 1t was to demonstrate that there isa't Lysol
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dioxin in this Lyeol spray, and 1{t's being sold to everybody,
which 4s vhat he stated in his axamination of this witnesa.
It bas nothing to do with comparison of 2,4,5-T or anything else.

MR. CARR: It has, tao, it 1s what caused the dioxin to
ba in omr body.

MR. HEINEMAN: That was not the subject of the cross
examination.

THE COURT: Objection 1a overruled and I will make it a
continuling objection to this line, |

(The following proceedings were held im open Court.)

BY MR. CARR?

Q Could you answer that question, Dr. Dost?

A You are referring to the time?

Q During the tim; that they manufactured the Santophen that
had the dioxin in 14t that was the cause of the Lysol having the
dioxin in it.

A I really don't--you are speaking about reporting to the
agqncias?'

Q To responalble zovernmental agencles that need to be
toid vhare the contauwinant is. -

A 1 really don't knov, _

Q@ Doetor, you do know that it is an obligatfon of the
manufacturers fo sdviae the appropriate governmental agencies

of the existence of dioxin content, do yous not, sir?

116



N

L

FORM IL-124 REPORTERS PAPER & MFG. CO. 800-626-6313.

10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

A I don't know whether there is any specific requirement
of that sort or not.
Q Doctor, you are not familiar with the various regulations

of the EPA and FDA as to chemicals being manufactured?

A At the present time, yes, I do not know what the position

wag at that timas, . =

Q In '79 and '80, you don't know what the law wae on the
books theﬁ. sir?

A That required, I do not know of a law that required that:
kind of réporcing.

Q You are not saying that there is or is not, you are
simply saying iou do not know cherlaw on the point?

A That 1is corzect. .

Q 4i1 tight. Ia aay egdht; you do know that laws do
exist in genaral that requirqd chemical manufacturers to advise,
manufacturers of toxic contaminants?

A There'are various procedures, I am not very familiar'
with them.

qQ I won't get into that. Doesn't that ever come up ‘in
your ;Ork as a toxicologist? |

A 1 am more interested in the effact of the chemical

| than I am with the law as relating to reporting about {it.

Q Now, Doctor, you have agreed or, no, you've taken 1t

back, you no longer agree that there is a, that some people can
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react in onme fashion to TCDD and_othcrs not, if I take your
testimony correct, is that right, sir?

A Well, it would be pretty msuch a function of dosage.
There is going to ba some varlability amoang individuals,

Q Doctor, you know therxe ig variability. On thi.-rcnb that

ve have in our body, i3 it possible, Dr. Dost, as far as you know

F

that some people can have adverse health effects from TCDD
axposure or ICDD in their bodiss and that other peoplo-wouiq
not have such health effecta?-

A Oh, I'm sure there ig sone dose at which that might
possibly happen, at whiceh .that would occur, ves.

Q I'm not even asking relative to the dose, Doctor, given
the same dose, i{sn’t it a fact that gome peopls react adversely
and have bad effects while others may not be affected bfﬁiéh
at all? |

A Well, that'n possible.

Q Now, Doctor, it is not just possidble, you know it isas
a fact, don't you, sir?

A There 1is going to be s level at which nothing 1p.g;1ng to
happen to any'individual.

Q Well, now, Doctor, yqu have gone beyond my question
again. I ssid given an appropriate dose, Doctor, isn't it ;

fact that some people can have adverse reactions, adversa health

118

effects and others will not have any adverse health effgété whatsosver?
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Q@ And, Doctor, the toxic subatance that's 1in the fat
tissue, TCDD, it doesn't act by itself, does it, sir, we are
eiposod_to other toxi¢ substances, aren't we, from time to time?

A I1'm sure we are, yes,

Q When the people smoke, Doctor; they are exposed to the
carcinogens and the toxic substances in the tobacco smoke,
aren't they, oir?

A Yes,

B

Q Now, Doctor, isa't it posaible that the TCDD that they
take in can cause the toxins that are already there that could
cause lung cancer to bacome more attive?

A Only if the dogse is quite high,

Q Béw, ﬁoctbr, you've qeen, you've seen the chklcgffey
reports,-ﬁave'you not, sir, that the lung cancer rate w#h

143 percent higher in one group of Nitro workers, are you awvare

of that, sir?

-

MR. HEINEMAN: Hay counsel approach the bench?

THE COURT: Sure.

> ~

(The following conference vas held at the bench.)

MR. HEINEMAN: It really isn't fair to a witness,.

your Homor, to keep dragging him out with thinge that have nothing
to do with the scope of the examination that's just beea.kone inte

{{with the witness., Now, we're going--we're back to Zackfﬂiffay and
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.the 143 percent. Good Lord, that was covered a2 month ago with

this witness. It vas not.cov;red by me today, and I objact to
it. It goes beyond the scope.

MR, CARR: Your Bo;og,«hq is8 saying that this is such a
1itetla améunt. and he said it throughout their case, that it
wouldn't affect anybody and it wouldn't have any effect on anybody,
and that's exactly wvhat he said.

MR, HEINEMAN: That's got nothing to do with Zacklcaffey.‘

Mﬁ. CARR: It has everything to do, because Zack/Gaffey
shows thaé thé lung cancer rate is higﬁer among people exposed to
TCDD than people not expoaed te TCDD,

MR. HEINEMAN: Your Honmor, the point is that we will

never, ever finiah with this witness or any other unless we

‘require it stdy within the ﬂqundg,ofwthe exanination of the other

counsel, ;nd ﬁhis has, I've nevef eéen gone near this subject.
MR. CARR: You didn't ask the health effects, whether
or not that was enough velatility to affect anybody at Sturgeon?
MR. HEINEMAN: Does that mean that any subject covered
at any tiﬁe in this case opens up every other subject?
MR. CARR: When you went into the health effects from
the amount of dioxin that these people were exposed to because
of their volatility, you opened up the door agaein and again on
ﬁow TCDD reacts with other chenmicals. You don't have tﬁe.right to

say, well, I can ask about volatility and ask 1f that volatility
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will affect somebody, or that amOunt'that's breathed in the lungg-~
MR, HEINEMAN: You certainly maintained that in the past
with my cédss examination.
TBRE COURT: Objection overruled. I think it is vithi#
tha scopa.
{The following pgoceqdings vere held in open -Court.)
BY MR. CARR: :

Q Doctor, to get & little more g¢pecific on the lung cancer,
you testified about the amount of TCDD being inhaled 1f the worker
or somedbody wes in this microcosm or exposed to the vapor in the
Nash study, do you recall Mr. Haineman just asking you about
that, a8ir?

A Yes.

Q Aﬁd you said somathing to tha effect, yes, it is ﬁﬁiy

‘that which would go down into the stomach that weuld be poisonous,

only that 30 percent that would go dowm there, correct, sir?
A I said 30 percent of what was inhaled would probably.
be absorbed.
Q And you gaid it would be absorbed because it voul&_ge
swallowed, didn‘'t you, sir?
A It would be brought back up out of the respiratory tract.
Q That 30 percent would? |
A The wvhole amount would be brought up.

Q The entire amount isg going to be brought up out of the
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lungs? .

A If 1t 1s on pargiculatc material, which 1is probably
the way that 1t 48 going to reach,

Q Now, Doctor, you are gpeculating. You're saying on
.particulate material. They were not measuring in the Nash study
particulate material, they were measuring gas, vapor.

A They didn'; know {f it was vapor--

Q They described it as vapor.

A They didn't apecify tt;

Q They describad it as vapor, did they not? They didn't
83y it was dusgt, did they, sir? That's something that you thraw
in there., The article says it was vapor, doesn't it, sir?

A The article says that it was airboran and fhey tr;ppéd
;t, they &1dn't apecify..nhayaSpcgu%a:ed that 1t was vapofiiqd.

Q They speaculated, Doc;o;?_:thy-said, they unaé”théi&ord
vapor, 1t'was'vaporized. did they déf. ;;r? They said it ?aa
volatile, vaporized, did they not, sir?

A That was Dr. Schroy's words, sir,

7

0 Yes, and the vapor, ghqtheriit is on dust partiquiiﬁa;or
not, the vapor that's inhaled into ‘the luangs, 30 percén¥*¥‘i g0
into the stomach, but the othar 70 percent would rewain 1in the
lungs, would it not, sir?

A If any of it is going to be moved into the digastiﬁe

tract, most all of it would.
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Q Now, Doctor, you said 30 percent would go into tha
digestive tract?
A No, I saild 30 percent of what went iato the digestive

tract would be absorbed.

Q When they are inhaling thise vapor, Doctor, doas the vapor

get into thedr lungs firet?
A If 1t 1a in fact a vapor.
Q Or 1f 1c¢ 1is in fact dust, it will still get into the

lungs, won't it, sir

A If it is dust, it will be moved back up, 1if it is a vapor,

yes, 1t will stay in the lungs.

Q Are you saying all of it will be moved back? You know
batter thaun that, Dr, Deost.

A Most of the dust that goes into the reapi;atoryftffit'
is moved out. | |

Q ¥hat you said was all of it, and you know better than
that. The vapor goes into the lungs, the dust goes into the
lungs, some of that TCDD in that vapor could well remain in the
lungs, could it not, sir?. Jugt like the tar, just like the’
nicotine from the cigarette smoke, isn't that right, sir?

A I would expect the TCDD to be absorbed and distributed
1f it gets 1into ;he lungs, if it gaets that far.

Q@ Dboctor, that's not what I have asked you. It gets in

the 1ungs,:1: stays in the lungs until something alse happens
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to it, doesn't it, sir?
A Yes, that's correect. _

qQ Cnce it gets in there, it will stay there until something
happons to it, woan't it, sir?

A Yes.

-

Q And it will touch the various tissue within the lungs,
won't 1it, sir?

A Yaa.

-

Q And that TCDD touching that various tissue may either

renain on that tissua or be absorbed by that tissue and go elgevhera

into the bloodstream, correct, sir?

A Yes. .

Q And im that bloodatream--and before it gets there, however,
it may have some danmaging effect on the lungs, may it nat;g§it?

A No, I don't think so.

Q Déctot. have you assumad that»tﬁe lung cancer rate'is
143 percent higher in the Nitro workers, in the exposed Nitro

wvorkere to 2,3,7,8 TCDD than 1t is to other population in

general, can you not aesume, sir, that the TCDD playaed sowme role

1in causing that lung caacer rate?

A If it ie a fact, that that incidence is that df{ffaerent.

Q@ Yes, that's wvhat I ag asking you to assume, that it is

a fact.,

A It would have to be considered possible,
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Q Now, bocior, not juat possible, if it 4is a fact, it

occurred, didn't it, sir?

A Yes,

Q Sir? The TCDD in theq lungs or 4in the body, however it
got there, caused the increased cancer rate 1if wvhat I gave you
i a fact, correct, sir? -

A I'm gsorry, sir, tha;“does not follow,

Q Is there any othar qut‘thac I havae given you, now, 1'll
grant you, Dr., Dost, as far as you're céncerned you are sgitting
right there, I could be misleading you, I could be making thaese
figures up, but I'g asking you to assume certain things. I¢f
the lung cancer rate is 143 parc;nt higher in those people
expoged to TCDD, can you not¢conglﬁdg that the TCDD 43 having some
role to piay in tﬁac rate, aif?‘

A Well, there is an asgociation between ths two.

Q Doctor, I don't c;re_whe:her'iou call 1t an association.
It has an.effect, doas it not, sir? VWould you answer that
question, please?

A Well, I'm trying to decide hovw to answer it. An
agssocliation 48 not nacessarily cause and effect.

Q Well, Doctor, you uséd the words "not necessarily.” Do
you want éo break that down?

A Well, you've told me that the cancer rate is high and

you have told me that they are exposed to TCDD.
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Q Yeah, and that's all the facte that I have given vou,
right, Doctor?

A That's correct. -

Q And from that can youy not draw a conclusion, sir, that
tha TCDPD has qaused the lung cancer?

A Well, if there are no other factors operating at all.

Q If thera are no othexr factors operating at all? Whate,
air?

A If there are no other possible factors, then that would
be a fair‘conclusion.

Q How, Doctor, that woyld indicate the lung cancer rata
is affected eithor by the inhalation of the TCDD or some othar
effect that we don't kmow, correct, sir?

A  Agals, 1f there are no other possible factore that aras
influaneing those individuals.

Q Lung cancer 18 caused by the toxic substances inhaled,
isn't ;t. 81r? 1Isn't that what doctors of the medical profesesion
generally belleve?

A - Yes.

Q It'ia nét because it gets into your blood or not because
it gaﬁs into your vein or your bile or your liver or your kidmey,
it is because the tozié substance 'gets into your lungs, eir, that
causes the lung cancer.

A Seens to, yves.,
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Q And if there is 143 percent higher rate in lung cancer

.with those people exposed to TCDD, it does indeed follow. that

the TCDD could contribute to cause that increase in the rata,
correct, sir?

A Yes,

Q Yes. All right. HNow, Doctor, the same thing caan ocecur
to othars, other cancers or other sicknessas by the TCDD
that's in our bodies, can it not, sir?

A ¥o, sir, I don't think so.

Q Doctor; 13 the effect of TCDD juast ir lungs and just in
lung cancer?

A No, sir,

Q It is 3 systemic toxin, isa't it, sir?

A Yes. &

Q Ii can affect every gingle part of the body, can't 1t,
six?

A Prasumably, if there 1is a sufficient doae.‘

Q And, Doctor, 1t can affect other thinga ia other ways,
can't it, sir?

A Only at an adagquate dose.

Q Héw. Doctor, you keep adding that, sir, and my question
ie assuming that the dose ias there, sir.

A Asguming that the dege 1s there, yes.

Q And of course we have gone all through that, and the dose
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that is thare can be a cumulative effecz, can't it, sir? Othar
doseas added t6 it can add .to the toxic effect of that which 1s
already there, just simple addicion, correct, Doctor?

A It depends on the offact, sir.

Q It depends upon what healith effect is being causad {0
whet you are sayinpg. -

A Yes, 1in éart. .

Q Some haeglth effects ara greater and others are less

than from the same amount of exposure, isu't that correct, sir?

A Yes. .

Q Now, Doctor, you mangioned that the Moses astudy,
Exhibit 908 showed there is no dose respoase principle, do you
recall that, sir?

A HNo, sir, I &idn't say that.

Q I1'm sorry, you said exact opposite, that there i3 a

dose reszponse principle involved, is what you told Mr, Heineman.

A That's corrsct. .

Q And in point of fact, Doctor, we went through'if and I
won't go through it again, 1f you acknéﬁledge that you agreed
that in those symptome that were shown by these workers, thare
wae no dose response shown except for kalf a dozen or so,

A Yes, because there wasn't sufficient dose to cause any

cf those things.,.

Q Well, now, Doctor, who said there was not sufficilent

128
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dﬁsa to cause any of thome? _And who said they waren't caused?
Who said that these workers vith the chloracne and without the
chloracne did not have these symptoma? Where did you get that
from, Doctor?
A The pegple with chloiaéne and withoutr chloracne in that
group of symptoms that we had discussed did not show a difference,
Q@ Now, Doctor, that's not the same thing, they did not
have aynptoms.which you just got through saying.
A You're right. .
Q There 1isn't any placg in this document that says these
people did qot have these afflictions that were described here,

isn't that right?

A That's correct.

Q As a matter of fact, for as far as you know from rgading
this document, every singie person there could have had joint
pains; ian't that correct, sir?

A That's poesible. .

Q No, it 18 more than that, Prom:all you know from reading
this document, every single ﬁaraon there could have had joint
pain, abdomen psin, nausea, vomiting, diarrhes, irritability and
g0 forth, isn't that corract, sir?

A That would be correct, yas.

Q And wvhat they found wae those symptoms showéd no diffarence

between the people who had chloracne and not chloracne, correet, asir?
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A Yea.

-

Q And, Doctor, even with the exposure group, thare was a,

clsarly a no dose response insofar zs even the chloracne is

concerned, ian't that correct, asir?

A No, sir, I don't agree.

Q Doctor, didn't you testify this mornimg that 55 percent
of the people had heavy axposure got chloracne and the others did
not? That's nearly 50 pdrceﬁt. Doctor, 1isn't 1t?

A  VWhat I described was _that 55 percent of the heavy
exposures had chloracne.

Q Yes. .
A Twanty-four percent of the moderate exposures had chloracne,
Q Right. .

A _81xteenbpercent of the minimal exposures had chloracae.

qQ Gé ahead, I'g SOCrY. _

A Well, then, of thoua_ého were defined as not having
exposure, there was a three percant increasa.

Q ©Now, Doctor, you said that 55 percent had chloracme. It
vould follow that the 45 percent did not?

A That's right.

Q Sir?

A That's correct, .

Q Now, Doctor, these people, both sets of people are in

the group that had heavy exposure, correct, 3ir?
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A - By the definition that they ﬂned here, yes,

Q Ail we're going on 1is what they said hera. You have
no independent facts, sir?

A That's correct. .

Q So nearly half of the people had, that had the heavy

exposure, more than half the people that had heavy exposure got

|| ehloracne and the othar half did not, c}treét. sir?

A Yes,

Q Now, doesn't that indicate, Doctor, thit thera 1s n§
dosa response showed there {if half get 1t and half not with fh-
sane exposure? You had the sane dose, half of thea got it and
the othar half didn't get it, fsn't that correc%, Docgor? 

A That does not-~

Q Excuse ne, Doctor, ign't that correct?

g

That half got it and half did not?
Q Yes, . |
A Yes, .
Q And they had the same dose, didn't they, sir?

A We really don't know what thelr dosa was.

Q No, Doctor, we do know. We know what 1s described in
that documant that they had the same exposure, they worked side
by side, that's what we know, Doctor, don't wé, sir? And that's
all we know.

A ' WHe have four categoriaes.
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- -

Q Doctor, and we will get to the other catesgories. On
the heavy.expéd;re group they had gﬁe same exposure so far as
t;at,document shows, didn't thay, sire?

_A As far as this document shows, yes.

Q And that's all the knowledge you have, corracét, sir?

A That's right.

Q And half of them, a little more than half of them got

‘ehloracne and a little less than half of them did not get

chloracne, correct, sir?
A  That's right. .
Q H;w, eir, is that what you call a dose reaponoe,'n;mt
dose and completely opposite reactions, is that a doso response by
your defipnition, Dr. Dost? |
A It cortainly is. o
Q Doctor, vhat you are saying then {2 that dose respoﬁne
means NoO--
A No, sir, I am nqt.f'*
Q 1f ybu-hava a dose, you may or may not have an éfféc:
because that's what occurred, isn't that correct, s}r?
A No, ait.- -
Q@ That's exactly what occurred, Dr. Dost. They &ll had
the same dose, didn't they, air?

A They had a similar dose. .

Q Some reacted, correct, sir?
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A Yes,

Q And some did vot?

A And that will be true of any dose.

Q Isn't that correct, sir?

A Yes.

Q That's exactly the fact, isn't it, sir?

A Yes,

Q The half that did not get chloracne did not respond to
the doss, did they, sir?

A .No. .

Q Thare was no dose reaponse in their instance, was theres,
sir?

A Yes, sir.

Q 65, did fhoy get chlaracne?

A That 1‘ not the definition of dose respomnse.

Q What is the definition of dosa respomnse, Doctor?

A You arae suggesting to me--

Q No, what is the definition of dose responae, 1f that 1isn't 1t?

A As you increase the dose you increase the response or
yo# increane the frequency of response or you increase the degrae
of response, and in this case, as the dose waas increased, tha
frequency of reaponse was increased,

Q Your definition of dose simply is if you get more doae

you are going to have more affect?
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A Preetnely.

Q Déctor, that waesn't true of a substantial group of
psople here, A substantial group of people got a heavier dose -
than the other people; and they did not get a responese, isn't
that right, sir?

A That's right. =

"

»

Q So there was no dqneireaéonsa thera, was there, sir?
People that had minimal exposure got chloracne, whereas other
people that had heavy exposure did not g;t chloracne, 1isn't
that correct, sir?

A According to the catagories here--

Q Bxcuse me, isn't that correct, sir?

A According to thase catagories, yes.

Q@ And what that means, Doetor, ie ehqttyome people raact
one way and othar peopls react in a different way to the same
toxic substance, isn't that correct, sir?

A A diftéront vay, not so, s8ir. They do not react
necesssrily in a different~-with different effects, they are umore
or less sensigive.

Q Wall, that's exactly what I have baean asking about;
Docetor. The gensitivity varies from person to person, same dosa,
exactly the same dose, some people will get chloracne and other
peopla will not, correct, sir?

A If that dose is intermediate, yes, If it is a very high

134
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dose, eaverybody would perhapi geé it

Q Doector, we have got a heavy dosa right here and 55 perxcent
of the people got it and 45 percent did not. By definition, haavy.
doss, sir.

A V;II—-.

0 And this 1is all the infornation we hlv;. 105': it, sfirx?

A Yas,

Q Yas. Now, Doctor, you also mentioned about this
biﬁtonita. You told us that bentonite was diatamateous earth
yesterday, and today you tell us it 1is not, correct, sir?

A I corrected nysalf, yes.

Q Would you answer my question yes?

A Yes. . .

Q ._noc:or. you wero gorggctgd_by -;nabody elsa, weren't’
you, Git?l

A Ro, sir, I wasa't.

Q Who told you that it was not diatamateous sarth?

135

A .1 realized after I left the courtroom and I went immediately

and found a dietionary and clarified~-

Q Did you have a conversation with-yqur,lawy;ro, with thaese

lavyers about that point, Doctor? -

A Ro, sir, I dida't,

Q They dida't suggest to you--~

A No, sir, as soon as I said 1t, I becan; concernad that I
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had misaspoken.

Q Bow, Doetor, this misspesking of youre, that's now
1llunminous silicate,‘doea that make any difference 1in your
opinion as to what took place last night? Your opinion happens
to be the same, doesn't 1it, sir?

A ¥Well, =y ovaerall opinion is yes, we were spesaking about

|| what would be the effect of water on bentonite, and that caused

me to get concarpad about ny definition.

Q Doctor, doea the 1lluminous silicate present an
impermeable vapor barriar?

A I don't know wvhathar or not it is absolutely impermeable,
but 1t 13 going to be rather ,tight. |

Q Déctor. h;ve you had an experience with illuminous
silicate?

A Ho. -

Q Bave you done any reading adbout illuminous silicata?

A AII'I know is it takes up water and swellsa,

Q All you know is you have read it 4in a dictionary.

A I have naver usad it, correct.

Q The answer to my question 1s that's the total exparience
you have had with 1t?

A I have read other thiangs, but thay say essentially the

sama thing.

Q Is your answer to ny question is that's yes, that's your

136 -
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total knowledge of it 1s what you have read in the dictionary?

A Yas, I think so.

Q So wa could read a dictionary and draw our own conclusions,

coulda't we, sir?

A Yesn,

v

Q And you have no knowledge whether it would or Qould not
keep a gas vapor fronm rie;ng..would you?

A Not direct knowledga, no.

Q Doctor, you haven'’t got aay 1;d1tact knowledge, you
haven't worked with it in the laboratory or any other place,
have you, sir?

A No. -

Q And you haven'’t read .anything other than the dictionary,
correct, air?

A Vell, I have in past times, that's one of the reasons
I became concerned abo;t ny definition, because I remembered
things that I had read at otﬁet tines.

q Doctox, other things that you had read in past times,
you had forgotten it and you had to look 1t up and learm it all
anew?

A Certainly remind nyself, yes, air.

Q All right. Now, Doctor, vou indicated esrlier that
Dr. Moses in this 908 study, ¥ think the words you used was that

there vas some slippage of exposure, correct, sir?
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A I racall that, ves.

Q Doctor, in point of fact, the Moses/Sealikoff study
highlights and emphasizes, in effect, underlines that the people
without chloracne ars not unexposed controls, don't thesy, sir?

| A Yesn, tﬁey make a gtatenent--

q Excuse me, my question is, is they emphasized it, thay
underlined {t, didn't they, sir? They italicized 1t,

A I remember that some place. Could you point it out
to ne,

0 Well, 4t 1is on Page 170,

A Yeo, aes a matter of fact, I read that earlier in the
day.

Q And, Doctor, thare isn't a single other place in this
articla vﬁeta they emphasize or italicize like they d1d4 in that
information, ien't that correct?

A Yea, that's corract,

w

Q@ Now, that can't hardly be called “"glippage”, can it, sir,

when the only thing in the entire article that's emphasized 1s

the fact that the peopla without chloracne are not unexposed
controls, isn;t that corract, sir?

A That's correct.

Q What they'tevtelling_us, and wvhat they mean to communicate
to us is the salient fact;thatAthere were workers that have a

work exposure history at Nitro, they cannot be an unexposed control
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almply baecause they do not have chlofacne. isn't that corrasct,
Doctor?

A Yas.

-

Q Now, Doetor, insofar ap the mortality rate, I'm sorry,
bafore I get to that, you talked about controls. You naad to have
a--compare it with a group of paople who live in thé same town OT
in the sama area that don't work fn a chemical plant, d;'you
recall that, eir?

A Yes.

Q Point of fact, Doctox, don't we have controls already
for everybody that'a afflicted with any disease in every
community in tﬂis country?

A ot really. -

q Doctorxr, don't ws have what's called laboratory controls
for each spacific test? |

A Yes.

Q Kow, Doctor, isn't that a control group for sach specific
test, the laboratory controls?

A Not--no, eir.

Q ¥ow, Doctor, arxe you familiar with how.the laboratories
get.:heirivaluea?

A Yes, I am.

Q You know they do g0 out and cake paopie from the community,

‘don't you, eir, and run tests on these paople?
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A No, they don't do that generally, sir.

Q Row, Doctor, you don't know that they do that?

A They develop a statiastical pattern of all of the analyses
that they do., They don't go out and recruit people to come in
and have bloed work done, for example. Thers ma; be laboratorias
that do that, but éhe genaral practice 1s for a laboratory to
naintain a statiscical backg;ound for all of the assaya that it
does.

Q Well, Doctor, they 4o that, bdut tﬁey also rTun controls
as wall, do they not, asir?

A They generally rely or historical controls. They rely
on, 1f you will, textbook information and so on.

Q Doctor, you don't know that, for inetance, Mayo's has
controls for itse porphyrins, you don't know tpat, sir?

A I wouldn't be surprised that Mayo may.

Q And you don't know.that all the laborat;rica that work
in immune studies also have controls?

A The laboratories that I am familiar with do not run,
the clinieal labOtatoriea..the rasearch laboratory would run
controla.

Q Well, boctor, even agide from that, how they get theiyr

|data, they do have a coantrol group to compare the othex dﬁta

with, don't they, sir?

A Yes, thay have their historical controls.

140
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Q The ones with historical controls may consist of
thousands of people, won't 1&, sir?

A Yes. -

Q And that is indeed a control group, isn't 1t, sir?

A  For 4 given test, yes.

Q Yes. Now, Doctor, insofar as the mortality rate,
you mentiéned insofar as the workers at Nitro were concerned
in this valley that you have, that there is somathing intrinsiec
in that regtion and nobody knows what it 1s, we have no way of
knowing what it might be that's causing this high cardiovascular
disease rate, correct, sir?

A It 15 slightly higher than the mational a;erage, ves.

Q Is the answer to my question yes, we have no way of
knogingt

A Yes, sir. .

Q N&w, Doctor, do you know that that valley is called
“Chemicsl Alley” or "Chemical Valley" by some people, don't
you, sir?

A Yes, sir. .

'Q There 1is # Jot of chemical plants there, Monsanto has a
very large plant there, doean't'ic. air?

A Yes.

Q And other companies as well?

A Yan.
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Q ‘And, Doetor, it could ba that the emissions from thase
rlants, the toxic substances being emitted from these plants
could contribute to csuse this highar mortality raee fronm
cardiovascular disease, couldn't it, air?

A Yes, 1t could. .

Q And, Doctor, it could be the dioxins emittaed from the
Nitro plant eould play a role in this higherrmortality rate,
correct, sir?

A I would doubt 1%, You say 4t could be 1f:va use'that
languags.

Q That'e the language used.

A Since we cannot say that 1t doas not, yes.

Q And, Doctor, it is known that chemicals can cause

cardiovaseular heart diseape, that's a known fact, isn't it, eir?

A Well, certainly chemicals cam, I thinmk.

Q And, Doctor, can it not be that the higher mortality
rate in this valley, including the Ritro workers, is because
the chemical that these people are living in this valley have

been exposed to?

A Well, you say “can 1t not be"”, I think that, yes, I can't

answver 4t 4n the negative,
¢] Doctor, is there anything about the lifestyle of people
in this valley that would be different to your knowledge from

the lifestyle of anybody else that could cause this increased
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mortality rate from cardiovgscular discase?

A

Q

A

Q

I am really not familiar enough to say.
Doctor, you hava been there.

I have been there, byt I can't--

You've walkgd the streets, have you not.’air?
Yes, " =
You testified in Court thera.

Yes,

You have eaten there, you've alept there, you'va stayed

there for weeks at a time.

A

Q

A

Q

I have been there for 2 few days, yes,
Is 1t for weeks at & _time?
No, I don't--poasibly one week.

Dr. Dost, you are familiar with their 1lifestyle &s nuch

you can be with that limited sojourn, isn't that right, sir?

A

From that very limited sojourn, I can't tell a thing

about them that's different.

A

Q

That's correct, R
They have a different accenﬁ.
S1r? .

They have a different accent than we have at home.

What you can tell, Dr. Dost, is that they live—their

lifenstyle is much the same or 1f not exactly the same as the

rest of ua, correct, sir?
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A To the extent of my knowledge, that could de correct.

Q They have HcDonaldLQl they have Kentucky Pried Chicken,
they have Beonanzas, they have all of the same kind of eating
establishments that we have heres in SR. Clair County, don't they,
sir? T

- A Yes, I presume,

Q And you saw nothing about their lifestyle that you could

put your finger on or even come closa to saying was thes cause of

this 1ncrea$ed;m0ttality rate, isn't that correct, sir?

A That's correct.

Q The only thing that you do know that ie different in
that valley from the rest of the country is the preosence of
these chemical plents, 1nh't that correct, sir?

A Wall, :hgre are other parts of the eqnntry'fhat have
similar, but thsat 1; all I know ;bont, ves,

Q There are other parts of the country that have chemical
plants as well, ien't that right, sir?

A Yes.

Q The people that live in Rush City, Illinois have &
chenical plant right next door to them. The peopla that 1live 1in

East St. Louis have a chemical plant right next door to them on

the sides of them, they have them in Washington Park, they have

them in Sauget.

A I know that there are many plaants around.
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Q ° And, Doctor, there are higher caraiovascula: discase
rates in any place that's not a large number of chemical plantws,
isn't that correct, sirt?

A That I don't know, 51:.

Q Yﬁu don't know that?

A Yo, sir. . .

Q Have you looked for 1it, Dector?

A No, sir, 1 have not. _

Q And, Doctor, insofar as the people inside the plant and
the people outside th; plant, 1f you don’t know right now from
this study whether the people at Ritro hav, a higher or lower or
the same cardio;ascular death rate as the people outside the plant
in that valley, do you, sir?

A Oun the basis of the information I have, I don't know
wvhat the relative rateg are.

Q So 4t could be as far as what you know 1is that thg heart
disease rate on the people within the plant is highar.than the
heart disease rate or death rate of the people osutside the
plant, correct, Dr. Dost?

A On thé basis of the information 4{n this paper, I don't
k;ov. It 13-1ntereating that they state that the incidence of
haart dise;;e in these people 1s slightly but not aigntficaugly.

not statistically, significantly different from the rate in the

country at large, and they also point out that tha State of



FOHM IL-124 .HEPOHTEHS PAPEH B MRG, CO, U00-020-0313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

146

West Virginia has found that there 18 in fact a statistfcally
diffaerent rate.
Q Whare does it say that, Doctor? Where does it say that?
You are just putting that in there, aren't you, Dr. Dost? It
doesn't pay that at all,
A I don't know whether it says "ata;;stically different” or not,
Q Ho, you said that 1t _says 1it, but it doesn't say that,
Look on Page 178, Dr. Dost.
A "Mortality from cardiovascular disease is knowvn to ba
higher than national rates in the Kanawha Valley where the plant
is located.”
qQ Andlit doasn't say statistically significagt, doQQ it, sir?
A No, you're right. That's corract.
Q And, Doctor, whether thay're higher or lower, 1t could
be that tha people in the plant and the people in the valle;'Atc
having their heart trouble from tha ehaﬁicals to vhich they are
respectively exposed, isn't that correct, air?
A You say it could be,,ﬁnoving nothing else~-
Q Doctor--
A That could be. ,
Q Youn cited Sevaso as an axample of & dose rasponsa, did
you not, sir?
A I don't remember.

Q You don't romember Mr., Heineman asked you about Saveso, ltaly?
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A He asked me, I believe, 1f there was chloracne at
Seveso, and I said that yes, there was.

qQ And you said yas, there was. Now, that statanaﬁt, it
we dida't know, have any other information, would make us
believe that the people at Seveao all had chloracne, wouldn't
it, sir?

A Not nocessgrily, no, sir.

Q Doctor, in point of fact you know that very few adults
got chloracne and only sixteen percent of the kidas got chloracne,
you knew that?

A That's correact. -

Q Aﬁd when you said that-~when Mr, Heineman asked you
that question, you knew that there was a very lov rate of incidence
of chloracne at Seveso, didn't ygn.-QirT

h-A Yeés, ' ‘ .

Q Aﬁd all those people were exposed to this, woren’tfihey,
sir? Just a very amall percentege got chloracne.

A Yes. »>

q And that indicates again, sir, just as shown in the Moses/
Selikoff ;cudy that some people can be exposad to a aubitqﬁde
and react one way and other people e¢exposed to the same. substance
and the same doses don't react that way, isn't that correet, sir?

A At a given exposure.,ﬁaa.

Q Now, Doctor, talking about Dr, Schroy's work that you and
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Q

A

Q

A

Q

A

Q

A

Q

A

Q

on Exhibit 14137

_ Of TCDD.

148

‘Mr. Heineman went back into, you still got Plaintiff's Exhibit

'1413 there?

Yes, I have 1it,

~

And there vas some discussion about DDPT?

Yes.

~

Would you look at the very first, the page numbered 1

Yesn.

-

Schroy mays, does he not, that the vapor pressure of

DDT and TCPD are not identical but they are similar?

Yes,

Does he also aay that the anviroanmantal mobility of

TCDD should be simllar to DDT?

’ Yen.

And vhat did he say earlier was the cause of the environmental

mobility of DDT, Dr. Doat?

He spoke about the vqlatility{
Yen.
That's exactly what he said, didn't he, sir?

Yes.

&

And he saye the same thing here, doesa't he, sir?

1 am not really sure that he is saying the same thing here.

Now, Doctor, he teatified in this case that he bhellaves
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the world was contaminated with DDT bacause it was volatile,
you recall that, sir?

A Yes.

Q He went into that?

& Yéu.

Q And he 15 testifying here, not testifying here, hisg
study here he saye the eanvironmental moiility of TCDD should bde
similar te DDT, doesn't he, sir?

A Yes, he 15 saying that.

Q Environmental mobility means how it moves in the environment,
dossn't 1it, sir?

A Yen.

- -

Q Aﬁd isn't he saying that if DT con:aninatad the‘ébild
because of 1ts volatility, because of its particular k:ndjof
mobildity that TCDD has the similar or the same, similar kind of
mobilicy? |

A 1 really doa't think he 1s making that broad a ébnpariuon,
sir,

Q Doctor, he says exactly that. He says, "Thus, the
environmental mobility of TCDD -should be similar to DDT,vand
of quote, doesn't he, sir?

A Yes.

Q .I didn't add a word there?

A Eo, sir.
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Q He is saying that the¢y should be similar, iasn't he, air?

A Yes.

~

Q And he esays that several iunvestigators showed that DDT
is mobile 4in the environment because of what, sir?

A Vaporization,

-

Q - And vﬂat 18 1t that he is saying that is gimilar to
A He is saying that the environment;l mobility of TCDD
ohould be similar to DDT.

Q And he demonstratas in this study, doae he not, sir,
that it 1s?

A In this atudy, he is speaking of the transport of TCDD
in »oile and is comparing it to DDT.

Q He is talking abgut the transport up into the envi{ronment
through vaporization, isn't heée, air?

A Well..he is talking qbout-ﬁow it behaves 1in soil. :

Q Nﬁw, Doctor, this three pages here, ge says, councludes,
"Thus TCDD should be mobile, via vaporization, in the enviroament,"
doesn't he, sir, on the next page?

A Yes, he sayg that,

R Now, Doctor, that vaporization in tha gnvironment is in
our environment, isn't it, sire?

A Preeu;ably.

Q And he is saying that TCDD should be mobile by'ﬁﬁéﬁfnez
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that it ig vaporized in our ;nvironmene, doesn't he, sir?
A He 18 drawing a comparison, he is making a prediction.
Q Wall, and his study he comes out and says his model
proves his pradiction, doesn't he, sir?
A Well, in his study his model describes the novenen:.o!
TCDD in soil imn a scil matrix,
Q Now, Doctor, doesn't he conclude that this model fite
the volatility of DDT and TCDD?
A Yes, in the soil, .
'Q Yes. Does he say 1n*dny,place here that TCDD will act
differently in the soll or in the atmosphere than DDT?
A Well, he is not discgsiing the atmosphere, really,
except as he, in fact, he isn't discussing the atmosphere, I
don't believe he is talking really about soil.

Q@ Doctor, the whole purpose of this study, according ito

his background notes, is to show what's going to happen‘tdjﬁbr

because it is a vpaor, that he spends three pages discussing.

The only background he gives is discussing the vaporization

through volatility, isn't that right, air?

A Yes.

~ 4

Q And he concludes that his mcdel supports his theories in

the baekground, doesn't he, s8ir?

A Yes, in the a@oil, that's what he is looking &at.

Q Doctor, does he anywhere sgy that it will act differently

(n
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A No, sir. .

Q Daean;t he say that TCDD should be mobile via vaporization
in the environment?’ A

A He says 1t a;ould ba,

Q And hagn't he said that TCDD, that Nash -and Bezle have
demonstrated thaﬁ TCDD 1g volatile in laborator; micfocoan and
fiald experiménts?

A Yes. .

Q And they meagsured the TCDD in the air, Nash and Bealae?

A Yes. -

Q In the form of vapor, corrsct, sir?

A Well, they used the term vapor, yes.

Q Now, Doctor, are you--you made--your Honor, I've got
past ten ;til five.,

THE COURT: Gantlemen, could I see you at the beneh”
for a minute, please?
(An off~the-record discussion was held
at the ‘bench.,)
THE COURT: Okay.
BY MR. CARR:
Q You';e nade a number of statements about the volatilicy

in the ballast or that Eglin is like Sturgeon ballast. Doector,

the material at Eglin was buried, wasan't it, siz?



FORM IL-124 REPORTERS PAPER & MFG, CO. B00-628:6313

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

A Very sandy.

-

Q D1d you understand my question, Dr. Dost? The material
at Eglin was buried?

A Excuse me, sir, I did not hear your question correctly.
It wag buried, 1t vas Placed on a dugout and coverad,

Q And the material at Sturgeon and at Times Beach was not
ﬁnried, was ii, air?
A 1 do not know about Times peach. other than what I have

raad.

Q Doctor, in Times Beach, the material was sprayed on tha
surface, So you don't know anything about Sturgeon other than
Wwhat you would have told, .eitherx?

A That's correct. - .

Q Hbv. Doctor, you were giqen a long hypothetical question
ebout the fact that dirt was removed in this ¢laanup, ware,fou
told that in the pasaing track..ait. they found 92,000 parts per
milliion of OCP right in the middle of the pasaing track .tfer
they removaed all this dirt, after they did all this removal that
Mr. Heineman told you about?

A ihia was after the thawv, yes, there was one poekct;4

Q Oh, one pocket? 1Is that what you were told? Did somebody
tell you~-

A I saw the data.

Q Doctox, are you answering questions that Ht.‘Bhinﬁagn gave

153
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-

|l you on what he gave you or on independent research here?

A .Vell. I have geen~-~

Q Could you answer my question, Poctor?

A Well, 'all of my data .rslative to Sturgeon is provided
through tha attorneys.

Q I'm~-dirscting your attention to the hypothetical
question that Mr. Heineman gave you relative to the cleanup.

A Yes. .

Q Dr. Dost, you understand that 1f you're answering questions’

‘that he's giving you that way or omn other facts that are not in

that hypothetical question, I‘hgve no way to crose exanine you
on it except what's in that hypothetical. Now, did he not tell
you in that hypothetical, did he, sir, that tha passing trachk
still had 92,006 parts paer million of OCP in 1t?

A I don't remember. I don't baiievi that was in the
hypothetical.

'Q And he dida't describe the passing track area as a pocket,

d1d he, sir?

A No, sir. .

Q.» And then your understanding 1s that this coﬁtamination
wae just iu a pocket soma place and 18 that the resson you
3avé thie answer that you did?

A It was 8 single spot where that concentration was observed.

Q And is the ansver that you have given to the questions
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that you-~the answer that you have given to Mr. Heineman basad
apon your belief that it waawa aingl;.-poti

A Well, that was what the analytical data showaed.

Q Then ie the answer tq my quaestion yes, that it is based
upon your belisf that it was a single spot? |

A Tes. -

MR, CARR: Your Honox, I would move totstrike his answver--~

THE COURT: Gentlemen, could you approach the bench,
rlaasa?

(The following conference was held at the bench.)

MR, CARR: He now says that he.teaponded to Mr. Haigenan's
hypothetical based upon his bellef that it was in a spot, and
I suhmi:‘ghét I have abéolutely no way of cross examining the
witnegs 1f he 1ia going to angwer questions based not on the
bypothatical given but onm.exhibits that he's looked at and studies
that haven't othaerwise been identified, |

THE COURT: Which specific answer or answers are you
talking about?

MR, CARR: That there wouldn't be any material there to
volatilize. Let's aee, exactly what all did he ask him about?
Maybe rather than striking, I just better ask him quastions
becaugse the jury won't--t$ey will remember what he said, but they

won't remember because of the lateness of the hour what it was

that was stricken.
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THE COURT: Fine. "
(The following procegdings were held in open cpﬂtt;)
MR, CARR: 1 withdraw that Motion, your EHonor.
THE COURT: Motion isa withdrawn.
BY MR. CARR:!
Q Doctor, the data that you got; what was it in the form of?
A Well, I seen a variety of analytical data, sampling data,
that was taken ot differeat times in that area. |
Q@ And it iz your deliaf that bapad upon that data that
there was just a one sampia tested that found a pocket of OCP
after the cleanup took place?
A Wo, sir, not quite. _There was OCP found at various leveln;
There was onl}, as I recall, that one place whéra thers was a
high concaentration.
1 q Doctor, didan't }o;-t%;d,mdid you gat the 5511 sample book
whcre-there 18 concentrations of 29,000, 30,000, 15,000 parts
per million of OCP in the phenols? You dida't see those?
A That was after the first cleénup and after the thaw
begap, as I‘recall.‘ And ;hat was, I believe, the reason why
the second ¢leanup was undertaken.
Q That's right, Doctor, The entire passing track and other
areas besides had never been cleaned and they found thoase

levels of OCP and phenols there, didn't they, sir?

A Down in the soil, yves.
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Q All right. Now, Dector, when you anawered the hypothetical

‘that Mr, Heineman gave you, did you assume that the second cleanup

|| had already taken place?

A I assumed that most qgf~--~I think I used the tarm that most
of the material had ba,n'ranoVQd.

Q Hi question 1s, did you assume that the aecond claznup
had taken place?

A I don't beliave I had.

Q And you assumed all these contaminations that were there
then that you saw on thig data, assumed that all that trec¢t was
thusly contaminated, didn't you, air?

A I'm trying to remember the hypothetical.

@ And that's the problem, you are answering the hypothetical
but you bave in mind other dqt# that you sav, and we don't kunow
wvhat it is you-uté basing your answer on. Now, when you answared
the hypothatical question, did you have in mind that the
contaninatgd soil was all removed or not?

A I.haﬁ in mind that most of the contaminated soll was
?emoved and there was still some material remaining.

Q And how much was that gome material that was remaining?

A I suspect five percent.

Q Five percent of the qat;giql remained?

A Mr. Cflmer of thﬁ EPA, as I recall, said that 99 percent

vas removad. I had essumed 95.
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Q You sre talking about Mr. Cilmer's statecent ia March
of '79, correct, sir? 1

A Yeas, -

Q pr.‘Doat. that's what the EPA did say ia Xarch of '79,
that'a what the government officilals said exactly like you say,
but now after that, Dr. Dost, and the answer to the question that
you gave to Mr, Heinaeman was basaed upon your belief that 99 parcent
had been removed, I take 1t?

A 8ir, I had~- -
Q Ninety-£five percent had heen removed?
A I had two hypothsticals.,
Q Excuse ne. Could you answer th;t questioan, Dr. Dost?
A Yes, .

-Q And, Doctor, the TCDD that was in the =moil in April,

in April of "79 that was not removed could volatilize, couldan't
1t, »ir?

A In the sense of moving in the soil slowly, yes.

Q Doctor, it could volatilize from the top layer of that
s0il that haﬁ trapped 1it, couldn't 1it, sir?

A If there was any right at the top, that would be possible.

Q And, Doctor, you're still asguming that what Harry Gilmer
sald was correct, that 99 percent or 95 parcent had been

removed, right, sir?

A In respect to the question you're asking, that wouldn't
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really natter.

Q Degtor, woulﬁ you listen to my question and answer it,
rleass, 8ir? Are you still aseuming that as Mr. Gilmer stated
in March of '79 that 99 percent, or as you have assumed, 93
percent wag removed?

A No, sir, because I bhad also been asked & hypothetical that
assunmed thers had baeen no eleénup. ani ny conclusion--~

Q I'm talking about the one where you ware giving the cleanup
but there was 95 percent removed?

A I don't racall whether I was using a figure. I hadlnad.
the assumption that maost of the material vas gonse and I don't
think that I really asseigned that perceatage. ‘I Just d;n't‘
remember 1t,

q How, Doctor, are you awarae of the time that after this
99 percent pronouncad by the EPA clean bill of health gook'ﬁlaca
that the fish 4in the Kemner pond diédvand the fiph in Saling
Creak died for miles and miles around Sturgeon?

A Yes. -

Q And you are awara of .the faet that they removed tons
and tons of dirt after thet, sir?

A Yas. -
Q You are aware of the _fact that they found the passing

track contaminated for 300 feet or better in the araea where 1t

spilled 4n the ditches alougéida and the area batween the passing
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track and the main track coneaniqated?
A ¥With OCP, yes.
Q And, Doctor, all of that took place after Harry CGilmer
pronounced a2 clean b1ill of health, are you aware of that, sir?
A Yes,

~

<~ Q Doctor, how can you gonclude that 99 parcent of it was

-

ténovedr The figures that Harry Gilmer went on had nothing to

do with the removal of the dirt subsequently, his infoxrmation

came only in ;hc firet dirt removing. He didn't say that aftaer
that 4n 1980 when the cleanuy finighed. He asald that before
the sescond cloasnup sver started, aren't you aware of that?

A Yes. “

Q And, Doctor, the ballaa:,ﬁhat wvas poured on top of the
con:aminaﬁed dirt {n the pasaing track, that would not preveat
the vapor from rising, ;ould it, sir?

A According to Dr. Schroy, 1t would move about the same
as it does in sand. - .. .

Q wh;re did Dr. Schroy _say .that?

A He mada the statement it would move, it would behfve
similarly to the way it behaved Qc Eglin.

Q " You beliave that he said that, Dr, Dost?

A I beliave that it waa in his teétimqny.

Q And do you beliave that it is true, sir?

A I think that it would move similarly. I think that
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possibly thera might be some difference in rate, but the sama

physics would apply.

Q

Now, Doctor, you know the ballast is not sand, you know

that, don't you, sir?

A

Q

It 185 coarse, yes, sir.

And, Doctor, you alsq, oh, you don't know, you beliave

that all of the TCDD would go right down with solvent?

A

polvent.

Q

When 1t first spilled, it would go down with the

You are not aware of what the University of Migsouri

-

discovered in that aspect?

A
Q
“A
Q

A

Oh, yes, I certalnly am,

Wﬁa; did the Univeraity of Migeouri say?

They put TCDD in a sqlvent, small amounts.

Excuse me, My question is what did ﬁhey conclude?

They concluded that the gsoil would remove TCDD from a

solvent, but they used very small amounts of solvent, and I

would expect the TCDD to come out very readily in the kind of

experiment they conducted.

Q

Now, Doctor, they wexemn’t--do you agree with Dr. Schroy

where he said that the Univereity of Miassouri study said that

the first inch and a half of the soil would take up &ll the TCDD

contaninant?

A

Wéll,‘in the experiment they did, that's true, It is a
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different situation.
Q Well, then, you disagree with Dr. Schroy's statement that
it i35 not a different situation, 1is that right, sir?
A I don't know whether Dr, Schroy said it would behgve~~
Q Mr. 8Schroy. |

~

A Mr., Schroy said it wquld behave exactly the szme way in
the track as it did 4n thag solil column. :

Q Doctor, he testified that the University of Missouri
study showed it would go down about three centimeters, a little
over an inch, and that all the TCDD would remain in the top thraa
centimeters and the solvent would keap om going.

A Yes, in that experiment that they did, that's true.

Q And, Doctor, what experiment have you done to suggest
that in tﬁe OCP situation it would go with the solvent?

A I haven't done ex?ettments on TCDD in the soil, but
the amount of solvent.

Q Dr. Dost, what I am asking you, bave you done any work
to say that the Univeresity of Missouri work doesn't apply to
Sturgeon?

A Well, I think that simple physipa would say :hgt ie
doesn’t, |

Q Doctor, would you answer my question, please, sir?

A No, I have not.

-
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qQ Doctor, you know Dr. Schroy has done the work--or Mr. Schroy
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and Dr. Preeman have done the work, ;nd you know the University
of Missouri has done the work and University of Missocuri iay
end Mr, Schroy 1ntarpratelwhat they say as saying that when the
TCPD is in a solvent, the top inch and a half is going to cateh
the TCDD, and you differ with that based upon no work of your
own, 1s that right, Dr. Dost?

A I differ vi:; it.with,regpcct to Sturgeon, yes, air,

qQ Based upon no work of your own?

A That's correct. . .

Q Doctor, if the Univexsity of Missouri is correct and 1if
Mrx. Schrof i correct, all the TCPD is there in that top layer
of soill, aren't they, sir--ian't it, sir?

A I don't think that's what Mr. Schroy said, vahe sald
that it would behave in exactly :ha_sgme way that Missouri study,
then I would presune that that would be true.

Q Now, Doctor, don't yqu-tqcnll that Mr. Heineman read
you thé question, read from the very pages, "QUESTION: So far
as Sturgeon 1s concermned, based upon your studies, 1f wve had'
cold wénther in Januhry and February,started warming up in March,
April, May, that's wﬂan the TCDD would start volatiiizing-?thac'a
in this top layer of soil,” do you recall that, sir? |

A ‘Yes.

Q And the answer was, "The rate would increase probably

about June would be when 1t would really start causing problens
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when 1t really starts to get hot.” Do you recall that, sir?

A Yes.

—~

Q And you do recall that he agreed that the TCDD would be
in the top layer of soil, don't you, sir?

A 1I'm sorry, but I don't believe that he said that the
TCDD at Sturgeon would gtay in the top, in the top layer., He
wae describing the physics of the situation in Missouri whare
there was a small amount of solvent.

Q Doctor, where did yoy ever say that the Missouri study
was not valid for Sturgeon?

A I don't recall that he said it was not valid. It
1llustrated the effect of soil on TCDD in the ideal situation.
Q And, Doctor, then he was asked how it would act at

Sturgeon. Do you recall that, sir?

A I don't recall what he said, .

Q Doetor, he was asked tha question about the TCDD would
start volatilizing in the top layer of soil.

A Yes, I recall that. .

MR. HEINEMAN: What page, counsel?
MR. CARR: The one that you read, counsel, oﬁ Paéé 108.

A I am curious what Dr, Scliroy said, or Mr. Schroy, said
about the behavior of TCDD‘as it @oves 4into the soil in a largs
anount of OCP ms the situation was at Sturgeon.

-

Q Doctor, he agreed that the OCP was a solvent, I think
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that's what he said. D&as éhat ansver your question?

IA That descrxibas the solvent, I Qm not sure what he
naid with respect to material moving through the soil.

Q Doctor, it will go through the soill faster if it isa
a8 batter ;olvege. woan't 4¢t, sir?

A It may, but 1t QQanQS on the amount of the solvent
and the flow rates.

Q Well, Dr. Dost, on that point, you havae abascolutely
nothing to counter what the.Universiﬁy.of Missouri says about
the OCP and the flow rate or anything else, isn't that right, air?

A ¥ell, their experiment was with different solvent;-and
I balieve that their experiment 18 correct. |

Q You believe it 1ia correct?

A Yaa. - -
Q Aad the top inch and .a half would contain the TCDD?
A I question that very atrongly,

But, Doctor, you just got through saying it was correct.

o

A I.dog;t think that the Missouri experiment applises to
a maseive amount of OCP and a very minute amount of TCDD moving
through a aoii ¢olumn.

Q Doctor, de you have qnythi#g_at all to base that judgment

A Only some basic physicae, only ay experience with
chromatography columns.

Q Chromatography columns?

on?
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A It is the sama principle.
Q Doctor, this Defendant's Exhibit 1148, Ao you egtill have
that, sir? ﬂ
A Yea, I have. -
0 You referred to fablq 3,~d1d!you not, air?
A Yes. -
Q Doectoxr, they diucusa:concantrationa of TCDD in the air
{n a shaded outside plot, don't they, sir?
A Yes. -
Q Does that indicate that it 1s in the air there, sir,
volatile and not degraded by the sunlight?
A Well, that which they found, yes, I;don't know. It 1is
in the air, certainly.
Q And not degraded by the sunlight?
A Thé anount that they measured was not‘ﬁegtaded.
Q Doctor, in this aaﬁejwork of Schroy's he quotes from
Miecure in which Mieure cﬁncludes on Page B8, 1f you would look, sir,
A Yes. . |
Qv "fhat méaaured,loqaea’ofh1,3.6,8 TCDD from s0il may have
been due to vaporization, the reduction in 1,3,6,8.Tcnﬂ conééntrations
in the f£ield soil plots was pot due to degradation or movement of
the molecule into the soil columan.” Do you see that, sir?
A Yes, sir.

3

Q And he cites with approval this statement of Mieure's,
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doesn't §e, sir?

A Yes, air. .

Q -And what is the healf life that Mieure reported for
TCDD ian this aoil sample, eir?
| A Well, for this TCDD? .

Q Yes.

A And it would differ, they report half times of 131 and
521 days.

-.Q BNow, Doctor, that is Just slightly more than the 36 hours
postulated sarlier, is it not, sir, and by slightly more, I mean
a hack of a lot more, isn't it, sir?

A Yes.
Q .And, Doctor, there ig not 24 hours of daylight, is there,
sir?

A No, sir. n

qQ And the TCDD that comes up in the shady time or when it
is under the ballast and rises through the ballast in tha gaseous
form or the vapor f;rmt it i3 not subject to dagradation by any
theory that you know of, is 1:; sir?

A No, sir. -

Q And the 24-hour a day volatilization or vaporization
would be subject to inhalsttoﬁ by people living in that ;ommunizy.

would 1t not, sir?

A '1If 1t could get into .the atmosphare, yes.

167
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Q Doctor, is there anything to prevant it from getting
into the ;tmosphere other than loose, porous ballast ;nd wouldn't
!gas rise through }ooae. porous ballast?

A Gas will move randomly in that ballast and small amounts
of it will emarge.

Q It will all wltimately emerge, won't it, sir, according
to Schroy's Fhaory?

A  According to Schroy'a theory.

Q And according to Miaure's galculation?

A It will take a very, 'very long time, yes.

Q Déetor, do you think that the 90 percent thst he said
volatilized in the top one centimeter soil duringjtha first summer
lwas a long, long time?

A- That wags TCDD in o1l that was sprayed on tﬁe surface.

Q Yés. -

A And he didn't, he said that it vaporized, but the fact
iz that hia model simply shows disappearance, and I think it is
very highly likely that montiof it simply degr;ded in the sunlight.

‘Q Doctor, you have never done any work im this rggard.
have yoﬁ,”a@r7

A No, sir,

Q Mr. Schroy has, has he not, sir?

A Yés.

¢] And he says it volatilized, didu't he, sir?

168
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A He said that, yes.

Q And he saild 90 percent eof it veolttilized from the top
cantimeter, didn't he, sir?

A Yes, he was projecting back.

Q Excuse me, Doctor, didn't he say that's what occurred?

A Yag, he said that.,

-

Q That's not a very, very Blow rate, is 1it, sir?

A He said that, well, he said volatilization.

0 Doctor, that's not a very, vefy slow rate, 18 it, sir?
A No.

Q It ie exceedingly fagt rate, isn't it, air?

A Yes, 1f 1t is corract. :
Q Doctor, do you have any study at all to suggest that

it 18 incorrect?

A No, air, -
Q And when you saié earlier that according to Schroy,

1t wouldn't volatilize, you were incorract, weren't you, sir?
A We have had a problem with a matter of degree. T havae

never denied that TCDD would not volatilize,

Q I wonder 1f you could direct your attention to my

question, Dr. Dost. You testified just 2 few minutes ago that

is incorrect, 1isn't it, sir, according to Schroy it would

volatilize, wouldn't {it, sir?

169

according to Schroy, the TCDD would not volatilize., That statement
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A I'm trying to remember the context of my original answer.
Schroy stgtaa that that matarial volatilized at Timea Beach,
Q And s the answer to my quesation yes, it 1s correct
according to Schroy, it does volatilize? |
A According to Schroy, it does volatilize,
Hﬁ. CARR: That's all the questions I have.
MR. HEINEMAN: No questions, Judge.
THE COURT: Doctor, you may step down. Thank you.
Gentlemen, could I see you at the bench for a moment?
(An off-the-record discusaion was hald
at the bench.) _
THE COURT: Okay, lualés and gentlemen, we are going
to break for Ehe day at this time and as I remind you that you
wonft be coming in tomorrow, we will see you Thursday mofning
at 9:30. Thank you for your attention and cooperation. Courﬁ

is adjourned,

(At this time, Court was adjourned for the day.)
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