FILE NAME: Insulators Workers' Comp Claims (IWC)

DATE: 1955

DOCH: IWCO054

DOCUMENT DESCRIPTION: Claimant - Swartout, John E. [From J-M Archives]



File Name Contract Unit Claim File: John Swartout Dec. 28/55

Scanned ? yes

Source JMA: 1745

Start Year 1955

Stop Year 1955

Contents claim

Notes



WORKERS' COMPENSATION APPEALS BOARD - CALIFORNIA
(INDUSTRIAL ACCIDENT COMMISSION, prior to 1966)

.APPLICANT JOHN SWARTOUT(deceased) by spouse Bergit CaSE $SF 169171

Asbestos Insulator

DATE CLAIM FILED December 28, 1955

INJURY ALLEGED Asbestosis

ALLEGED DATE OF INJURY |"Exposure over long period of time" companies
cited 1940-1955

EMPLOYER/INSURER Western Asbestos Co./Mundet Cork Corp. et. al.

(ﬁ No apparent Canadian insurer

OTHER NOTES "Medical evidence without conflict: asbestosis"

No medical reports in file

Widow reopened case upon applicant's death June 6, 1956

DATE OF RESOLUTION June 10, 1958 (Previous: $2,355 disability)

RESOLUTION Decision after Reconsideration

$7,000 death benefit + costs for burial

$# OF PAG!
- DOCUMENTS COPIED l) Decision After Reconsideration 4

2) Western Asbestos Co. & State Comp Ins Fund 5
Petition for Reconsideration
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CLAIMANT Iohn Swartaot ] Sb
California Workers' Compensation Appeals Board

CARRIERS INVOLVED:

eThe AETNA Casualty & Surety Co.

OAmerican Automobile Ins. Co.

OAmerican Employers Ins. Co.

oAmerican Motorists Ins. Co.

oArgonaut Ins. Co.

oAssociated Indemnity Corp.

oCalifornia Casualty Indemnity Exchange

oCalifornia Compensation & Fire Co.

oCasualty Ins. Co. of California

oEmployers Liability Assurance Corp.Ltd.

OEmployers Mutual Liability Ins. Co. of Wisconsin : _
OFidelity & Casualty Co. of New York ‘
OFireman's Fund Ins. Co. o .
oGeneral Accident, Fire & Life Assurance Corp. Ltd.
oGlobe Indemnity Co.

‘OGuarantee Insurance Co.

OGreat American Ins. Co. ]
oHardware Mutual Casualty Co. (Sentry Ins. Co.)
eIndustrial Indemnity Co.

eIndustrial Indemnity Exchange

olInsurance Co. of North America

eLiberty Mutual Ins. Co. .

oLumberman's Mutual Casualty Co.

oMaryland Casualty Co.

oMichigan Mutual Liability Co.

oMission Insurance Co.

oNational Automobile & Casualty Ins. Co.

oNew Amsterdam Casualty Co.

oOcean Accident & Guarantee Corp.Ltd.

ePacific Employers Ins. Co.

oPacific Indemnity Co. . )
®Reliance Ins. Co. (Standard Accident Ins. Co.)
ORoyal Indemnity

oSecurity Ins. Co. of Hartford (U.S. Casualty Ins. Co.)
eState Compensation Insurance Fund

oTransport Indemnity Co.

eThe Travelers Ins. Co.

oThe United Pacific Ins. Co.

oU.S. Fidelity & Guaranty Co.

oZenith National Ins. Co.

oZurich Ins. Co.
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WORKERS’ COMPENSATION APPEALS BOARD

STATE OF CALIFORNIA

BIRGIT A.SWARTOUT, Case No. SF 169-171
Applicant
vs. CERTIFICATION
MUNDET CORZ CORPORATION, et.al. [ =~ -~ -~ =-===x22222%

Defendant

I hereby certify that the attached documents are true
and correct copies of the original documents filed in the records
of this office in the above-entitled matter.

ATTEST my hand and the Seal of the Workers' Compensatior
Appeals Board of the State of California.

Wgrkers' Compe n Judge
Workers' Compensation Appeals Board

Dated at San Francisco,
California, this 3yd day
of April, 1981

DEPARTMENY OF INBUSTINAL RELAYIONS
or
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BIRGIT A. SVAKTOUT,
bLpplicang
ve ey LESISTOL
APTER RZGNSIDGHATION
KUKDIT CORK CORP., HARRY A. DUTTON, PR
INC., DUTTCN 4384708 CO.. DUT7ON
ASBA3TIS & SUPPLY €0,, welTZAN
ASBSI08 C0,, BAY GITY 83Bus LS CO.,
L13,, CORK INSULATION CO., INC,,
WSTIAN PIBER GLASS GOMPARY, GILERAL
INSULATIGN & HUBBER CORPORATION,
RRESTRSNG CONK CO., JOHNS FANVILLE
SAL 5 CORPORATION, C. C. NOORE & GO.
Je Te THORPE & SON, INCe, b, K. ' f?g},e;;?;i‘t,f’,,';,;;“,“{*5..35145@*:
SARCRNTIR, AuTHA INSURAACE Soipauy, [ NS L gl
STATE COMPENIATION INSURAKCE FUND, )
INDUSTRIAL INDEUNITY EXCHANGE, ) JUN ey
)
)

e e e RN P, S S s

INDUSTRIAL INDEIMNITY COUPANY,  LIBKRTY

HUTUAL INSURANCE CULPANY |, THAVELZKS -jZ}/

INSURALCE GO AT, STANDARD ACCIusN Prr .44{ _____ S

T INSURANCE COMPANY and PACIFIC ENPLOY SRYj (
INSURANCE CCiiPANY,

}
)
Defendants g

Reconstderation having been granted herein and the
mastter havine boeen carefully considered, inciuding tranagrions
of the testimeny, as well as the record as a whole, “his Csrmfse
sion now zonclilas that furtiier broceedinga Are not uvssestind
for the disvcsition of Lhe clajinm and nuxes ins Decisinn - v
Hesonalderating as followss

GOOD CAUSE ACPEARING THCREFOR,

IT I35 OHDLKZD thus Findincs and fvare £1leq Faco g,

1758 be, und the sume isy vacated, annulled and set astde, npe
that the fellowing Findings ang Awardfbe substituted in Mfar
. “hereof and made the Uesision after Heconsideration af nts

Sonatastion.
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1, Jekn &, Jfwarcous, while ampleyed as an asbestos workse
&n frinziseco, State of Salifornia, on danuary
10, 1235, by Vesz:rn Asbestos Company, sustuined an injury arising
'Soia oAt gourze ol nis &x3loraent, Lonslisting
of substantial and material exXposure to asbestosis, At said time,
the exsloyee'!s wages were naxinum,

2. Thers may have been like exposure in other employments
beth within and without the State of California.

3. Applicant has elected to proceed against the Western
isbestes Cotipany and its insurance carrier, cthe State Compensation
Insurance Fuand, pursuant to Labor Code Section 5500,5,

4. Said injury res.lted in temporary total disability
beginaing on January 11, 1955, continuing to and including June 5,
195€, antitling the employse to temporary total disability indeme
nity av the rate of $35 a veek in the total sum of 32,555,

5. The evidence es=ablishes that said employee failed to
give delendanzs nosice o ais need for medical treatment to cure
or reli:ve him from the offects of said injury.

3. The employe2 dizd on June 6, 1956, and the evidence
esteblishes that said deata was Proximately caused by the injury
herein,

7. The agplication for adjustment of claim was filed
kersin within one year from the dase of said injury.

8. The cvidence fails to establish that defendants or any
of trem have been prejudic:d by lack of notice of the claim asserted
herzain.

7. Said erployes loft surviving kim his widow, Serzit A,
Swartont, the asplicznt harain,

10, Apzlicant s enzitled to ths statutory burlal expenas
of 3,35,

.
o

1o The exployes Jncurred expenss in the suq of 335 for
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examination ang report by Dr. Allan E, Mos required. to success~

-

Tully prove his

[}

ase.
12. Applicant?s founzel, Saith & Parrish, have p2rfarnag
servizes of the veasonahla valiiz o 3503
AWARD
AWARD IS MADE in favor of Bergit A. Swartout and against
the State Compensation Insurance Fund of accrued temporary disae

bility indennivy commencing January 11, 1955, to and inclﬁding

June 5, 1958, at the rate of {35 a week in the total sum of

$2,555, pavabie forthwith,

AWARD IS FURTHER HADE in faver of Bergit A. Swartout and
against the State Compensatien Insurance Fund of a death benefit
in the amount of 37,000, payable at the rate of $35 a week begin-
ning June 6, 1955, less Y600 payzble to Smith & Parrish as
attorneyst fee,

AVARD IS FURTHER FADE 4n favoy of Bergiv A. Swarteut anz
2gainst the State Compenseticn Insurance Fund for burial experncs
in the amount of &400.

AVARD IS FURTHER LADE in favor of Bergit A. Swartout anc
against the State Compensation Insurance Fund of the sum of $35
for medical litigation costs, payable to Dr. Allan E, Moe.

IT IS ORDERED that 3l) payrents herein shall beap intere::
as provided by Labor Code Section 5800,

NDUSTRIAL ACCIDENT coMISsIon
OF THE STATE OF CALIFORNIA

Daededy

‘ Conita e
~

. L C— ;\ :'\Co-nnisﬁinn?:‘s \"‘“
JUN §- %9
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BERGIT A. SWARTOST Ve  MUUDET CORK CORP., HARRY A. ByTTON,
IiC., DUTTON ASBESTO3 C0., DUTTCIH
ASBESTOS & SUPPLY €0., WESTERN
ASSESTOS CO., BAY CITY ASBES?0S 0.,
LTD,, CORK INSULATIOY ¢o., Iic.,
WESTERN FIBER GLASS COMPANY, GELERAL
INSULATION & RUBSER CORPORATION,
ARMSTRONG CORK CO., JOHMS MANVILLE
SALES CORPCRATIC, C, C. HOO2E & C0.,
J. 7. THCRPE & SO, IMC., M. R.
CARPENTER, AETNA INSURANGE CO-PALY,
STATE COMPENSATION IMSURANCE FUND,
INDUSTRIAL INDEMNITY EXCHANGE,
INDUSTRIAL INDEMIITY COMPANY, LIBERTY
MUTUAL INSURANCE COMPANY, TRAVELERS
INSURANCE COMPANY, STANDARD ACCIDENT

INSURANCE COMPANY and PACIFIC EMPLOYERS
INSURANCE COMPANY

June 6, 1958 Case No. 169171
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REPORT OF PANEL ONE OY

DECISION AFTER RECONSIDERATION

The record reflects that decedent, while employed as an asbestos
worker on January 10, 1955 by Western Asbestos Company sustained an
injury arising out of and oceurring in the course of his employment,
consisting of substantial and material exposure to asbestosis, The
record further reflects that There may have been like exposures in
other employments both within and without the State of California.

The injury caused total temporary disability from January 11, 1955
through June 5, 1956, Employse's death on June 6, 1956 was proxie

rately caused by the injury harein, entitling applicant to death
benefits,

It appears from the evidence that decedent failed to give notice to
defendants of his need for medical treatment.

Applicant is entitled to the statutory burial expense and to medicoe
lezal expense of 235, payable to Dr. ifoe.

Applicantts attorneys have rendered services herein of the reason-
able value of $600.

It is the opinion of the Panel that the claim is rot barred by the
statute of limitations and' that the evidence fails to establish that

defendants have been prejudiced by lack of notice of the claim
asserted herein.

Decisien after Reconsideration should issue accordingly.

INDUSTRIAL ACCIDENT COMMISSION
OF THE STATE OF CALIFCRNIA

ff@ﬁw&

|

/
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Comaissioneds \\_,
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MAR 1 51958
t of feduanl Relasions

LIVi3ION ©F INDUITRIAL
ACCIINTS
BiFORE THE INDUSTRIAL AccIpznT COTIISSION OF Tyt STATE OF CALIr

CLAIN 1O, 169-171

aligz
n

! CEFJRWEW OF Ixpustaisl =
BTSN & i

<

. Sy
ZIRGIT AL 3UARTOUT, . FINED

WAR 131333

Applicant, cod

N e et e s

vs.

{UNDET CORK CORP.: HARRY A. DUTTON, INC.:
DUDT0N ASBESTOS CO.; DUTTON ASBESTOS &
SUPPLY CO,; WISTERK ASBESTOS CO.; BAY
CITY AS3ZSTOS CO., LTD.; CORK INSULA-
TIO0N €O0., INZ.; ZSTERN FIBER GLASS COM~-
PANY; GINERAL INSULATION & RUEBER COR-
PORATION; ARMSTRONG CORX CO.; JOHNS

i

PETITION FOR
RECONSIDIRATION

VRNVILLE SLIES CORPCRATION; C, C. MOOR=
& CC.; J. T. THORPE & SON, INC.; M. R.

Tyrmnn

CAMPRTER; ARTNA INSURANCE CO-PANY ;
STATZ COMPENSATION IKSURANCE FUND;
L.OUSTRIAL INDEMNITY EZCHAIGE; IiDUS-
TALLL INDINNITY CClPAITY ; LIBCRTY MUTULL
LiSU240CE CONPANY; TRAVELINS IHSURLICE
SCPANY; STANDARD ACCIDINT INSURANCE
COLTY, and PACIFIC EPLOYVZaS INSUR-
LHUCE CCMPANY,

Delendants.

Come now defendants WESTERN AS3ESTOS COIPANY an

nd 3TA0Z
COLPINSATION INSURLNCE FUND and petition the Industrial Acgident
Comnmissiorn for a Reconsideration in the above entitled met

s -
el

upon the following g.ounds:

1. That the Industrial Accident Commission acted witho
&nd in cxcess of its povers,

2. Thet the evidence does not Justify the Findings o
Fact,

2. That the Findings of Pact do not suppo:rt the ay;

and,
The evidence s the zbove sntitled jiattar shows that th

dezecsed eaployes, Jjohn =, Svartout, filed an evnlication with =

Inqustelcl fceident Coniieslen on Desemiss I0%5,; 2955 ea

lcging
diseclilts cus to BIDOSTOSI5 which hs hzd irsurr=d curing an eum

dVLr L olong poolod of tae Working for varlicus canloyers, includ.




Glass Congany, General I“=ulation &

the death op the decsases Yigs due to his employmens as a

eony

J. 7, Thorpe g Son, Ine,, ¥, a. Caprenter.

John =, Swartous gjeq on Hay 30th, 1956 priop to a

o1 his claiy tefore the Industriel Accident Commission

idew, Zergi: 4. Swarsout filed an ebplication with the
Industrial Accident Comniss:

-0 on June 13th, 1958, glleging that

1 asbest

wolner fon the above emdloyers,

Company

Fund,

1559, the &nplicant €lected to Proceed againgt the

&1loyee, John E, Swartout Sustained an injury arlsing out of a

L othe Course of nig emplor

tae applicant, Bergit A, g rtout temporzmy disability indemnist

1335 ana Hergent g, Willlamson on Decenbap 6th, 189358,

At the hearing befo:se Referce Roy o, Purvis oy August 1

Western Asbest,

and its irsurance carrier, the State Compensation Insu:ang

On Hareh 4th, 1935 Refaree ROy 0. Punyis 1ssued Findings

# and Avarg in. the above entitleqd matter ang foung that the deceaseq

nd
vment consisting gr asbestosis ang awarg:

7

commercing January 11th, 1953 to and including June Sth, 193¢ at
i the rete o- $25.00 2 weex in trs tota] Sua of 32,555, 00 and alseo

i & dezth benerfit in the amount of $7,092.09 Peyatle at the

12002 & wee) S:olaning June th, 1555,

in ivestion, which 15
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“Apalicant is the 4=

L30W of zn € ployse wha Cled
0% pneumoconicajs (asbestosis) 2ri clains agsmyan
comnpensation for te:pcrany disability Bnd 2 dazs,
Denafiy,

There were no ads:

tted facts end
defendants raised 4re additionz1
of Limitations, br2laiises o vz
Sotlle zng ;'ui:;i:tio: cl ths [

The

Z0th, 1955 an the mediecsa) evidencs ig withous
conflict that his dezs¢} was due to g

The

2djustment of clain o Decemper 20%t; 14z
evidence ipn the zecorg =

disacled a5 the esuls cf &sbestosis
idth, 1933 and that date Was the fingt
he krnew he nad the‘pulmonary disezse

That date WSt be tales 23 tne dats

The
tha

barred by the Statute o linltations,

may

/ ang

Delfendants agree ¢y

for vhc deash

In
deats benerit
defendants cit
Compensation b

25 foligws:

HD

from the date of gdea A, except thag 1r death
occurs more theop D2 year ziten tae date orf
injury the claim st 2lso be {iled within
' one yezo Poom the 128t furnisn;ag <l con-
PeR3&Lion benalivs, Il such tenalits ave
rot Turnisihed, ang death ozcurs 32 than
one year zl <o the 2Lt tanerfits
ére not pa 3 i ihe effezs of
&polying tha: BL3 15 1o bow
€ widow's cozal’
Jelundants ale. SA%C tnz eeel o2 J=83i2 =, Diaiea
$ ————— el
+
V. Inuwissoiza Areiders Scitlssicn arf tas Stot- Lre Czlifsmis

Tecord diseloses thet. the €2ployee Gieg on

sbestosis,
employee filag the original.a“plicat

~
is that na Dinsy bacane

ST on which

or injy=y.
2oplication uas Tilad well within g year from
date or injury zaa thsrefore the claipy 1is not
Pt 4pplicant
recover both 2cerued temporary tetal disability
fron the death tenafie

£

et the applicant, Eergit 4 Suartaut}
- ity indemn:ty[

=il that the clain

benefit is barred b the Statute of Limitations.

Support of this contention, tns: the clatn fon The

is barred by the Stztuse of LimZtations, tne

¢ the Lz of Enployee Injuries and Worlmen's

: eds

¥ VWarrsn 1, Hannz, Volume 2 pz. 129 whlen re

28th clzins WUST kE fled within one year
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sadU3Trial Sczigent Comzission of the State of 2a2is rniz vhizn

nt right froz the employese's claim

? Shis case shous that no benelits were .

furnished ¢o eitner the deceased employese during his lifetime

o}

‘3
ot

o the widow, Bergit A, Swartout by tae erployer, western

+2i75%03 Cchpany 2nd the State Compensation Insurance Fund or any

ae evidence also shows that no benefits were ever pronise

efendants to either the deceases employee or the widoy
- o E]

d
Bergit A, Swartout.
[

AS the evidence shows that the death of the decsaseqd

exployge ocsurred more than one year after the date of injury and

thzt no benefits were fuinishesd, the clzim Zor the death benefic

clearly barred by the Statuze of Linitations and the Petition

for Reconsideration should be granted by your honoreble Commissicer

2nd the Findings end Award corrected,
Respectrfully submittesd,

¢ = /@/Qc\f/ué,

LN
eZsorney €or Delandsntis

Dated at San Franeisco, Celifornie “CEIVED
this 13th dey of March, 1955, R& '

MER 1 81938

¢ - Derglt I. Swartout

id flelasiors
2000 Merrywood Doive ??ffft%kﬁghséﬁa;
Sacramento 21, Californ:z PRI

(¢
1

mitn & Parrish

f.ttorneys at Lazw

231 Finznclel Conser Eldz,
G2icdend, Celifoirni:
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STATZ OF CALIFORNIA

Ss.
CITY & COUNTY OF SAN FRANCISCO

R. A, YOUNG, belng first duly sworn,

deposes znd says:
That he is an officer,

towit, Assistant General lianager of State

Compensation Insurance Fund; that he has reaq the foregoing

Petition for Reconsideration znd knows the

contents thereof;

that the same is to-ye of his own knowledge except the matters

wailch are therein stated on information or belief, and as to thos

matters be believes it to be true,

o/ 7

Subscribed 2nd sworn to before ne
this 13th de2y of March, 1933,

X rfrstnn 2
Notary Publ in and fo: the

City and C unty of San Francisco,
State of California

My Coremirrinn Fantoce Thas, 07, 1058,
RECEIVED
MAR 1531358

Srparnt of laduarid Melations
B Gt e

FCCOENTS

-,

u
1



