THE REFRACTORIES INSTITUTE

1102 OLIVER PLAZ,
PITTSBURGH, PA. 1x22:

July 18, 1978

To: The Official Representative of Each
Active and Associate Member Company
in the United States:

Subject: PRELIMINARY CLASSIFICATION OF
SUSPECTED CARCINOGENS

The day after the Institute's testimony at the OSHA hearings on suspected
carcinogens, OSHA released its long-awaited preliminary classifications,
While these 1{sts are only tentative and subject to change as the .rulemaking
process continues, they do give us the first authoratative indication of how
chemical substances in use in the refractories industry may be controlled.

I am attaching a 1ist of OSHA's proposed Category I, II and IIl classifications
for chemicals reported by members of the TRI Safety and Health Committee as
being in use in the industry. There are 14 substances classified as Category
1, five as Category II, 22 as Category III, and one (Silica) classified both as
Category II and III---a situation I am trying to clarify.

Needless to say, I was disappointed to see so many Category I classifications
for our industry. Chromium compounds received more attention than 1 expected,
but coal tar and coal tar pitch compounds received less. Remember, however,
that these are only tentative classifications.

CATEGQRY 1 :

Exposure to substances classified as Category I is considered to constitute

“a grave danger® and such chemicals are proposed to be regulated most strin-
gently, first under an emergency standard, then under a permanent standard .
designed to reduce workers® exposure to the “lowest feasible level® or possibly
zero if substitutes are available. Activities required of manufacturers or
processors by the proposed permanent standard include (i) exposure monitoring
and measurement; (i{) regulated {Hmited access) areas; (iii) control through
engineering and work practices; {iv) respiratory protection; (v) protective
clothing and equipment; (vi) housekeeping; (vii) waste disposal; l(;vﬂi) hygiene
facilities; (ix) medical surveillance; (x) employee training; (xi) precaution-
ary signs and labels; and (xii) recordkeeping. The extent of these activities
would be similar to those discussed at the May membership meeting in connection

with.the proposed silica standard, but the cost impact would probabl el I
substance to substance. ’E ‘%} 3 PLAINTIFF'S
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CATEGORY II

Category II substances are potential carcinogens for which the evidence

is “only suggestive® rather than convincing. They would be regulated

less stringently, but the regulation would require most of the activities
mentioned above in one form or another. A major difference is that ex-
posure limits, instead of being at the "lowest feasible level®, are to be
set at the level of existing OSHA standards (29 CFR 1990.1000), or (where
none exists) at “an appropriate level based upon acute or chronic effects
of exposure...other than carcinogenicity”, or, if the present OSHA standard
is inadequate to prevent those effects, it shall be lowered by the Secretary
to an "appropriate" -level. Also, there is no emergency standard provision
for Category Il substances, nor a requirement for regulated areas, nor the
need for special lunchrooms. The difference in the cost of compliance for
a Category 1 classification compared to Category Il for a given substance
could vary from trivial to catastrophic, depending upon the difference, if
any, between an "appropriate level™ to prevent acute or chronic effects from
exposure and the "lowest feasible level®,

CATEGORY II1 : .

Categox;y ITT substances require no special new controls but since they are
recognized toxic substances there may already be recommended or regulated

exposure limits which should still be followed. Category IIl substances can

of course, be upgraded to II, or II to I, if new test results or other con-
vincing scientific information is forthcoming.

STRATEGY

If the OSHA procedure is adopted as proposed and these classifications are
upheld, it is obvious that many extremely expensive and far-reaching changes
in how the industry does business will be required. This is'hot the~time to-
throw in the towel, however. It is the time to get to work on developing a
counterstrategy. If you have any data on these Category I or II classifi-
cations which would indicate they are incorrect (overly stringent), now is
the time to get it together. In fact, if you can get such information in my
"hands by August 1, I can have it included in the post-hearing record. Of
particular interest here is the question of whether Chromium (11I) should be
controlled to the same degree as Chromium (VI), as well as the question of
whether either deserves a Category I classification,

Beyond that, it will take further discussions and planning to decide how TRI

should respond to these initial classifications. One thing seems clear to me,

however, and it is this: we stand a much better chance of softening their

impact if we start work immediately instead of waiting for OSHA to publish final

classifications. The time for response later when 2 notice of proposed rule-

making appears in the Federal Register will be far too short to accomplish any-

thing of significance. ’
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I would appreciate hearing from each member who expects to be affected by
these classifications as quickly as possible during the post-hearing
comment period.

Ve

truly yqurg,

William Widin Nr.
resident

JWW/hm

cc: Environmental Protection Committee
Safety and Health Committee
Technical Advisory Committee
Toxic Substances Subcommittee
H. W. Fulton, Jr.



PRELIMINARY CLASSIFICATION OF
SUSPECTED CARCINOGENS

REPORTED BY SOME REFRACTORIES PRODUCERS .

CATEGORY I

scetic acid, Lead (2+) salt
isbestos

ienzene

Zarbon Tetrachloride

chromic acid, Chromium (3+) salt (3: 2)
Chromic acid, Dipotassium salt
chromic acid, Disodium salt
chromite

hromium

~ -omium (III)} oxide (2:3)
Znromium (VI) oxide (1:3).

tthylenediamine, N,N'-Dimethyl-
N,N' Dinitroso

Serpentine
Tannic acid

CATEGORY 11
Ethyl alcohol
Iron (I11) oxide
Petroleum
Petroleum asphalt
Phenanthrene

Silica, Crystalline (a]so Category III)

-

CATEGORY I11 .

\ Anthracene

Boric acid
Brucite

Cellulose, Carboxymethyl ether,
Sodium salt

Cobalt (II) nitrate (1:2)
Cobalt (2+) oxide

Ethylene oxide
Fluorescein, Disodium salt
Hexamethylenetetramine
Iron (II) sulfate (1:1)
Magnetite

Mercury

9-Octadecenoic acid (Z)
(Syn: Oleic acid)

Olivine |
Phenol T

. Phenol, Pentachloro- .

(Syn. Dowicide G)
Polyethylene

Polyethylene glycol
(Syn: Carbowax)

Polyvinyl alcchol
(Syn: PVA)

Silica, crystalline
(also Category 1I)

Silver
Stearic acid, Methyl ester
Styere polymer
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adrurustrator has a “heavy burden” to
“explai the baaiz for his decision 10 permut
the continued use of a chemcal knawn to
produce cancer 1n expenimental snimals.”
EDF v. Ruckelshaus (DOTL 438 F2d 584. 556
n41 {0.C. Cir. 1971); cecord. EDF v. EPA
{heptachlor and chioedanel. 884 F.2d 938, 1003
(D.C. Cir. 1878), care denied. 433 US. 928
(3977) EDF v. £PA [aldrin and dieldnn) S10
F2d 8t 130% see EDF v, Depariment of
Health, Education and Welfore, 428 F24 st
1080-3Z When firm evidence eatablishes that
& chemical is & carcinogen. statules generaily
fesve an administrator no sltemative but to
step in 10 protect the public.

“On the other band, when the evideace ia
less than firm, but merely suggests that o
chemical may be s carcinogen, the same
“heavp burdes™ may not attend
administrative insction. The decision to act
{n such s case has been held to (all withia the
diseretion of the Administrater. For examgple,
in Reserve Mining Co. v. EPA. 514 F.2d 492
{8th Cie. 1978 {en bane). EPA sought to abate
discharge of mining refuse into Lake Superior
“under an acceptadle but unproved medical
theory.” that the discharges were
carcinogenic 514 F24 at $29. The court
cancluded that the discharges should be
abated. even though there would be & heavy
cost including possible loss of many jobs, to
ke local economy. Id. at S14-20. 53540,
Similatly. in Certified Color Monufacturers
Aszociotion v. Mathews. 543 F2d 234 (D.C.
Cir. 1976), the Food and Drug Adminiszation
(FDA) terminated its provisiona! approval of
a color additive used to dye food on the basis
of & vigarously debated atudy of the
additive’s carcinogenie effects. This caust
concluded that the FDA action sbeyld be
upbeld. based upan FDA's scientific judgment
that the study was not canclusive. byt was
merely suggzestive of carcinogenicity. id. at
297. “Courts have traditionally recognized &
special judicial interest in protecting the
public heslth, particularly where “the matter
invalved is 83 sensitive and fright-laden as
cancer.” Where the harm enviseged is cancer,
courts bave recognived the need for action
based upen Jower standards of proof thea
otherwise applicable.” 1d. st 297-68
(footnates omitted} quoting EDF v. EPA
(DOTY. 455 F.2d $28. 538 (D.C. Clz. 1572). The
courts have frequently uphald reguladons
based on evidence of carcinogenic effects.
See, e.8. American lron ¥ Steel lnstitute v.
OSHA. No.76-2384, slip . at 31-32 {3d Clr.
March 28, 1578} (coke oven emissisash
Society of the Plostics Industry v. OSHA, 309
F24 411311 (vinyl chloride} Synthetic
Orgonic Chemicol Manyfocturers
Aszyociotion v. Brennan, 503 F.2d 118, 1155-80
{34 Cir.) (same). cert. denied. 420 US. 973
(1974). . .

*“These cases destonstrate that inevitable
tension sttending regulation of carcinogens,
Frequen_dy. such zegulations have severe
ecouomic impact Indeed, sometimes. as
alleged by industry petitioners in this case.
such regulations may jecpardize plants or
whole (ndustries. and the jobs depending on
them In tuch circumstances, the temptation
to demand that the agency furnish conclusive
proof of carcinogenicity as support for the
regulations is great. However, the decision to
delegate suthority to an agency to control

-

pected carcinogens i ¢ legislstive

judgment that ts not open to queston in this
court, Congreas’s direcnon 1o EPA (o protect
ageinet incampictely understoad dangens
cauld not be carned out if we were to adopt
the proof requirements advecated by industry
petitioners.” - ,

‘This proposal marks a departure {rom
OSHA's usual pattern of a substance-
by-substance spprosch in seiting hesith
standards concerning exposures 8
potential occupational caercinagens. For
the reasons set forth herein, OSHA
believes that such an spproach is not
only proper and necessary but in fact
eampelling because of its "experience
gsined under this and other health aad
stfety laws™. (The Act. section &(b}{S}).)
Moreover, OSHA believes that by
estsblishing a rational and predictable
policy concerning the regulation of
exposures to occupational carcinogens,
employers, employees, the geaeral
public, the scientific community and

: gublic interest groups will not enly °

enefit rom impraved employee health,
but also experience greater efficiencies
{n their own getivities.*

Employees are exposed to many
substances on a daily basis. Obviously.
most of these substances are not
carcinogenic. Yet, some may be. OSHA
believes that this general policy and.
procedure will facilitate the sifting
through the evidence concemning
substances which may be imputed to be
potential carcinogens and the
application of uniform, predictable
criteria in order to assess whether such
substances should indeed be treated as
carcinogenic. Without such a system
and appropriate criteria, OSHA believes
that this task cannot be accomplished in
s timely and efficient manner, With an
appropriste system sad citerie. worker
health will be protected efficiently
without rediscussing or relitigating, time
and tme again, the same {ssues and
without unnecessarily draining limited
industry, union, public interest, scientific
and government resources. As g result
of this policy, OSHA believes that these
limited resources will focus oa the mast

*Walle OSHA will sat elaborste ypon the langthy
tme eonauming “caseby<ase” pulemaki
experienced by other sgencies ender other statutes.
4a excallent discussion of thy same problems
appeers ln McCarity, “Scbstantive and Procadural
Dicl:r;uoau,“ in h“ ¢ Resolution of Science
Palicy Questicns: Ragulating Carcinogens ia EPA
184 OSHA™, 87 Ceorgetawn Law fournal 724
{February 1978 Also see Beryer sad Riskia,
Ezosomie snd Technalogical Feasidility la
Requlating Toxie Subatances Undes the
Occupstionst Safery and Heslth Act, ? Ezalogy Law
Quartery 283 [1978). The scientific commentators
have glia cecommendsd & generic. ather aa g
case-dy-caee spproach. to regulsting carcaogens
for the sscne See Natioasl Acadeary of
Scieacas—Nations! Resesrch Council
Decirvionmaking for Regulating Chemicals in the
Eavironment 33 (1575},

substantial issues in QSHA rulemaking
proceedings, thus leading to mare
compact and useful Records in & sharier

‘period of time. In addition. this pelicy

will resull in continuity of approach.
aven in the fsce of changes of
policymskers. This new approach is
{nteaded to smaliorate centain
administrative problems in standazd
setting. One significant aspect of past
rulemakings concerning carcinogens
was the enormous time period between
OSHA's initial Federal Register notices
and final judicial sctions. For example.
in its aine (9) year history, OSHA has
concluded only seven (7) rulemaking
proceedings in regulating carcinogens.
Mareovee, it should be noted that the
total time the official process took from
the date of the first official i
announcement in the Federal Register to
completion of the judicial review of the
final standard does not necessarily
include the time required to analyze the
facts and davelop the proposal in the
fiest Instance, which itself can be
coasiderable.*® Finally, it should be
poted that the procedures followed in
each of the following cases diffeced
because of an attempt to speed up the
process. Noae of the differing
pro‘iedms succeeded in achieving that
ge

¢. Asbestos

Agn emergency temporary standard
regulating cecupatianal exposures to
asbestos was published on December 7,
1971 (38 FR 23207} and not judicially
contested: a permanent standard was
propased on Jaauary 12. 1972 (37 FR ¢458)
and. after a short hearing, was
published in final form on June 72 1972
(37 FR 11318}); the permanent standard
was contested in Industrial Union
Deportment, AFL-CI0Q v. Hodgson an
July 27, 1972, and affirmed in 499 F2d

**Only two other bealth standards have been
promigated during tha Bltory of OSHA aamely:
standards regelating occupations! axpecures to
{porguniclead and cotton dust, tn the case of he
stendard requlating oceupationsl exposure to lead
the proposed faal standeed was published oa
Octaber 3, 1975 (40 FR ¢S8341 extensive hearings
Beld aad the Eaal atandard published 0a November
141878 & procass that 1ok over 36 maatha. An
appesl s pending in the Court of Appeals for the
District of Columbls a Lead Industries. Ine. v.
OSHA. in the case of the standard requlating
oceupatiosal expature to &ottos duat 8a sdrence
sotics of proposed rulemaking was published on
Decamber 27, 1974 (33 FR <4784} & proposed
permanent standsrd poblished oa Decamber 28,
1978 (41 FR 34498}, axtensive beerings beld tn April
2nd May of 1677, and Baal standards published as
10 Cottom Dust and Cotwon Dust ia Cattoa Cins ont
{une 23, 3078 (41 FR 27330 and T414L & procesa that
100k ever 42 monthe. Appeals were receatly decided
by the Court of Appesls for the Distrnct of Columbea
8 AFL-LIO v, Marsholl sad Teras Independent
Cinners Azzoe v tmasini!
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447 on April 17, 1974, the entire process
consuming about 29 months.*

& Fourteen Corcinogens

On July &, 1972, OSHA requested
information concerning fifteen
substances (37 FR 13285). A package of
fourteen (34] emergency temporery
standards regulating occupational
exposures 10 & like number of
carcinogens was published on May 3.
1573 {38 FR 10929), contested in partin
Dry Color Manufacturers’ Assn. v.
Srennen sad vacated on October 4. 1973
by the Third Circuit Court of Appesls st
486 F2d 98: an advisory commitiee was
appointed and began its meetings on
june 25, 1973, the preposed permanent
standard was published on July 18, 1973
(38 FR 12800} and amended on August
18,1973 (38 FR 22141). & hearing was
held in September 1973 and the final
sandard published on fanuary 29,1974
{39 FR 3756). contested in Syathetic
Orpenic Chemicel Menufocturers Assn.
{SOCMA) v. Breanan [ (E1) on [anuary
'S.1974 and SOCMA v. Brennan &
(MOCA]) on February 4, 1578, In SOCAMA
w Breanca L the Third Circuit affiomed
in partin 503 F2d 1185 en August 28
1974, cert den. on March 17, 1975 {n 420
UK. 973. A petition for rehearing was
denied on October &, 1975. In SOCMA v.
Brennca L. the Third Circuit affirmed in
508 F2d 385 on December 17, 1974, A
petition for certiorari was filed on
Mazrch 20, 197$ and denied by the
Supreme Court on Octaber 8. 1978 sub
nom. Oil. Chemical ond Atomic
Workers v. Dunlop in 423 U.S, 830. The
entire process consumed sbout 40
moaths.

¢ Viayl chloride

A fact-finding hearing concerning
vinyl chloride was announced oa
January 30, 1574 (39 FR 3874) and held
on February 15. 1974. An emergency
temporary standard regulating
occupatianal expoture to vinyl chloride
was published an April 5. 1974 (3§ FR
12341) and not judiciaily contested. a
proposed permanent standard was
published on May 10, 1974 (39 FR 18496).
the permanent standard published on
October 4, 1974, (39 FR 35282], contested

Jin The Society of the Plostics Industry v.

OSHA on October 1. 19574, and sffirmed
{n 509 F2d 1301 on january 21, 1975,
<ert. den. sub nom. Firestone Plastics
Co. v. U.S. Depariment of Laborin 421
US. 992. on May 27, 1975, the entire
ptocess consuming 15 months,

*The cancarcavting properties of aebet10e were

d. Coke oven emissions

An sdvisory commitiee coacermning
occupationsl expasures to coke oven
emissions was sppointed on August 12
1974, and held tweaty-eight days of
meetings during which festimony was
presented by numerous experts and
parties and over 200 exhibits received.
the propased permanent standard was
published on july 24, 1575 (40 FR 40849}
promulgated oa October 22. 1976 (41 FR
48742). contested in American lren and
Steel Institute v. OSHA on October 23,
1578, and alfirmed in $77 F2d 825 on
March 28, 1978, petition for certiorari
pending in the United States Supceme
Court. the entire process consuming 88
menths so {ar.

¢ Arsenic

An advance notice of proposed
rulemaking concerning secupational
exposures to inorganic arsenic was
published ca fune 13, 1974 (39 FR 20494),
s fact-finding hearing was announced on
August 30, 1974 (39 FR 31644), held on
September 20,1574, & proposed standard
waa publisbed on jsnuasy 21,1978 {40
FR 3392). & fins! permanent standasd
published on May 5, 1578 {43 FR 19384).
contested in ASARCO v, OSHA on May
3. 1578 and judicial ceview is pending in
the Ninth Circuit Court of Appesls and
decisiag has been deferred peading the
result of the Supresie Court dedision in
the case of the contested standard
reguiating cccupational exposures to
benzene, infre. The entire oagoing
process has therefore consumed 67
montbs.

[ Benzene

An emergency temporary standard
regulating cccupations] exposures to
beazene was published on May 3. 1977
(42 FR 22518), stayed in AP! v. OSHA by
the Fifth Cireuit Coust of Appeais on
May 20, 1977. 2 proposed permanent
standard was published on May 22,1977
{42 FR 27482), published in finel form on
February 10, 1678 {43 FR 5918}, coatested
tn Americon Petroleum Institute ¥.
OSHA on Februsry 2, 1978, aad vacated
{n $81 F.2d 433 on October §, 1978
certiorari gronted in Morshall v. API 440
U.S. 908 on February 21, 1978 by the
United States Supreme Court, the entire
process, so faz, consuming 31 moaths.

8 Acrylonitrile

On fune 29, 1977 (42 FR 33043}, and
July 8, 1977 {42 FR 34328}, OSHA
requested public comments conceming
oczupational exposure to vinyl cyanide
or acrylonitrile. An emergensy
temporery stlmdlrd regulating

cmmmsiimns cwas anhliched

contested on Jenuary 17, 1978, the stay
was denied in Vistiron v. OSHA on
March 28, 1578 in the Sixth Circuil 8
permanent standard was proposed oa
anuary 17,1978 (43 FR 45782}, bearings
held in March and April 1978 and the
final standard issued on October 3. 1678
(43 FR 45762} That final standard was
pot judiclally contested. although the
entire process consumed 18 months even
aftet the Manufacturing Chemists
Associstion aad Dow Chemical Co. on
the one band and E. L du Pont de
Nemoturs & Co. Inc. on the other hand
informed OSHA that such substance
was & potential carcinogen based oa
both agimal and human evidence in
March and May of 1977 respectively.

& Beryllivm

In the case of a standard regqulating
occupational expoaures 10 berylliux, the
propased standard was published on
October 17, 1978 (40 FR 4814). Hearings
were held during August and September
1977. A final standard is peading with
the process to date having consumed at
feast 51 months.

1n sum. OSHA believes that the length
of lime consumed in official reguiatory
and fudicial processes will be shortened
alter the promulgetion of this Past for
the fallowing reasons: the periodic
announcecent of regulatory priotities
and advence aotice of identification and
classification exitetia will ensble all
participants in the regulatary process.

{ncluding OSHA stafl, to act with

greater efSciency and centsinty fa

framing the truly critical fasues in any _
rulemaking and locating therequired. . . . . .. ..
technical and scientific expertise eatly
in the proceeding. This should shorten
and sharpen the rulemakings. Also the
teviewing courts will be presented with
rulemalking records of improved
coherence, relevance and reduced size,
aiding their deliberations,

Other adinistrative problems faced
by OSHA in promulgating regulations in
this area on 2 case-by-case basis are
expected (o be mitigated by these
vegulations, OSHA had stated that the
present sysiem unressonably takes the
time of scientific experts who were
asked (o present statements conceming
{dentical issues in various proceedinga.
Fot ug:Tpla Dt. Rall {(Director, NIEHS)
testified: :

“ « o 1 think the discussion of the lssaes
ean snd should continue forever.
Mz, Hansea (of Dow Chemical Co.) Which

focuar, ole? <
L] L . * - r—
Dr. Rail: In sddentific foruras. Sometimes

the regulstory agency bas to say—aad { think
1t is perfectly proper—ihat we sccept the
current atate af knowledte and retulate on



