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1 STIPULATIONS
2 IT IS STIPULATED AND AGREED by the
3 parties, through their respective counsel,
4 that the deposition of JERRY BROWN, may be
5 taken before Deboral: Salers Garrett, CSR, RPR,
6 as Commissioner and Notary Public, Alabama at
7 Large, at Anniston, Alabama, on April 21,
8 1998, at 9:15 a.m.
9 IT IS STIPULATED AND AGREED that the
10 signature to and reading of the deposition by
11 the withess is waived, the deposition to have
12 the same force and effect as if full
13 compliance were had with all laws and rules of
14 Court relating to the taking of depositions.
15 IT IS STIPULATED AND AGREED that it '
16 shall not be necessary for any objections to
17 be made by counsel to any questions except as
18 to form or leading questions and that counsel
19 may make objections and assign grounds at the
20 time of trial or at the time said deposition
21 is offered in evidence or prior thereta.
22 IT IS STIPULATED AND AGREED that notice
23 of filing by the Commissioner is waived.
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1 STATE OF ALABAMA, ANNISTON, APRIL 21, 1998
2
3 JERRY BROWN,

after having been first duly sworn, was

5 examined and testified as follows:

6

7 EXAMINATION

8 BY MR. STEWART:

9 Q. Mr, Brown, I'm Donald Stewart, and I'm
10 one of the attorneys that represents the
11 plaintiffs in this case in the claim

12 against Monsanto. I'm going to ask you
13 some questions. And if you don't

14 understand my question or have some

15 difficulty, you have a right to ask me
16 to repeat it. And you certainly have a
17 right to ask ~- to have some time to

18 talk to your counsei. That is perfectly
19 okay.

20 I'1l try to make the questions as
21 simple as I can so you do understand

22 them. Let me alsoc say to you that I

23 sometimes ask more than one guestion.

3112004 9:05 AM
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1 If you want me to separate the two

2 questions, I'll be glad to. If you

3 understand it, of course, go ahead and
4 answer it.

5 From time to time there will be
6 people that object. Adam might object
7 to something.

8 MR. STEWART: We have the usual
9 stipulations, Adam?

10 MR. PECK: Yes.

11 Q. In the event he does that, it doesn't

12 mean you don't have to answer. You need
13 to consult with him about it if he tells
14 you not to. But if he doesn't tell you
15 not to, go ahead and answer the

16 question.

17 The other thing I will say to

18 you ~-- To save some trouble with Debby,
19 if you will, wait until after I get

20 through with my question to answer it,
21 and I'1ll try to wait until you get

2 through with your answer before I say
23 anything.

8/31/2004 9:05 AM
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1 Have you ever given a deposition

2 before?

3 A, Yes, 1 have.

4 Q. In what instances, for Monsanto?

5 A, Both Monsanto and otherwise.

6 Q. Okay. For Monsanto in connection with a

K toxic tort case, is that where you gave

8 the deposition?

9 A. Yes.

10 Q. When was that?

11 A. The last time was about two years ago.

12 Q. Okay. Can you tell me the names of the

13 parties involved in that case?

14 A. I don't remember.

15 Q. Do you remember where the suit was

16 filed?

17 A. In -- All I remember is I went to

18 Birmingham.

19 Q. You went to Birmingham. Was the suit

20 filed by some individual here in Calhoun

21 County?

22 A, No, sir.

23 MR. PECK: It was one of the lake

8/31/2004 9:05 AM 8
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1 cases, lake cases.

2 Q. And you gave a deposition in that case

3 in connection with PCB contamination?

4 Al Yes.

5 Q. Okay. And any other case that you might

6 have testified in? You have indicated

7 apparently by your answer that there

8 were others.

9 A. I guess the next one prior to that would

10 have perhaps been five years to seven

11 years ago in Texas.

12 Q. And what was the nature of that case, a

13 PCB case?

14 A, No.

15 Q. What was --

16 A. It had to do with empty parathion drums

17 on property.

i8 Q. Empty parathion drums?

19 A. That's correct.

20 Q. And Monsanto was a defendant in the

21 case?

22 A. Yes. It was a matter -- a case where

23 there were numerous empty drums left on

8/31/2004 9:05 AM 9

ADAD21-003611
HARTOLDMONO0033567



412171998 Brown, Jerry; Mars Hill

1 this piece of property, and everybody

2 whose name was on a label was —-—

3 . Was sued?

A. Was basically -- But after this

5 deposition, we were dropped from the

[ case at that point.

7 Q. Do you know why you were dropped from

8 the case?

9 A. No.

10 Q. But you gave a deposition in that case?

11 a. Yes, I did.

12 Q. Where did you go to give that

13 deposition?

14 A. In Houston.

15 Q. And do you know the name of the

16 plaintiff in that case?

17 A. No, 1 don't.

18 Q. Do you know the lawyer that was involved

19 on the other side?

20 A. No, I don't.

21 Q. Do you know the firm?

22 A. No.

23 Q. Okay. But that --

172004 9:05 AM 10
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1 A, That's been, you know, as I say probably

2 at least seven years ago, and I simply

3 don't remember.

4 Q. Any other case -~ First, before we go

s any further, I didn't get this. Could

6 you state your full name for the record?

7 And 1'll ask you some identifying

8 questions.

9 AL Jerry Lex, L-e-x, Brown.

10 Q. And you are an employee, of course, of

11 Monsanto?

12 A, Today Solutia.

13 . But at the time this lawsuit began it

14 was Monsanto, was it not?

15 A. That's correct.

16 Q. And how long have you worked for them?

17 A. Thirty and a half years.

18 Q. You began to work there when, now?

19 AL 1967, August.

20 Q. Okay. I'll go back to that in a few

21 minutes. Let me get the rest of these
cases. Any other case that you have

23 testified in other than the lake case?

873172004 9:05 AM 11
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1 No.

2 Q. Have you testified in more than one

3 deposition in connection with PCB cases
4 that grew out of the lake or just one?
5 A Just one

6 Q- Where do you live, Mr. Brown?

7 A. I live just outside of Heflin.

8 [o What's your address?

9 A. 10064 Highway 46, Heflin, 36264

16 Q. And can you give me some idea of the
11 kinds of organizations that you belong
12 to, social, religious, those type of
13 things? What church affiliation do you
14 have?

15 A. I belong to Pine Grove Baptist Church.
16 Q. Where is that located?

17 A. It is in the Bells Mill Community.

18 Q. In Cleburne County?

19 A. In Cleburne County.

20 Q. Who is your pastor there?

21 A, T. J. Morgan.

22 Q. Is that a Southern Baptist church?

23 A, Yes, it is.

8/31/2004 9:05 AM
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1 Q. Is that where you have gone to church
2 most of your adult life or all your

3 life?

4 A. Yes, it is.

5 Q. Which one, aduit life or all your life?
6 A, All.

7 Q All your life. wWwhat kind of civic

8 organizations do you belong to,

9 Mr. Brown?

10 A. Well, I've typically been active in the

11 Chamber of Commerce hoth in Calhoun and
12 Cleburne County, school organizations,
13 booster clubs.

14 Q. Tell me what booster club you belong to.
18 Is that in Cleburne County ar here?

16 A. Heflin.

17 Q. Do you belong to any kind of booster

18 organization or affiliate with any

13 schonl here in Calhoun County?

20 A. No.

21 Q. What other civic groups do you belong

~
")
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1 about it.
Do you belong to any fork and knife club
3 here like Lions or Rotary or anything

iike that here in Anniston?

S A. No.

6 Q. Have you participated in any civic

7 organization here in Anniston other than

8 the Chamber of Commerce?

9 A. Not as a member, no.

10 . How otherwise?

11 A. I've gone as guests to Rotary a number

12 of times.

13 Q. When is your most recent appearance that

14 you made at Rotary? Did you make a

15 speaking -- was that a speaking

16 engagement?

17 A. I have.

18 Q. To Rotary here in Anniston?

19 A. But that has been probably ten years ago

20 for that.

21 Q. What did you speak of at that time,

22 Mr. Brown?

23 A. The -- really the current status of the

31/2004 9:05 AM 14
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1 operations in Anniston.

2 Q. Current status of the Monsanto plant?

3 A. Yes.

4 Q. Just -~ were you just talking about what

5 y'all were producing at that time and --

[ A. No. During that era, the corporate

7 decision had been made to either close

8 or sell this facility, and we were

9 working on alternative possibilities to

10 try to save a portion of it as a

11 Monsanto plant.

12 Q. Tell me if you would what caused

13 Monsanto te think about closing this

14 particular -- Was it unprofitable, or

15 were you having some problems with it or

16 what?

17 A. About two-thirds of the plant was

18 dedicated to the producticn of the

19 intermediates of parathion. And

20 parathion -- that was an old generation

21 pesticide that was basically being
phased out, and it was no longer

23 commercially feasible to continue to

8/31/2004 9:05 AM 15
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1 make it.

2 And initially the thought was to

3 relocate the rest of the plant to other

4 places because historically it is not a

5 wise decision to run a real small plant,

6 which it would have been for the

7 remaining parts of the operation.

8 Q. What were you producing in the remaining

9 parts of the operation?

10 A, Well, the two primary product lines are

11 Therminol heat transfer products and

12 para-nitrophenol, which was raw material

13 for acetaminophen, which is a

14 non-aspirin pain reliever.

i5 Q. Anything else?

16 A. That encompasses ~~- I mean, within

17 Therminol, there are some individual

18 members, but thalt encompasses it.

19 Q. Tell me about Therminol. What kind of

20 product is that, Mr. Brown?

21 A. Well, basically that is a trade name

22 that applies to a family of products

23 that are used for heating or cooling,

8/31/2004 9:05 AM 16
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1 whatever the case may be, in ranges that

2 are ontside water and steam or glycol.

3 1 mean, yon are familiar with the

4 use of glycol in your car radiator.

5 That removes heat from your engine at a

6 certain temperature.

7 There are many applications that

8 require extremely high temperatures for

9 the transfer of heat to a process. As

10 an example, spinning of synthetic fibers

11 or solar energy collection.

12 So we make a line of products that

i3 are used on the very high temperature

14 ranges, raging primarily from five

15 hundred to seven hundred fifty degrees.

16 Then we have a line of products that we

17 have in our business that are not made

18 at this plant but elsewhere that are

19 used in the real low temperature ranges,

20 the minus twenty to minus sixty degree

21 range.

22 Q. Were those heat transfer agents? Is

23 that what you call them. or am I

8/31/2004 9:05 AM 17
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misstating it?

Heat transfer fluids.

Heat transfer fluids is what the
Therminols are?

Yes. It is designed to either remove
heat from someplace or add heat.

You make that with the biphenyl process?
Is that what you do?

Well, it is more technical to say the
polyphenyl.

Now, what did y'all finally decide about
this parathion? What did y'all
substitute for it?

We didn't substitute anything.

Well, what did you do to keep the plant
here?

Oh, we basically totally reorganized as
a very small plant and reduced the
staffing of the plant to fit the needs
of a very small plant. And I say very
small. I'm talking a plant of about a
hundred as opposed to a plant of three

hundred fifty.

/31/2004 9:05 AM
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So a plant of a hundred employees as
opposed to a plant of three hundred
fifty employees?

Right.

Scaled down your operation here, then?
And all the other facilities were
dismantled and moved.

When you say other facilities ~-

The facilities were no longer operating
associated with parathion and the
intermediates.

So you removed those production
facilities?

Yes. 3So basically two-~thirxds of the
plant was torn down.

What happened to those production
facilities as you removed them,

Mr. Brown?

A lot of the equipment was cleaned and
sold as used equipment. Some was moved
to other plants within Monsanto. Stuff
of no value -- Well, it was basically —-

a lot of the scrap metal was melted down

8/31/2004 9:05 AM
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and recycled as scrap metal. Then the
remaining debris kinds of stuff was
placed in what we call cell 5-E of the

RCRA landfill.

side of 202?

Yes.

And about what time did that occur?
'88, *89.

And who was responsible for the ~-
basically the disposal -- demolition of
that and the disposal of waste in cell
5-E2

Well, basically we had the -~ a group of
people who were working on
dismantlement.

Who is that?

And let's see. 1 believe George Watson
was in charge of the overall
dismantlement program. And I'm trying
to remember --

Were you a part of the group, Mr. Brown?

8/31/2004 9:05 AM
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Yes, yes, I was.
What was Mr. Watson's position?

Well, it was a

in charge of --

Dismantling the parathion facilities?
Of taking down the operations, yes.

But what was his position at the plant
at that time?

That was it.

That is what --

Yes.

Was he an employee who had been
previously working there?

Yes., And his previous job was no longer
in existence as part of the downsizing.
What had he done previously?
Previously he was operations
superintendent.

Okay. So he was moved --

Maintenance superintendent.

So he was moved from operations
superintendent and maintenance

superintendent to the person who was in

8/31/2004 9:05 AM
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charge of dismantling this parathion
production facility?

That's correct.

And you worked with it. Who else worked
with it?

I'm trying to remember when Robert
actually came on board. Robert Jones
came on board while it was underway.
All right.

A guy by the name ot Jim Chisolm was
somewhat, I'd say, the field guy who was
there supervising contractors on a
day-by-day basis.

The actual work that was done?

Uh-huh (indicating yes}).

Where had Mr. Chisolm been before he
assumed that position? Was he an
employee here too?

Yes.

What had he done before he began to do
that work?

Let's see. Jim was maintenance

engineer.

8/31/2004 9:.05 AM
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At the plant?

Yes.

Had his job been phased out?

Well, no. He is still an employee at
the plant today.

He is still working there?

Yes.

And what is his position today?

He's in the maintenance organization and
supervising any contractors and some
maintenance activities.

What other employees worked with this
particular endeavor?

Bruce Voiles is one that I remember.
What was Bruce's position? Is that
V-o-y-l-e-s?

V-o-i-l-e-s. He would have been a
foreman type person.

Anybody else you can remember?

No. I really can't think of anybody
else.

What contractor or what company did you

get to assist you in doing this work?
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1 A, Gosh, I simply can’'t remembe:

2 0. Okay. Who did Mr. Watson repo

3 directly?

4 A. The plant manager.

5 Q. And who was the plant manager at ti

6 time?

7 A At that time Dave Denner.

8 Q. And was the plant manager ultimately

9 responsible for the operation -- I mean,

10 for this whole operation, the person who

11 was held accountable by the folks in St.

12 Louis?

13 A. Yes. But his -- you know, his more

14 major focus was on reorganization of the

15 ongoing operations. And we were

16 basically going from what at that time

17 was Monsanto Agricultural Products

18 Company to Monsanto Chemical Company.

19 And the dismantlement was actually done

20 as part of the agricultural products

21 funds and that kind of thing.

22 0. Well, you say Monsanto Agricultural

23 Company, is that what is known as MAC in

8/3172004 9:05 AM 24
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1 some of the literature I see and some of

2 the memos?

3 A. Right.

4 And MCC would be Monsanto Chemical

5 Company?

6 A. Right.

7 Q. And that changeover took place sometime

8 in the '80s?

9 A. Well, the plant was part of a

10 transition. The parathion was an

11 agricultural product. So even though

12 the other products wWere not, they were

13 called guest operations. So MAC was

14 response or M-AG was responsible for the

15 operation of the plant. With all the ag

16 operations going away, the only thing

17 left was the chemical company, 50 in May

18 of '87 we transferred to the chemical

19 company .

20 Q. When you say chemical company now, are

21 you talking about a separate company or

22 a —-

23 A. A separate operating unit.

8/3172004 9:05 AM 25
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Okay. And who did the testing for you?
Most of it was done in our facility.
And did you handle that?

I did not directly, but people
responsible to me did. Yes.

So you were the man responsible for the
testing in the parathion removal
process?

Yes.

Did y'all make those available to ADEM?
Yes, we did.

Okay. And when you tested did you make
a determination at some point in time
that there was no longer any parathion
contamination in the soil inside the
plant itself?

Yes, we did.

When you earlier spoke about cell 5 did
I understand you to say it was a closed
RCRA facility, that it had been closed?
Today it has. But at that time --

It was open and active?

It was open and active and permitted.

31/2004 9.05 AM
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How did you remove -- What process did
you use to transport these waste
materials up to the site itself? How
did you get them up there?

In dump trucks,

Was this just --

And I don't mean -- A big box-type dump
truck.

What type materials were there that you
buried in cell 5-E that had to do with
parathion?

Well, if you can visualize taking up an
underground sewer. When you take a big
track hoe and go in there and dig up all
that, you have a mixture of broken pipe
and soils.

That was the pipe and soil contaminated
with parathion?

And we took out all the soil, the
foundations, the concrete, all that kind
of stuff.

And buried that?

In 5-E.

30
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1 Q. Did you drum that stuff up, or did you

2 bury it just in its raw form, just take

3 it and drop it in 5-E?

4 A. Well, you don't drum big chunks of

5 concrete. You basically take it in a

6 dump truck and put it in a cell and

7 entomb it in clay.

8 Q. Okay. Was there any kind of cover over

9 that cell 5-E that you --

10 A. Ch, sure.

11 Q. Did y'all break the cover and put the

12 stuff in it, or did you just bury this

13 on top of other stuff that was there?

14 A. Well, when you say cover, now, there is

15 intermediate cover, and then there is

16 final cover. And each time you put a

17 layer in there, you put an intermediate

18 cover on top of it.

19 Q. Was there a liner at the bottom of the

20 pit that you placed this in at any point

21 in time?

22 A, Yes.

23 Q. There is a liner at the bottom of the

8/31/2004 9:05 AM 32
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1 pit?

2 A. Yes.

3 Q. What kind of material is that made out

4 of, Mr. Brown?

S A. It was —- It was a layer of —-- Let me

[ back up. On the very bottom was

7 compacted clay, sioped to a particular

8 point in the cell, then a layer of

] sandstone, which basically is a porous

10 layer, then on top of that, compacted

11 clay.

12 Q. That's what was at the bottom of cell

13 5-E?

14 A. Yes. And that was the technology at

15 that point in time.

16 Q. Tell me —-

17 A, The purpose of the sandstone was to

18 intercept any liquid that may move down

19 and carry it to a particular spot.

20 Q. Tell me, Mr. Brown, who told you that

21 that was the process that you used at

22 the time?

23 A. Who told me that --

8/31/2G04 §:05 AM 33
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1 Q. I mean, is that something that you know
2 of your own knowledge?
3 A. I saw it.
Q. And your training and experience at
5 that -—-
6 A. That I described to you?
7 Q. Yes.
8 A. I watched that under construction.
9 Q. You just indicated that was the known
10 technology at that time. You indicated
it that perhaps something else has come
12 along since that time. W®Who told you
13 that was the technelogy that was
14 available at the time?
15 A. Oh, gosh, our consultants on issues like
16 this was a firm called Garrity and
17 Miller.
18 They are the ones who told you?
19 A. Yes.
20 Q. Who made the determination that that is
21 the kind of lining that you were going
22 to put at the bottom of the pit?
23 A. Well, the group of engineers who
8/31/2004 9:05 AM 34
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1 designed the cell and submitted the
2 design to EPA and to ADEM as part of the
3 -- for approval as part of the approval
4 process.
S Q. When in relation to when you put the
6 parathion --
7 A. That permitting process was done, if I
8 remember correctly, in the '85, '86 kind
9 of era.
10 Q. What else was buried in this cell 5
11 besides parathion?
12 A. Nothing.
13 Q. Was there a residue of parathion waste
14 that had been part of the manufacturing
15 process that was also buried there?
16 A. Well, in that cell, you know, such
17 things as contaminated gloves, debris,
18 general waste that you would not put in
19 a non-regulated kind of cell. It may
20 have been some -- a piece of spin
21 equipment, for example.
2 Q. Is there anything by way of parathion
23 that might not have met standards that
83172004 $:05 AM 35
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1 you had to do away with that

2 have buried in that --

3 A. You mean off-spec product?

4 Q. Yeah.

5 Absclutely not.

I3 Q. Where would you put that?

7 A. We had a biological waste treatment

8 plant where any liquids or organic kinds

9 of waste were biologically degraded.

10 0. So that is what you did with the off --

11 spec, as you call it --

12 A, Yes.

13 0. -- the parathion you might make that

14 didn’t meet specifications?

i5 A. That was a very rare situation. But

16 when an occurrence did occur, if there

17 was, let's say, a spill of something

18 that had to be cleaned up and disposed

19 of, yes, that is where it went, to the

20 biological waste treatment.

21 Q. And you did that in order to detoxify it

22 or take out the contaminant basically?

23 A. Well, a biological waste treatment

8/31/2004 9:05 AM 36
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1 process involves a conversion to carbon

2 dioxide. I mean, the bugs -- they

3 basically use it as food, and in doing

4 so --

5 Convert it to a safe substance?

6 A. They totally degrade it, yes.

7 Q. And why is it you did that, Mr. Brown?

8 Is that what the company expected you to

9 do in situations like that?

10 AL Well, that was our technology that we

11 developed back almost day one in

12 ‘parathion for the disposing of that kind

13 of waste and waste water, liquids.

14 Q. Tell me, Mr. Brown if someone, a person,

15 were to come in contact with some fairly

16 highly concentrated substance like

17 parathion, a human being, if they were

i8 to come in contact with that, get some

19 on their skin, on their hands or arms or

20 something like that, inhale something

21 from it, what would that cause that

22 person to do?

23 A, Well, parathion was a pesticide. And
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1 like most pesticides, it has a degree of
2 toxicity. And parathion for humans has
3 a very high level of toxicity. So if
you got material on your skin and you
5 got soap and water and washed it off
[ within a reasonable amount of time, it
7 wouldn't do anything to you.
8 Q. What if you didn't?
9 A. If you didn't, it would depress the
10 cholinesterase level in your blood,
11 which could lead to very serious health
12 problems, including death.
13 Q. Tell me if you would if a highly
14 concentrated level of parathion reached
15 my skin or your skin, could it cause you
16 to have difficulty in breathing?
17 A. Well, as it starts affecting -- as you
18 depress the cholinesterase level in your
19 blood, you start ~- It starts
20 interfering with the nerve
21 transmissions. And obviously our
22 nervous system controls our breathing,
23 so, yes, that could be one potential
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1 effect.
2 Q. So it would shut your breathing down,
3 might have difficulty doing that, cause
4 problems with you heart-wise and
5 otherwise?
[ AL Oh, yes, sir.
7 MR. PECK: Object to the form of
8 the question, lack of
9 foundation.
10 Q. So it attacks the central nervous
11 system? Is that what it does?
12 MR. PECK: Object to the form of
13 the question, lack of
14 foundation.
15 A. I think I described it to you. I said
16 it depresses the cholinesterase level.
17 Q. Tell me what that is.
18 A. Interferes with the nerve transfer -- It
19 stops the transmission in the nervous
20 system. Beyond that, I can't describe
21 it any further. T don't know.
2 Q. So that's the way bugs and things are
3 killed with the pesticides, just attacks
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1 the nervous system through the effects

2 it has on that part of the blood?

3 MR. PECK: Object to the form of

4 the question, lack of

5 foundation.

6 Q. You don't know what the product does?

7 How does it work?

8 A. I don't know how it kills a bug. That

9 is not my area of expertise.

10 Q. Okay. Tell me if you would -- Well,

11 I'11 get to that in a minute. Let me go

12 through some other things and come back

13 to that. While we are there, let me

14 just ask you about your educational

1s background, Mr. Brown.

16 Al I have a BS in chemistry from Auburn

17 University and a masters in science from

18 Auburn University.

19 Q. When did you gets your BS in chemistry

20 from Auburn?

21 A. 1965.

22 Q. Then you had a masters in chemistry?

23 A. 1967.
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1 Q. And what area did you specialized in,

2 Mr. Brown? I mean, was there any

3 particular area that you did your

4 masters work in?

5 A. Well, it would have been considered

3 physical analytical, I gquess, major in

7 organic and inorganic minor.

8 Q. And did you have any training or

9 educational professional kind of

18 training after you left Auburn when you

11 got your masters in 19672

12 A. Well, you know, that's really been an

13 ongoing part of my career with Monsanto.

14 Yes. I mean, there is always some sort

is of courses, professional and short

16 courses, technical short courses,

17 company courses. That has always been a

18 part of --

19 Q. pPart of your educational training?

20 A. Yes.

21 Q. Can you give us some idea of the kinds

22 of things you have studied just in

23 summary since you have been with them,

>
=
s
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1 Mr. Brown?

2 Well, obviously a lot in the analytical

3 area. Back in the early days in my
career as new technology developed, in

5 industrial hygiene aspects and applicate

[ rules and regulations, environmental

7 rules and regulations.

8 Qkay. Tell me if you would in the

9 analytical area what specific studies

10 did you do or participate in, seminar

11 type stuff or short courses at colleges

12 and universities?

13 Typically you are talking short courses

14 from manufacturers of certain types of

15 equipment.

16 When you say certain types of equipment,

17 you are talking about analytical

18 equipment?

19 Yes.

20 Can you tell me specifically some of the

21 courses you attended --

22 Well, courses on gas chromatography for

23 example.
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1 When did you take those?

2 That would have been back in the '70s,

3 late '60s, '70s,

q Okay. Did you study that in particular

S with the kind of chemicals that y'all

€ were producing or had produced here at

7 the plant?

8 Well, you know, that was an emerging and

9 developing technology that could be

10 applied to your needs at the plant. So,

11 you know, it was a matter of staying

12 abreast and learning and applying new

13 technologies as new equipment and new

14 technologies came available. So, yes,

15 it was to be --

16 Used by you here?

17 Yes, uh-huh.

18 Did you use that at any point in time to

19 analyze either soil samples or water

20 samples, air samples -- maybe that can't

21 be done -- in connection with PCBs? Did
you do any testing yourself in

3 connection with those using that
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1 particular technology?

2 I did not personally, no.

3 Did people under you do that with your

4 supervision?

5 Yes, at one point in time, yes

6 When was that?

7 '72 time frame.

8 And where did you perform these tests,

9 here at the local plant?

10 Yes.

11 And what were you looking for?

iz That specific testing was being done on

13 PCBs in water and fish.

14 And where were those tests performed?

15 From what particular sites did you take

16 samples and perform those tests?

17 Well, now, I was working strictly in the

i8 analytical end at that time. And I have

19 no direct knowledge of exactly the

20 sites, but I do know that discharge

21 water was being monitored.

22 For what?

23 For PCBs.
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1 Okay.

2 And I do know that certain fish species

3 were being tested and monitored, soil

4 samples.

s You said soil samples?

6 Uh-huh (indicating yes).

7 Tell me where the fish ~~ From what body

8 of water were the fish taken?

9 All I can tell you is downstream bodies,

10 primarily Choccolocco.

11 Choccolocco Creek?

12 Uh-huh (indicating yes).

13 Was that below the Anniston sewer plant,

14 sewer facility, where the fish were

15 taken?

16 MR. PECK: Object to the form of

17 the question.

18 Here I'm speculating now --

19 MR. PECK: You don't have to

20 speculate.

21 Do you know whether or not it was below

22 that?

23 I don't know.
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1 Q. But you know the fish were taken from
2 Choccolocco Creek and analyzed?
3 A, Yes.
0. Were -- Where were the soil samples
5 taken from?
€ A. From different streams leaving the
7 plant.
8 Q. When you say different streams, are you
9 talking about the little drainage
10 ditches leaving the plant?
11 A, Well, there was specifically discharge
12 001.
13 Q. What is discharge 001? Where is it
14 located?
15 A. On the east side of the plant.
16 Q. When you say east side of the plant,
17 would that be in the Cobb Town and Sweet
18 Valley area?
19 A. Well, it left the plant and went through
20 a portion of that area.
21 Q. Okay. Did it get near the Bethel Church
22 or Mars Hill Missionary Baptist Church?
23 A. It went close to Bethel.
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1 Q. So testing was done of the ditch,
2 drainage ditch, near Bethel Church in
3 722
4 A. There again I know water that went down
S that ditch was tested. I don't know
6 anything about soil samples and where
7 they were taken.
8 Q. Okay. But there was some concern
9 apparently that Monsanto had at that
i0 point in time about PCBs being present
11 in the water and in the fish? Is that
12 correct?
13 A. Well, if you go back to that era, the
14 technology I've described to you was
15 developed in the late "60s. And as this
ie technology was applied and Monsanto
17 busted their rear ends with, you know,
18 extensive resources developing
19 methodelogy, we learned more and wore,
20 And that is what we were frantically
21 trying to do, is learn exactly what was
2 going on with the advent of the new
23 technology.
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1 Q. With PCBs?

2 A. Yes.

3 Q. Now, Mr. Brown, in connection with that

4 testing who all was involved in that

5 testing other than you?

6 A. Well, you know, it is my recollection

7 that Eugene Wright was probably most

8 involved at that point in time and Toby

9 Bell, James T. Bell.

10 Q. Were those people here?

11 A. Pardon me?

12 Q. Were those people here?

13 A. Yes, they were. The methodology was

14 developed in St. Louis by, if I remember

i5 correctly, Dr. Tucker.

16 Q. Scott Tucker?

17 A. Yes.

18 Q. Who else other than Mr. Bell and the

19 other gentleman you mentioned? Who else

20 was here or involved in it?

21 A, I guess Mr. Miller was involved to some

22 degree, Gerald Miller.

23 Q. Who was Mr. Miller?

8/31/2004 9:05 AM 48
4/21/1998 Brown, Jerry; Mars Hill

1 A. Gerald was the plant chief chemist for a

2 portion of time there, and then Toby

3 Bell assumed that function.

4 Q. Okay.

5 A, And they were part of a technical

6 service organization that was headed up

7 by Joe Landwehr.

8 Q. PCBs were found to be present in the

9 ditch, were they not, off the plant site

10 east of Monsanto?

11 A. I don't know. I'm assuming so.

12 Q. Well, what do you base that assumption

13 on, Mr. Brown?

14 A. Basically what I've heard. I'm not --

15 As I say, I didn't get involved in any

16 of the direct sediment sampling during

17 that era.

18 Q. Tell me what you heard at that time.

19 A, I've told you I heard there was presence

20 in sediments.

21 . And theu there was PCBs in the water?

22 A, Well, we were monitoring discharge 001

23 to monitor exactly what was leaving the
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facility. 1 And what was your title when you first
2 And y'all found it in the water? 2 started?
3 Yes. 3 For the first few months, analytical
And it had been found in the fish: is 4 chemist. Then it changed to PR and D
5 that correct? 5 chemist.
6 A. Yes. [ Q. What is PR and D?
7 Q. Now, who were y'all reporting to at that 7 A. Process research and development.
8 time, Mr. Brown? 8 Q. Qkay. And how long did you serve in
9 A. From what standpoint? 9 that capacity?
10 Q. Regulatory agencies. 10 Al wWell, I moved from that to the PR and D
11 Al My recollection on that is the head of 11 supervisor job in =-- I don't know —--
12 the state water group at the time, and 12 ‘71, I believe.
13 two names that come to my mind were Joe 13 Q. QOkay. And --
14 Crockett and John Williford. 14 Al And that was kind of a working
15 Q. So Mr. Williford and Mr. Crockett, were 15 supervisor type role.
16 they in positions of leadership with the 16 Q. What kind of responsibility did you have
17 Alabama Water Improvement Commission? 17 in that particular role, Mr. Brown?
18 A. It was -- I guess that's the name of the is A. well, I was actually doing work -- I was
19 agency that was in place at that time. 19 running a pilot unit on the polyphenyl
20 Q. And that is who y'all reported to about 20 operation from my personal stuff and was
21 any kind of contamination? 21 supervising the activities of a couple
22 A. Right. 22 or three others who were in the group at
23 Q. Now, what is it, Mr. Brown, that you 23 the time.
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1 knew in your position as an analytical 1 Q. When you say you were running a pilot,
2 chemist -- And I assume you went to work 2 some kind of process that would improve
3 straight out of Auburn for Monsanto. Is 3 the manufacturing process that you were
4 that correct? 4 testing? 1Is that what you were doing?
S A. Yes. 5 A. Yes.
6 Q. Where did you go to work? 6 Q. In the manufacturing of what product?
7 A. Here. 7 A. Polyphenyls.
8 Q. Here in Anniston? 8 Q. PCBs?
9 A. Yes. 9 A. No, no, no, polyphenyls.
10 Q. What kind of position did you assume 10 Q. So you weren't involved in PCB
11 here? 11 nanufacturing?
12 A. I was working in a plant process 12 Al Not in the manufacture. I did some work
13 research and development group. 13 one time on refining the electrical
14 0. Were you doing any analysis of testing 14 properties of Aroclors.
15 from time to time of the product itself? 15 Q. And when was that?
16 1s that what you did? 16 Probably in '70, thereabout.
17 A. No. There were technicians and analysts 17 Q. Who did you do that for? Who did you
18 who did that kind of work. I was 18 report to? Did somebody give you trhat
19 working on new technology for 19 responsibility?
20 improvements in processes. 20 A, Yeah. 1 was reporting to Toby Bell at
21 Q. Of the manufacturing process is what you 21 that time.
2 are talking about? 22 Q. And he was -~
23 A. Yes. 23 A. He was PR and D supervisor.
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1 Q. And you tock his place?
2 A. Yes
3 Q. #here did you move after that,

Mr. Brown? Did you stay there?
5 A, After the PR and D supervisor job T
6 moved to chief chemist.
7 Q. When did that happen?
8 A. Well, let's see. I went first to what
9 is called laboratory supervisor. That
10 was in '73, and then chief chemist in
11 '7q.
12 Q. And as chief chemist or lab supervisor
13 first and then chief chemist, what were
14 your responsibilities?
15 A, As lab supervisor it was simply
16 supervising the analyst and technician
17 who monitored product quality.
18 Q. Did you have anything to do with
19 environmental such as the effluent or
20 waste water?
21 A. Not as part of that job.
22 Q. When did that start with you?
23 A. '74.
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1 . And what position did you assume then?
2 A. Chief chemist.
3 Q. So when you assumed the chief chemist
4 job, in addition to looking at product
5 quality, you also were concerned with
6 emissions from the plant, whether it be
7 in water, air or --
8 A. That's correct.
9 Q. Now, was that related at any point in
10 time to PCBs?
11 A, In ‘74, no. The plant had been long
12 torn down and was history at that point
13 in time.
14 Q. Was history?
15 A, From an operational standpoint, yes.
16 Q. But what about from the standpoint of
17 the emission in the environment of PCB
18 contamination?
19 A. Well, there was none in ‘74.
20 Q. Am I to understand your testimony here
21 today that there was none in '74, no PCB
2 contamination coming cut of any part of
23 the facility in 19742
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2 manufacturing operation producing any

3 PCB waste in 1974.

4 Q. Well, there was waste buried on

5 property, was there not, Mr. Brown, that

& was owned by Monsantce at that time?

7 A. Yes.

8 Q. Where was that buried?

9 A. South of 202,

10 Q. Anyplace else?

11 A. No. HWest of the plant there was another

12 area.

13 0. Okay.

14 A, That was an older area.

15 Q. The western landfill, as we know it

16 today?

17 A. Yes.

18 Q. And where in particular were the PCBs

19 buried south of 2027

20 A. In what was called cells 2-E and 3-E.

21 Q. 2-E and 3-E?

22 A. Yes.

23 Q. And in what form was that buried?
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1 A. It was primarily solid steel residue

2 that was drummed.

3 0. And buried?

4 A, Yes.

) Q. And were they solid waste management

6 units, actual cells similar to what you

7 previously described where the parathion

8 was buried?

9 A. Well, it obviously didn't have the same

10 technology applied in the earlier years

11 because that was not known.

12 Q. Tell me what you mean by that,

13 Mr. Brown.

14 A. Well --

15 . First let me go back and withdraw that

16 question and ask you —- When was this

17 buried in these particular areas?

18 Al Well, to the best of my knowledge -~ and

19 this is not firsthand knowledge because

20 I wasn't involved -- but from perhaps

21 early '60s, late '50s until the plant

22 was torn ocut in *71, ‘2.

23 Q. So in '71 or '2 you stopped
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manufacturing PCBs here at this plant?
Yes.

And tore out the facilities?

Yes.

And what happened to those -- that plart

production type facility? Was that
buried up there too?
I think part of it was and -- I really

don't know. I wasn't involved, and I
simply don't know.

Well, let's get back to this question,
then. You are saying that everything
was basically buried in 19 -- Well
discontinued in '71 and '72; is that
right?

That's correct.

And as early as 1974, then, y'all didn't
have a problem with PCB leaving the
plant site or leaving a landfill site?
Is that your testimony?

I knew nothing about any PCBs leaving

the site in 1974,

Maybe I misunderstood, Mr. Brown., If I
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did, I certainly apologize. You

indicated to me y‘all had been doing

some testing where y'all had found PCBs

in Choccolocco Creek. Was it in pretty

high levels?
MR. PECK: Object to the form of

the question.

I don't know.

Do you have any idea, Mr. Brown, sitting

here today, what those levels were?

No, I don’t.

And do you know what the levels were in

the water or in the ditches east of the

plant?

No.

Was there not some testing done in Snow

Creek at that time?

The testing program was done, based on

my recollection, through some period

after the plant was shut down.

As chief chemist, were the results

not --

MR. PECK: Can you let him answer

58
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the gquestiocn.

2 MR. STEWART: I thought he had.

3 MR. PECK: He was still talking.

4 Are you going to let him

5 answer the gquestion?

6 MR. STEWART: I thought he had.

7 A. No. You stoppad me.

8 Q. Okay. Go ahead.

9 A. Based on -- Again, I wasn't involved

10 personally, but based on my

11 understanding at some point in time the

12 levels had diminished to low levels.

13 And the agreement was reached with

14 Alabama Water Improvement Commission to

15 phase that laboratory out because the

16 plant had been torn down and dismantled.

17 . Phase what laboratory out?

18 A The PCB laboratory.

19 Are you talking about the manufacturing

20 process or the lab that was doing the

21 analyses and tests?

22 A. The laboratory where PCB monitoring was

23 done. It was a special laboratory that
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1 was set up in a mobile building with

2 special equipment. And that equipment

3 was moved to St. Louis, and the building

4 was moved away.

5 Q. Okay. And that arrangement was made

6 with Mr. Crockett and others after you

7 did the initial testing?

8 A. It is my recollection that was done at

9 some time after the dismantlement was

i0 complete.

11 Q. You were involved as head of the lab

12 generally or the plant supervisor of the

13 lab as superintendent in what year?

14 A. ‘72, '73.

15 Q. And is it your statement here today --

16 and I want to make sure I understand

17 what you are telling me -~ that noc one

18 told you what the results were of these

19 PCB tests that were done at this special

20 lab in that position?

21 A. Let me clarify what I was head of at

22 that point in time.

23 0. Okay.
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1 A I was head of the plant laboratory that
2 was responsible for monitoring raw
3 materials and product quality for the
ongoing operations.
S Q. Okay .
[ A. 1 was not -- The PCB laboratory was not
7 a part of that laboratory. It was a
8 separate entity.
9 Q. Testing for contamination off-site; is
10 that right?
11 A. It was a special PCB laboratory.
12 Q. Testing for PCB contamination?
13 A. Yes.
14 Q. Qff-site?
15 A. Testing for PCB whether it was on-site
16 or off-site, not --
17 Q. When you took the position as chief
18 chemist in 1974, that became a part of
19 your responsibility, didn't it?
20 A. That had already been phased out at that
21 time.
22 Q. But if there was any testing that was
23 done for contamination off-site, that
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1 would have been your responsibility,
2 wouldn't it?
3 A, Yes.
q Q. Are you telling me the people who did
5 that PCB work did not share with you
6 what their findings were when you became
7 plant chemist in 197472
8 A, 1t had been stopped at that point in
9 time.
10 Q. Well, there was some data that had been
11 accumulated, was there not, Mr. Brown?
12 A. I'm assuming so.
13 . And was that not shared with you?
14 A. It was not an ongoing activity that I
15 had any need to address at that point in
16 time.
17 Q. Let me ask you, Mr. Brown. Did anybody
18 say here, as the chemist for this plant,
19 knowing there were PCBs buried in the
20 landfill, you might want to know what we
21 found in -- Did anybody say anything
iike that to you?
23 A. No.
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1 Q. Would you neot think it would be

2 important for you to know that as a

3 person who was responsible not only for

4 the quality of the product but also for

5

6 plant site in '742

7 A. In 1974, in the previous five years we

8 -- Monsanto had gone from a position of

9 knowing nothing about PCBs in the

10 environment to learning that there were

11 emissions and shutting the plant down

12 and stopping it. And that was perceived

13 by all parties involved to be the most

14 responsible action that could possibly

15 be taken. And based on all knowledge at

16 that point in time there was no

17 identified need in any human brain to

18 continue to do anything.

19 Q. And who is it that made that particular

20 determination, Mr. Brown?

21 A. Well, it would have been a corporate

22 kind of ~-~ along with regulatory.

23 Q. And who at the corporate level made that
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1 decision?

2 A, I'm assuming that Mr. Papageorge was a

3 part of it.

4 . All right.

5 A. And others were part of it. But it was

6 not made by any one particular person

7 that I could give you the name of.

8 0. But it was a corporate decision to sort

9 of shut down the lab and to work with

10 regulators to shut down any further

11 testing for PCBs?

12 A. Well, shutting down the lab was a part

13 of the phase-down or the shutdown of the

14 plant that was agreed to by the

15 reqgulators. I mean, the most

16 responsible thing, shutting a plant

17 down, had been done and completed.

18 Q. All right. Other than Mr. Papagecrge,

19 who was the plant manager at that time?

20 A. At what, *75, '742 1 guess Gene Jessee

21 was.

22 Q. Mr. Gene Jessee?

23 A. Yes.
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1 Q. Who else at the national level would

2 have been involved in this decision in

3 addition to Mr. Papageorge?

A, I do not know.

5 Q. Did Mr. Hosmer come along at some point

6 in time in that, Mr. Brown?

7 A, Yes. Dez had different roles. He was a

8 former plant manager. and then he had

9 some corporate responsibility that

10 involved the plant. You know, I don’t

11 remember specifically what those were,

12 but, yes, he was involved,

13 Q. And what about Mr. Landwehr,

14 L-a-n~d-w-e-h-r?

15 A, Joe was the USD superintendent. And the

16 group of people I talked about before

17 reported to Joe until that job was --

18 With the shut down facility, that job

i9 was eliminated.

20 Q. Okay. Now, was there anybody from the

21 national level involved in some of these

22 things in the medical department? Do

23 you remember the medical department
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1 being involved?

2 AL Well, you know, I remember Dr. Kelly

3 being very much invelved.

4 0. What about Jack Garrett?

5 AL Yeah. Jack was involved too.

6 0. What was Mr. Garrett's position?

7 A, Jack was in our corporate safety

9 department and the developer of the

9 original industrial hygiene program

10 within Monsanto.

11 Q. Were you aware, Mr. Brown, at this time

12 of what contaminant levels y'all were

13 seeking in the effluent that left the

14 plant, the discharge that left the

15 plant?

16 MR. PECK: What time? Are you

17 talking about '74?

18 Q. In the '70 to '74 period were you ever

19 aware of that?

20 A. Well, 1 remember back in -- And I'11

21

8/31/2004
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2 0. One pound?

3 A. Yes.

4 Q. Of what?

5 A Per day.

6 Q. One pound of PCBs leaving the plant per

7 day?

8 A. Right.

9 Q. Was that in water?

10 A, Yes.

11 Q. And do you know whether or not that was

12 achieved?

13 A, You know, reductions were achieved, but

14 the decision to close the plant was made

i5 before the final technology to do that

le was ever put in place or finished.

17 Q. Am I to understand that it was not done,

18 that the goal that you set was not

19 achieved?

20 A, In what I'm remembering in "70 was a

21 program to develop technology for

22 removal of PCBs from water. A lot of

23 things were being done. But by '71 a
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1 decision was made to shut the plant.

2 All those ongoing programs became a moot

3 point at that point.

4 Q. Okay.

5 MR. PECK: Can we take a quick

6 break?

7 {A break was taken.)

8 Q. We were talking about what was shared

9 with you by the parties who conducted

10 this study. You have indicated to us

11 that, Mr. Brown, there were no

12 contaminants that were leaving the

13 plant, PCBs that were leaving the plant,

14 to your knowledge after you became the

15 head chemist at the plant in 1974.

16 Al Yes. You know, that wmeonitoring had

17 continued to the point where the levels

18 were demonstrated to be extremely low,

19 non-detects to very, very low levels.

20 The plant was gone.

21 Q. What were those levels, Mr. Brown, if

22 you don‘'t mind telling me, that were --

23 A. Well, you know, I've really, not seen

B/31/2004 9:05 AM 89

ADAD21-003625
HARTOLDMONO0033581



4/121/1998 Brown, Jerry; Mars Hill

1 nor heard of that since 13972 or ‘3.
2 Q. In connection with your deposition
3 today, what documents did you review?
Al Oh, in conmnection -- I have not reviewed
5 any of that kind of documentation.
6 Q. What documents did you review?
7 A, Really very few.
8 Q. Well, tell me what they were.
9 A. I'm trying to think specifically. One
10 of them was a priority pollutant scan
11 that we did in '81.
12 Q A what, now?
13 A. Priority pollutant scan.
14 . That you did in 19812
15 A Yes.
16 Okay. What else?
17 Al I can't specifically name another
18 document, you know, that I remember the
19 name of.
20 Q. You don't remember any other document
21 you looked at?
22 AL No.
23 Q. Did you look at any depositions?
8/31/2004 9:05 AM 70
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1 A, No.
2 Q. Didn't read any depositions?
3 A, No.
4 Q. Did you look at any test data that was
5 done either in the '70s or '80s?
6 AL No, not other than the document that I
7 mentioned to you.
8 Q. Tell me who did that priority poliutant
9 scan in 1981.
10 A, Well, that was done at our -- what we
11 called our MRC group in Dayton, Ohio,
12 who had a great deal of special analysis
13 technology in place. Monsanto Research
14 Corporation is what it was called. It
15 was a laboratory for special testing in
16 Dayton, Ohio.
17 Q. What kind of testing did they do at that
18 time?
19 Al Well, the priority pollutant scan
20 testing and PCB testing was, you know --
21 Do you know what I mean when I say
priority pollutant scan?
3 Q. No. Tell me what it is.

~
-
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2 there were a number of things listed

3 that were called priority pollutants.

4 0. Were PCBs one of them?

5 A. T don't remember PCB being included from

& a regulatory standpoint as part of the

7 priority pollutants. It may have bheen.

8 My memory is unclear on that. But

3 typically you could do a priority

10 pollutant scan plus PCB scan as part of

11 the same package of work.

12 Q. Was it done in '817?

13 A. Yes.

14 Q. And what were the results of the testing

15 that was done in '81?

16 A. None detected.

17 Q. None detected?

18 A, Yes.

19 Q. Where was the testing done?

20 A. You mean what stream?

21 Q. Yes. I mean where. Was it stream

22 sediment?

23 A. The testing was done in Dayton, Ohio,
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1 but if youn want to know what species of

2 testing, it was water discharge.

3 Q. Water discharge from the plant?

4 AL Yes.

5 Q. But if y'all weren't manufacturing PCBs

6 -- Maybe it is a stupid question. It

7 won't be the first one I have asked

8 probably. What were you testing water

9 discharge for PCBs for?

10 Al As I mentioned, it was a very common

11 thing when you do priority pollutant

12 testing. We weren't manufacturing

13 priority pollutants either. But it was

14 part of environmental testing protocol

15 that we and everybody else did at that

16 peint in time.

17 Q. So the water that you tested was water

18 that was discharged from the plant?

13 A. Tes.

20 Q. And would it be highly unlikely that you

21 would find PCB contamination in that

22 water if y'all weren't manufacturing

23 PCBs at that time and dismantled tbe
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1 facilities?

2 A. Yes.

3 Did you check the water in Snow Creek?
A. No. At that point in time, no, because

5 we were testing discharges from the

6 plant, because the permitting processes

7 was for water discharges.

8 Q. Getting back to the '70s, do you recall

9 having any kind of conversations with

10 anybody about an EPA inquiry that was

11 given to y'all in '75?

12 A. No.

13 You weren't made aware of it as a

14 chemist who was responsible for

15 analyzing chemicals that may --

16 A. No.

17 Q. No one told you about that?

18 A. No.

19 Q. Were you aware of any reply that y'all

20 might have made to the Environmental

21 Protection Agency out of Washington in

22 connection with the PCBs that were

23 manufactured or waste product stored on
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1 this plant site in 19752

2 A. No.

3 Q. Nobody asked you to get involved in

4 that?

S A. No.

6 Q. And do you remember any kind of

7 statement being made as to the waste

8 materials that were buried in the

9 landfill, PCB waste materials, you being

10 asked or talked to about any kind of

11 report that might have been made to them

12 about the waste materials, EPA, in *75?

13 A You know, it is very possible that I

13 could have been asked what I knew, but I

15 simply don't remember being asked.

16 Q. Well, tell me if you would, what did you

17 know about the amount of PCBs that were

18 buried in the landfill south of 202 at

19 that time?

20 A. I knew that the drums of residual

21 material had been buried from the

2 production for several years. As far as

23 a specific quantity, I did not know.
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1 Q. Where would one get a figure of ten

2 million pounds?

3 A, I would expect freom calculations of the

4 amount generated from residues, I mean,

5 if that is a figure that has been

S generated. Now, I don't know that

7 number. I'm answering you based on how

8 I would expect that kind of number to be

9 generated.

10 Q. And tell me again how that would be.

11 A. Well, you know, records on production

12 were very well documented. And it was

13 known then for each pound of production

14 how much ~-- how many pounds of residue

15 may have remained behind.

i6 Q. Are those figures available now,

17 production figures?

18 A. I don't ¥now. All of that has been in

19 archives for many, many years. I have

20 not seen any of that kind of data since

21 it was archived.

22 0. Where is it archived?

23 A. In St. Louis.
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1 Q. But there are production figqures for PCB

2 archived in St. Louis?

3 MR. PECK: Object to the form of

4 the question, lack of

S foundation.

6 A. I'm assuming so. I don't know.

7 And you say it would be easy to

8 calculate from production what waste

9 materials were buried in the landfill.

10 Were the waste materials from PCB

11 production in Anniston ever buried

12 anywhere else --

13 A. No.

14 . -- other than those cells?

15 A. No, not to my knowledge. You know, what

16 happened in the *30s, I would not expect

17 it because the practice was on-site.

18 Q. Okay. BAnd has any of that -- Other than

19 what Mr. Mayausky told us about the four

20 hundred thousand pounds that was removed

21 from the western landfill, has any of

22 that been removed from either the south

23 or west landfill to your knowledge?
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No.

Do you know of your own personal
knowledge how the arrangements were made
to close down the inquiry that
Commission was making about PCBs in 1971
and '72 when this lab testing was going
on?

How to close down the inquiry?

You indicated earlier -- And maybe [
misunderstood you, Mr. Brown. I
certainly don't want to put words in
your mouth. You indicated y'all closed
production, closed this lab down, and
apparently y‘'all had worked something
out with the Alabama Water Improvement
Commission at that point. Am I correct
or incorrect?

Well, it is my, you know, recollection
that monitoring continued for some
period of time. Levels were extremely
low, indicating no, you know, ongoing

release from the manufacturing site.
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What about waste site?

MR. PECK: What did you say?

MR. STEWART: Waste site, the

landfills.

The waste site was covered over.
Were you monitoring at all for PCB
releases from the waste site in any
fashion?
I do not know.
Well, I'm asking if you were as the
chemist., Was anybody working under you
there at the plant doing that from 1975
on?
No.
Now, you've mentioned Choccolocco Creek
earlier. Was there any work done to
your knowledge by these people who were
doing the testing in the early '70s in
Snow Creek?
From --
For PCBs in sediment or in water?
I would assume so.

Was there any found there that caused

78
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2 MR. PECK: Object to the form of

3 the question, lack of

4 foundation.

S A, I really don't know what was found there

6 in '71, ‘2, '3.

7 Q. Was any sediment removed or work done

8 around Snow Creek to change either the

9 direction of the creek or take any

10 sediment out and remove it?

11 A. During that period of time?

12 Q. Yes.

13 A. No.

i4 Q. At that particular period of time do you

15 recall a suit being filed by any

16 regulatory agency against Moasanto, in

17 the '70s, about PCB contamination?

18 A. No.

19 Q. Any other organization bring any action

20 against Monsanto here in Anniston?

21 A, No.

22 Q. Do you remember -- Do you know the

23 organization VASK?
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1 A. I've heard of it.

2 Q. Was there any effort made by them in the

3 '70s about contamination of Logan Martin

4 Lake?

5 A. If there was, I do know.

6 Q. Do you remember any concern being

7 expressed by your colleagues at Monsanta

8 either here or from St. Louis about some

2 problem about Logan Martin Lake and

10 perhaps closing it for fishing purposes

11 in the '70s because of PCB

12 contamination?

13 A. Well, I remember some of the fish

14 species were sampled all the way down to

15 the mouth of Choccolocco at Logan

16 Martin. But so far as any further

17 discussions of what that meant, I was

i8 not involved with it, and I do not know.

19 Q. Okay. So it is your understanding that

20 the plant's production facilities were

21 phased out, the testing was phased out,

22 and the levels were so low that

23 everything was worked out at that point
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in time with the regulatory agencies and
¥'all did no more testing after that

point in time for PCB contamination in

the '70s7
A. That's correct.
Q. Now, tell me if you would what city,

county, or state officials locally here
were talked to by Monsanto Chemical

Company here in Anniston, the Anniston

plant, in the '70s about PCB
contamination?
A, That's a question for somebody like

Mr. Papageorge or the plant manager
whose job interfaced with the community
and elected officials more than me. I
do not know.

Q. Do you know of any official meeting that
Monsanto had with local city or county

officials or state officials such as the

state health department, the local
outfit here in the '70s?

A. Not that T know of, no.

Q. Do you know of any meeting that was had
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with anybody at, say, this Bethel
Baptist Church or any of the neighbors
who lived around that ditch where you
bhave indicated that PCBs were found east
of the plant? Were there any meetings
that you all held with members of the

community at that particular time?

A. Well, there again, I don't know.

Q. To your knowledge were any meetings held
with any of the residents?

A. To my knowledge?
Yes.

A, I wasn't involved, so I don't know.

Q. Are you saying there could have been but
you just don’'t know about any?

A. Sure, yes.

Q. Did you participate in any meetings,

community-wide meetings, where the
problem was discussed, not only with
residents that lived around the plant
but people in general here in the
Anniston area, about PCBs, Mr. Brown?

A. In what era?

82
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1 Q. The '70s.

2 A. No.

3 Q. Now, Mr. Brown, what is it that you Xnew

4 at that particular point in time about

5 the dangers of PCBs as it relates to

& possible contamination of the

7 environment? What did you understand at

8 that particular point in time as a

9 chemist here at the local plant and as

10 being responsible for monitoring

11 potential contamination by that property

12 or any property?

i3 MR. PECK: Are you now in '75 or

14 what time frame?

15 Q. Well, from the time you became head

16 chemist here at the Anniston plant.

17 A. The only thing that had been identified

18 that led to the closure of the plant was

19 the stability of the material in the

20 environment.

21 And who is it that told you that?

22 A. The testing that was developed and then

23 the data generated from the testing.
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1 Q. Well, did you know at that time or were

2 you made aware at that time of any

3 health risks that the PCB contamination

4 might pose to human beings?

5 A. I've never seen -- I‘'Ve never seen Or

6 heard of any known health risks from

7 PCBs.

8 Q. Did you ever have an opportunity to talk

9 to Mr. Papageorge about it?

10 A. Specifically talking about -- Yeah, back

11 as data was emerging, uh-huh. You know,

12 there were different things that were

13 being alleged and -~

14 What were they, Mr. Brown?

15 A, Well, one incident was the Japanese

16 situation where I believe it was rice

17 oil that was contaminated.

18 Q. And when did you learn about that? Was

139 that in *'757

20 A. That would perhaps have been earlier

21 than *75. I don't remember. But

22 somewhere in that era.

23 Q. And what happened there? Do you know?
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Was there some harm that came to humans
at that time?

There was some harm that was thought to
come from PCBs but then later proven to
be from other impurities that were in
that particular system.

Is that what you understood?

Yes.

And who did you understand that from?
Different publications that I've read
over the years.

Did anybody in particular at the company
tell you those things?

Not that I can specifically remember.
2id you know of any other problems that
were assocliated with human exposure to
PCBs either on a chronic or acute basis?
No.

And that was your understanding of the
only study that had been done by anybody
that indicated there might be some harm

that was caused by PCBs to people?

/3172004 9:05 AM
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Well, you know, I did a lot of my own,
observations with people who worked in
it for fifty years. And without any
ever obvious or known health problem
whatsoever, I've worked in it myself. I
have had it all over my hands day after
day for many days, never had any health
problem whatsoever then or now.

Did you know of any other studies that
might have been done? Did anybody ever
tell you about any studies that Monsanto
bad done that indicated it might cause
some harm to humans, that Monsanto had
actually paid for?

No.

Did Mr. Papageorge ever tell you,

Mr. Brown, we have done a study and it
indicates there is a potential harmful
effect to humans, liver disorders,
intellectual impairment, impairing the
immune system? Did they ever indicate
anything like that to you?

No.
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might be a problem?

2 A. I've heard that chloracne is a problem

3 that bas happened with pecple with PCB

4 exposure. It usually clears up.

s Q. Was Mr. Elmer Wheelsr working with the

6 company when you first went there?

7 . I know the name, and that's the extent

8 of it.

o Q. Wasn't he in the medical department?

10 A. I think so, but you know -~

11 Q. Did you ever communicate with him about

12 the potential harm or did he ever

13 communicate with you as a chemist here

14 at the plant about the potential harm

15 PCBs might cause human beings?

16 A. I've never talked to Mr. Wheeler.

17 Q. Do you know whether the regulatory

18 agency., EPA, or the U.S5. Government ever

19 outlawed or made this a requlated toxic

20 chemical compound?

21 A. It was requlated as part of the TOSCA

22 regulations in '77, as I remember.

23 0. 112
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1 A, Uh-huh (indicating yes}).

2 Q. Did that have anything to do with --

3 A, *77, *78, in that era.

4 Q. Do you know whether that had anything to

5 do with the closing of the production

6 facilities here?

7 A. The facilities were closed here because

8 we learned it was stable in the

9 environment .

10 Q. And potentially contaminating the

11 environment?

12 A, Well, if it is stable in the

13 environment, that means it is not being

14 degraded in the environment and can stay

15 arcund for long periods of time.

16 Q. And might have a harmful effect on

17 people?

18 A. I've never known of any harmful effects

19 documented.

20 Q. And that is your position?

21 A. Yes, it is.

22 Q. Okay.

23 A. I know personally somebody that started
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off working in 1929 and worked in the
operation fifty years or forty-five to
fifty years.
One man?
He is ninety-six or seven now.
As a scientist, as .a chemist --
But there are a lot -~
-- you don't understand that to be a
basis for making & statement that it is
not harmful, is it?
But there are many others also.
You haven't done any scientific testing
of that --
Me perscnally, no.
Okay. Tell me if you know of any
products that were removed from the
narket and y’all stopped production of
here in Anniston because of a problem
not only with PCBs but with other kinds
of byproducts in the '70s that y'all
stopped producing.

MR. PECK: Monsanto's Anniston

plant?

/31/2004 9:05 AM
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MR. STEWART: Yes, at the Monsanto
Anniston plant.
MR, PECK: PCB?
MR. STEWART: A PCB type product,
yes.
That y'all removed from the market.
We were making chlorinated terphenyls,
What is that?
Well, that is exactly what it is. I
don't mean to be short, but it is
chlorinated terphenyls.
What was it used for?
I did not know the marketplace.
S0 you don't know what the product was
used for? You just knew what you were
making? When was it discontinued?
As part of the same -- within a year of

the PCBs, '72.

Qkay. Do you know why it was
discontinued?
Well, the -- The concern about the same

stability in the environment concerns

that applied to PCBs.
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1 Q. Qkay. Do you know of any studies or

2 tests -- Did anybody share with you any

3 studies or tests that came out of Sweden

4 or California at that time in the *70s?

5 A. If T read those at that point in time, I

6 simply can't remember any details of it.

7 Q. When if you recall, Mr. Brown, did y'all

8 next have problems with PCB

9 contamination at the Monsanto plant that

10 you were involved in personally?

11 A. Well, the guestion arose when the Soil

12 Conservation Service was preparing to

13 dredge Choccolocco Creek. And we were

14 approached about consulting with them on

i3 the proper disposal of the dredge

16 material.

17 Q. Why would they consult with you,

18 Mr. Brown?

19 A. Because the regulatory agencies, ADEM at

20 the time, had told them that they needed

21 to learn the PCB concentration in

22 sediment they might remove for proper

23 disposing of that sediment.
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1 Q. So they came to y'all based on --

2 A. On the requests of ADEM.

3 . And who at ADEM had requested the Soil

4 Conservation people come talk to you

5 all?

6 A. I can't specifically name the person

7 but, you know, this led to a series of

8 meetings between ADEM, Soil Conservation

9 and us. And it seems like Bill Lott

10 might have been involved, and Charles

11 Horn.

12 Q. When did that take place?

13 A. I want to say '83-ish.

14 Q. Bill Lott and Charles Horn recommended

15 that the Soil Conservation people meet

16 with y'all about dredging activities in

17 Chocecolocco Creek?

18 A. Yeah. They request that they consult

19 with us about testing and proper

20 disposal of dredge material that may be

21 removed.

22 Q. What contaminant was there that y'all

23 had the expertise in?
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PCB.

Tell me if you would if they had done
some testing and found some PCBs in the
scil and sediment in Choccolocco Creek.
I don't remember if they had or not.
Why is it that they thought there was
that substance there?

Well --

MR. PECK: Wait a minute. Object
to the form of the question,
calls for speculation as to
what they thought. Go ahead.

Go ahead, Mr. Brown.

Well, the agencies knew and had
documented that this was a PCB
manufacturing plant. That was no
secret. It had been well communicated.
The fact that downstream is the water
discharge from this plant was well
documented.

So that is where it came from, from your
plant?

MR. PECK: Object to the form of

/31/2004 9:05 AM
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the question.

That's what you are saying, isn't it?
What I'm saying is the potential was
there that needed to be investigated.
Okay. The potential are you talking
about --
That the sediments could contain PCBs.
That came from Anniston's Monsanto
plant?

MR. PECK: Object to the form of

the question.

Is that right, Mr. Brown?
Yes. That's what I've said.
Did y'all make the determination and did
the agency make the determination that
in fact the PCB contamination had
migrated from the plant down to
Choccolocco Creek?
Well, what we did at that time was put
together people who were expert in
sampling streams, put together a
sampling plan for Choccolocco Creek.

And who was it that was a part of that

4/21/11998 Brown, Jerry; Mars Hilt

team, Mr. wn

2 A. Well, ADEM, Soil Conservation, us, and

3 then the group who had the expertise in

4 doing this kind of work.

5 Q. Who was t

6 A, It was a group out of our environmental

7 sciences group in either St. Louis or

8 Dayton. I can't remember.

9 Q. That is Monsanto's environmental group?

10 A, Yes.

11 Q. And was the testing actually done there

12 at Choccolocco Creek?

13 Al Yes, it was.

14 Q. And what determination or findings were

15 made?

16 A. It was found that the levels in the

17 sediment were generally ten and below

18 and diminished on downstream.

19 MR. PECK: Ten parts per million?

20 THE WITNESS: Ten parts per

21 million.

22 Q. That's what y'all found?

23 A. That's what the study found.
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1 Q. I mean, it was Monsanto's study?

2 A, It was a joint study.

3 Q. Between ADEM and Soil Conservation and

4 Monsanto?

5 A. Right, and was done by the consultants.

6 Q. Went you say consultants -- I understood

7 you to say, Mr. Brown, that these were

8 Monsanto employees.

9 A. They were, but they were people who had

10 expertise in this area.

11 Q. And who exactly was that that supervised

12 that testing?

13 Al 1 remember Bill Adams and Tom Hegheem as

14 the two principal.

15 Q. H-o-g-e-m?

16 A. H-e-g-h-e-e-m, I believe, Hegheen.

17 Q. Okay. And they performed the testing

18 and provided the results to the state?

19 A. They did the sampling. The protocol was

20 written up specifying exactly what to

21 do. This was agreed to by all parties

22 involved. They came down and executed

23 this protocol.
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And what happened after that?

The samples were then sent to the
laboratory and analyzed and the results
generated, which led to another meeting
And who was the meeting with where the
results were reviewed, Mr. Brown?

So0il Conservation, ADEM, and us.

And what decision was made about the
dredging of Choccolocco Creek at that
time?

Well, the requlatory limit as
established by the Toxic Substances
Control Act that you alluded to earlier,
was fifty parts per million.

In the soil?

Didn't matter what it was in. I mean,
if it was considered to be -- If
anything contained more than fifty parts
per million PCBs, it was regulated by
TOSCA. If it was below that it was not.
And that is what y'all were traveling

under?
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That was the reg. That's a law, yeah.
And what would you do if it was more
than fifty parts per million?

The sediments would have been landfilled
in a PCB approved landfill.

But you found none that were above that
level?

That's correct. The average was less
than ten, as I remember.

Average was less than ten?

Tes.

Where all did you sample at that time in
the '80s, just Choccolocco Creek?

For that study, yes. That was
specifically for the dredging program
that SCS was proposing on Choccolocco
Creek.

What recommendations were made at that
time?

The recommendation was made that --
their questioning at the time was
whether or not the sediments could be

placed in borrow pits that were
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generated when I-20 was built. And

2 based on the data and based on the

3 regulations and laws in place at that

4 time, that was a perfectly acceptable

5 place Ifor the disposal of that

3 sediment.

7 0. And that is what y'all recommended?

8 MR. PECK: Object to the form of

B the guestion.

10 A. I mean, that was the state of the laws

11 and technology at that time, so, yes.

12 Q. Am I to understand, Mr. Brown, you to be

13 saying here today that y'all had -- To

14 go back earlier, y'all had known there

15 was some off migration of PCBs in the

16 water systems here through the drainage

17 and ditches and into Snow Creek as early

18 as the "70s, dida't you?

19 A. Yes.

20 Q. And now here we are in the '80s and it

21 has migrated -- How many miles away

22 would Choccolocco Creek be from the

23 plant?
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1 A, Three to four.

2 Q. Three to four miles from the plant?

3 Al Yes,

4 Q. Okay- And it was found in levels

5 down -- Was any fish testing done at

3 that time?

7 Al No .

8 Q. Was there not some testing of fish being

9 done by the conservation department and

10 the state in the '80s?

11 A. I'm sure there was. I mean, that is

12 their job, and I'm sure there was sone

13 done .

14 Q. Wasn't there some concern about the

15 capabilities of allowing people to

16 continue to fish and to use that

17 facility down there for that purpose

18 down there in the '80s, Mr. Brown?

19 A. I don't know., I mean, I wasn't involved

20 in those discussions, so you now, I do

21 not know.

22 Q. Well, do you not recall the Attorney

23 General of the State of Alabama becoming
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concerned about PCBs and contamination
of Logan Martin Lake in the '80s?

A. Yes.

Q. Didn't that happen about the same time
that y'all were talking about the
dredging in Choccolocco Creek?

A. That happened in the year or two after
that, as I recollect.

Q. Weren't you involved in that?

Yes. I was invoived in the next step,
which was done on Snow Creek then.

Q. Why was a study done on Snow Creek, the
next study, Mr. Brown? What particular

problem were you looking for, PCBs?

A, Yes.
Q. Is it not a fact, Mr. Brown, that the
fish -- levels in the fish that were

found in the mid '80s were above what
was the recommended levels, Mr. Brown?
MR. PECK: Object to the form of
the question, lack of
foundation.

A. I don't know.
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Q. You don’t have any idea?
A. No. I mean, I don't know.
Q. Well, is it not fair to say just

historically, so we get the record
straight, that Choccolocco does spill
into or pour into Logan Martin Lake? Am
I not correct about that?

A. Yes.

Q. And there was a PCB problem in the lake
that the Attorney General was worried
about in the mid '80s, Charlie Graddock?

MR. PECK: Object to the form of
the guestion.

Al You know, the PCB problem that I
remember in the mid '80s was
precipitated by a discharge into Snow
Creek that was discovered by the state
and reported.

Q. Okay.

A. From a different facility.

Q. Tell me about that.

A. Well, they noticed an oily discharge out

of a facility on Snow Creek and
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investigated and found a PCB discharge

2 coming out of that. And I don‘t mean

3 parts per million. I mean pure stuff.

4 And the guy who owned the facility said,

5 "Well, if you think I have a problem,

€ you need to look at Monsanto.®” And that

7 of course -- The Attorney General I

8 think filed an injunction or whatever

e zgainst that company, and that problem

10 was eventually resclved.

11 And then that led to them doing

12 some screening samples up Snow Creek

13 that they approached us about, which

14 then led to another study that was done

15 on a segment of creeks that was defined

16 by their screening study. And when I

17 say that, that screening study, they did

i8 some scoop tests to define an area that

19 needed to be tested further.

20 And that testing then -- The

21 protocol was put together for that, and

22 then that was carried out. That was

23 again a multi-agency effort involving
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1 three groups, EPA out of Atlanta, two

2 sections of ADEM, and a representative

3 from the Attorney General's Office.

4 Q. And did you participate with that group?

5 A. Yes, I did.

6 Q. Who was the representative out of the

7 Attorney General's Office?

8 A. Gary Allen was the field representative.

9 Q. Okay. Who represented ADEM?

10 A, I believe Bill Lott did, represented the

11 what water group, and then they had

12 somebody else that represented the solid

13 waste group. And I don't remember who

14 that would have been.

15 Q. Okay. And who all from the community

16 was involved? What city officials, what

17 county officials were involved, and what

18 state health people were involved,

19 Mr. Brown?

20 A. Well, we had the three groups from EPA,

21 the two from ADEM, the Attorney

22 General's Office and us, and that was

23 the involvement as I remember.
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There weren't any local officials
involved?

No.

Did you talk to anybody with the
engineering department of the City of
Anniston?

We did as this progressed, yes.

Who did you talk to there?

I think Don Warden.

And what did you talk to Don Warden
about?

I talked to him about the fact that we
were looking at dredging, removing some
sediment from a section of that stream
or tributary.

A section of Snow Creek?

A tributary, yes.

And did you get permission from him to
do that?

Yes.

And was that in writing?

1 don't remember.

Did you participate in the conversations

9:05 AM

4i2111998 Brown, Jerry; Mars Hill

with him?

Yes, 1 did.

What exactly was Mr. Warden told?

We had maps where we had done samplings
and had generated sediment
concentrations of PCBs.

What were those levels?

They typically ranged from a thousand or
thereabouts.

Parts per million?

Down to four or five, six, seven,
something like that.

Four or five, six, parts per million?
Right.

But you had readings as I high as a
thousand parts per million in the
sediment along Snow Creek --

A tributary leading to Snow Creek.

-~ in the mid '80s?

Yes.

Where was this tributary located, east
of the plant?

Northeast.

-

<t
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1 Q. And where was it in connecticn with

2 where Bethel Church is and Mars Hill?

3 A. It would have been alongside Bethel but

4 north of Mars Hill.

5 Q. I assume that y'all immediately called a

6 meeting of the Bethel church, of the

7 community and told them what you found,

8 did you not?

9 Al We met with representatives of the

10 church.

11 Q. Did you tell them what you had found?

12 A. And told them we had discovered sediment

13 samples containing PCBs and that we were

14 entering into what we needed to, a

15 remediation program.

16 Q. Who else did you meet with in that

17 communpity?

18 A. The land owners of the particular

19 sections of creek there that adjoined

20 that particular stream.

21 Q. And was that the extent of the people

22 you met with?

23 A. Yes. We explained basically what we
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1 proposed to do and needed to get their

2 permission to do it.

3 Q. And what did you do?

4 A. For that upper section there, we removed

5 the sediment and put in a pipe and

6 covered it over.

7 Q. When you say upper section, what are you

8 talking about?

2 A. That would have been a section from

10 Tenth Street to Bethel Church.

11 Q. So you removed the sediment from around

12 ~- from Tenth Street to Bethel Church

13 and put a pipe in there?

14 A. That's correct.

15 Q. What else did you do?

16 A. We removed sediment alongside Eleventh

17 Street and the railroad track to just

18 below the confluence with Snow Creek.

19 Q. All right, sir. What else did you do?

20 A, That was the program.

21 Q. What happened to the soil that you

22 removed from the site, Mr. Brown?

23 A, It was stored in a pile in the landfill
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area, sampled to determine -- sampled
statistically to determine, according to
specified protocols, concentration and
then was shipped to Emelle for
landfilling.
What were the concentrations in the
sediment you took out of Snow Creek and
Bethel to Tenth Street?

MR. PECK: Object to the form.
The composite sampling of that was
something over fifty parts per million.
I don't remember exactly.
So in that setting you needed to remove
it to someplace like Emelle. That is
what y'all were required to do?
That's correct.
That was true in '85 and would be true
in 95, wouldn't jt?

MR. PECK: Object to the form of

the question.

For PCB waste today, yes.
Now, tell me, Mr. Brown, if you can,

what y'all found by way of

/31/2004 9:05 AM
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concentrations in the soil that was
taken from Tenth to Eleventh. Was it
different from the concentrations of
PCBs y'all found in --
From Tenth to Eleventh?
You mentioned that across Tenth Street
y'all took some.
Yes.
What were --
That was primarily a concrete channel,
so there weren't sediments in that
section that could be sampled. So we
had to get out of that concrete channel
then to take more sediments.
And what kind of concentrations did you
find?

MR, PECK: On the other side of

the concrete channel?

MR. STEWART: Yes.
A hundred, you know. I remember on the
order of a hundred and two hundred parts
per million and then diminishing on down

to below ten.
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§0 am I to understand that beyond

he
walls of the concrete culvert -- y'all
went beyond that in the sediment that

was alongside the ditch there, and y'all

'80s along that ditch?
Yes, yes.

Aren't those fairly high levels of a

and four hundred parts per million?
Aren't those considered pretty high
levels of PCB in soil, Mr. Brown?

MR. PECK: Object to the form of

the question.

It was obviously above the target limit
of fifty parts per million that was
established as the standard, and that is
why we proposed to move that sediment.
Am I to understand, Mr. Brown, that
y'all had done no monitoring from the
time that you ail shut down your
operation in '74 until this particular

matter was brought to your attention by
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the Attorney General and by the state in
about 19852 Had y'all done any
monitoring of anv kind for PCBs?

Not in that segment of stream. That's
correct.

Well, the landfill itself that is south
of 202, the water that drains off that
landfill went into a stream or a
drainage ditch that ultimately ran into
Snow Creek, didn't it, down through the
Cobb Town and Sweet Valley Community?
Yes, but that landfill had been capped
way before that. There was no exposed
waste.

No exposed waste?

No.

#Well, had y'all not ~~- Can you tell me
then what you are saying? Are you
saying it is your contention and the
contention of Monsanto at that time that
the PCB that was found in the sediment
along Snow Creek did not come from the

landfill south of 2022
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1 A, It was expected it had come from
2 discharge 001, which had been monitored
3 and documented in the early '70s.

Q. Maybe I misunderstood you. Of course
5 I'm getting older. so my recollection is
6 not as good as it used to be. But it is
7 my understanding, Mr. Brown, based on
8 what you had previously told me that
9 y'all didn't have a big problem with
10 PCBs in the '70s. Didn't you tell me
11 that earlier? We can go back and lock
12 at your testimony, but I thought you had
13 told me that.
14 A. What I had attempted to tell you was
15 there was a known discharge of PCBs that
16 was then stopped and was no longer
17 continuing.
18 Q. But you also told me, I believe,
19 Mr. Brown —- And you correct me if I'm
20 wrong, because I certainly don't want
21 the record to misspeak at this point.
22 But you also told me that y'all had got
23 it down to rather moderate levels,
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1 certainly not anything like a thousand
2 parts --

3 A. In the water levels, yes. That's in the
4 water that was monitored, yes, exactly
5 right.

[ Q. So are you telling me that the PCB

7 concentrations that you found over there
8 near the Bethel Church came from

9 someplace other than this southern

10 landfill?

11 A. I have no evidence it came from the

12 landfill. We were measuring is -- You
13 are confusing water levels and sediment
14 levels.

15 Q. I thought you were talking about

16 sediment levels.

17 A. PCBs are known to attach to sediments

18 and hold themselves.

19 Q. Okay. But it is my understanding,

20 Mr. Brown, that --

21 MR. PECK: Wait, wait, wait just a

minute. Let him answer the

23 question.
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1 MR. STEWART: Let me ask him the

2 question.

3 MR. PECK: He is entitled to

4 answer --

S ¥R. STEWART: I understand that.

6 He is entitled to answer the

7 question, but if he has some

8 confusion about it, I'm

9 entitled to ask him a

io guestion like I want him to

11 ask him. It is my

12 deposition. If you have an

13 obiection, make cne.

14 MR. PECK: I am making one. You

15 won't let him answer the

16 question. If you don't let

17 him answer, we are going to

18 stop the deposition.

19 MR. STEWART: What, now?

20 MR. PECK: 1If you don't let him

21 answer the question, we are

22 going to stop the deposition.

23 MR. STEWART: No, we are not going
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1 to stop the deposition.

2 MR. PECK: We will. If you don't

3 let him answer questions, if

4 you cut him off, we will stop

5 the deposition and get it

6 ruled on. He is entitled to

7 answer the question.

8 MR. STEWART: That is fine. You

9 do whatever you need to do.

10 MR. PECK: What was that?

11 MR. STEWART: I said you do

12 whatever you need to. That

i3 is exactly what I said.

14 MR. PECK: I just didn't hear you.

15 MR. STEWART: I just want to make

16 sure you understand that.

17 MR. PECK: I understand you.

18 Q. Tell me if you weren't talking about

19 sediment levels or levels in the soil, a

20 thousand parts per million, or as much

21 as four hundred or five hundred parts

22 per million across Tenth Street when you

23 were talking about testing you did in
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1 19852 Is that not correct?

2 A. I was talking about sediments.

3 Q. Along the ditch?

A Yes.

5 Q. S50 we are not talking about apples and

6 apples. Did you do any sediment testing

7 in 1971 or '72, or were you talking

8 about water?

9 Al I was talking about water, the water

10 being discharged from the plant.

11 Q. So it is your testimony that to your

12 knowledge there were no sediment tests

13 done in 1971 and *72 by this lab?

14 A I'm sure some were done.

15 Q- Do you know --

16 A. But the concern in 1972, if I may

17 explain a little bit -~

18 Q. Okay. All right.

19 AL Was —- There was a water stream that

20 left the manufacturing unit and had for

21 many, many years. And that water stream

22 in the 1969 to '70 era, we quantitated

23 and learned how much PCB was in that
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1 water stream. The entire thought

2 process was to stop that discharge from

3 that water stream.

q That was done, as demonstrated by

s testing for some period of time after

6 the plant was shut down. Okay.

7 I'm sure simultaneously during

8 that period of time some sediment

9 testing was done. I don't know what the

i0 data were. I wasn't a part of it.

11 However, the fact that PCB in a

12 sediment in 1985, the reason -- The bad

13 thing about PCB, as I stated earlier,

14 was its stability in the environment.

15 And when it hooked onto something, it

16 stayed there.

17 Q. So if I understand your statement to me,

18 what you were trying to tell me a minute

19 ago -- And I did cut you off, and I

20 apologize to you. But what you were

21 trying to tell me a minute ago was the
testing y'all did around the plant was

3 for water discharge, and y'all were
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2 off the plant site itself in water

3 discharge.

4 But were there not some sampling

5 - in

[ Choccolocco Creek at that same time in

7 the '70s and the Logan Martin Reservoir

8 in the '70s by these same lab people?

9 A In fish, yes; I remember. In water, I

10 don't remember.

11 Q. So you are saying there were some fish

12 sampling done to your knowledge in 1971

13 and *72, along in that same period?

14 A. Yes, yes.

15 Q. But would that not be -- Because of the

16 potential migration of PCBs from the

17 plant site to Snow Creek to Choccolocco

i8 Creek to the reservoir?

19 A. Yes, yes.

20 Q. And were there not some findings at that

21 point in time that indicated a

22 significant problem with PCBs in the

23 lake? And at that time, I mean '71, '72
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1 period.

2 MR. PECK: Object to the form of

3 the question, lack of

4 foundation.

5 A. I don't remember specifically anything

6 about the lake. Okay.

7 Q. Well, I don't want to rehash that

8 information, but I thought we had gone

9 over that there was some problem earlier

10 that you were familiar with.

11 A. Choccolocco ties into the lake, and

12 there was some connection there.

13 Q. And there was some potential problem at

14 that time that you remember. Am I

15 correct or incorrect?

16 A. Yes.

17 Q. So it should not have been a surprise to

18 you, Mr. Brown, nor to anybody at

19 Monsanto that y'all found this problem

20 in 1985, was it, at Snow Creek, whether

21 it was Bethel or across the road from

22 Tenth to Eleventh Street there in Snow

23 Creek where you had to remove sediment,
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if you had a problem in the '70s as far

2 down the creek as where it enters

3 Chocecolocco and possibly even with the
Logan Martin Reservoir? It wouldn't

S have been a surprise to you, would it?

6 A. The fact PCBs were present, that was not

7 a surprise, no.

8 Q. And what information did you provide to

9 -- other than to Don Warden -- to the

10 local city and county officials about

11 the problem y'all had found there? Any?

12 Do you recall any?

13 A. We talked to, along with Don Warden --

14 who -- I can't remember if it was the

15 mayor or city manager at that time, but

16 those two.

17 Q. What testing did you do beyond just the

i8 testing there along the creek bank, any?

19 A. Not as part of that testing, no.

20 Q. Did you do any beyond the creek bank?

21 A, No.

22 Q. Mr. Brown, you were familiar with the

23 PCB production area, weren't you, when

/31/2004 9:05 AM 122

4/21/1998 Brown, Jerry; Mars Hill

1 the plant was operating?

2 A, Tes.

3 You were there and observed it?

4 A, Yes.

S Q. Didn*'t y'all have some rules and

6 requlations that y'all went by in

7 connection with that production as far

8 as clothing that people had to wear?

9 A. Well, it doesn't matter where you werk,

10 safety shoes, hard hat, and safety

11 glasses were required.

12 Q. Did you not have some special kind of

13 clothing that one had to wear if they

14 went in the PCB production area?

15 A, No.

16 Q. You don't recall having your workers

17 wear a specific kind of boots or a

18 special kind of clothing?

19 A, No. I didn't. I mean, we had -- We

20 have standard plant-issued uniforms that

21 are clothing that people wear regardless

2 of where they work.

23 Q. Were there any special instructions
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siven to the emolovees about how
given to the employees about

2 were to be washed or cleaned?

3 A. Well, laundry was done. It has always

4 been done on work clothing.

5 Q. Was that done on the plant site?

[ A. It is done by a commercial --

7 Q. Off the plant site?

8 A, Uh-huh (indicating yes).

9 Q. Was there any special precaution taken

10 with clothing that one might wear who

11 worked in a -- a worker who worked in

12 the PCB area?

13 A. No.

14 Q. What about eating food around the PCB

15 area? Was that allowed?

16 A. Well, we had lunchrooms next to the

17 control rooms.

18 Q. But were they right at the production

19 site, or were there any special

20 precautions taken?

21 A. Yes. They were right -- I mean, if this

22 were the production site, and this was

23 the control room, it typically was done
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1 in the control room f{indicating).

2 Q. Did Monsanto say to workers that it was

3 all right for them to eat in the

4 production area? I mean, did you have

5 to eat in the control room, or could you

6 eat in the production area where PCBs

7 were produced, eat meals?

8 A. Well, eating in the plant, normally you

9 want to sit down to eat. And that is a

10 place --

11 Q. I'm talking about --

12 A. You know, a place to sit down was

13 provided.

14 Q. But I'm talking about did y'all -- If

15 Mr. Papageorge or somebody of his ilk

16 said y'all took special precautions to

17 protect workers by way of clothing or

18 where they could eat around PCB

19 production, are you saying that wasn't

20 carried out here at this plant?

21 MR. PECK: Object to the form of

22 the question. It is

23 improper, asking him to
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comment on the testimon

another.
You know, what is considered special to
one person is subject to, you know,
personal opinion. We provided eating
areas in all areas of the plant.
So there weren't any special
precautions?
But the fact -- We provided clothing and
laundry for everybody in the plant,
special compared to somebody doing a job
someplace else. But you know, it was
not necessarily -- You know, for
somebody who worked in a facility like
that, I wouldn't consider it special.
It is routine. It is the way things are
done.
So there wasn't anything unique about
the kinds of things y'all did for PCB
production as opposed to what you would
do for production of any other product
you make at the plant?

Well, you have to consider we were
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making parathion. And parathion was
considered to be extremely toxic. And
there were no known toxicity hazards
associated with PCBs at all.

So y'all didn't -~

And so the real concern in our plant was
more on parathion than it was PCBs.
Okay. WNow, were you familiar with the
outlying areas -- As head chemist here
at this particular time, were you
familiar -- Before we get to that, let
me withdraw that and ask you. WRere you
familiar with the warning labels y'all
used with the PCBs that you attached to
the product itself when it left the
plant and went to, say, GE or someplace
like that for putting in transformers or
whatever?

Well, if you ask me what that had on
there, I couldn't say. But if I saw
one, would it ring a bell from years
past, it probably would.

Do you recall if y'all had a particular
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method that you suggested that GE or

2 Westinghouse use to deal with using PCBs

3 in either loading or unloading or using

4 them in the production process?

s Al See, we had groups of people whose

.3 responsibility it was to take care of

7 that kind of thing. 1 never was

8 involved in that.

9 Q. I'm just asking you. Do you remember

10 the product having some kind of

11 particular warning document that was

12 attached to it when it left the plant to

13 tell them about the potential hazards of

14 PCBs and what they might expect or how

15 they would treat it? Do you remember

16 that?

17 A. I'm sure that was the case, but I can't

18 remember specifically what it was.

19 Q. Do you remember what the general area

20 was like, the residential area? Were

21 there people located to the west of your

22 plant and to the north of your plant who

23 lived in houses, trailers, that kind of
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1 situation?

2 A. Yes.

3 Q. Was that true in the '70s and *80s that

4 we have talked about?

5 A. Yes.

[ Q. And were there people who lived in Cobb

7 Town and Sweet Valley in houses and

8 trailers and that type of facility in

9 that same period of time?

10 A, Yes.

11 Q. And do you recall, Mr. Brown, whether or

p¥3 not those people either to the west of

13 the plant site here in Anniston or to

14 the south -- there were people located

15 to the south across the road, weren't

16 there, residents over there?

17 A. Yes.

18 Q. Do you remember whether or not any of

19 those people in any of the areas I have

20 nentioned, north, south, west, and east

21 of the plant, raised gardens?

22 A. Yes.

23 Q. And can you tell me whether or not they
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1 alse perhaps raised hogs or chickens or 1 o Well, as it moves up the food chain does

2 cattle or anything like that? 2 it become more and meore concentrated?

3 A I don't remember any cattle. 1 remember 3 1Is that part of that biomagnification,
a few chickens, and 1 have heard of 4 Mr. Brown?

5 hogs. 3 A. Well, that part

6 Q. Okay. In that area? 6 but if you keep bringing it in, it

7 A. Uh-huh (indicating yes). 7 becomes more concentrated.

8 Q. Now, were you told by either Mr. Wheeler 8 Q. Do you understand that PCBs settled in

9 or anybody with the medical department ] the fatty tissue of, say, a hog or

10 of Monsanto, Mr. Papageorge or anybody 10 perhaps a cow if they are eating

11 in his category, that there might be a 11 contaminated material?

12 particular problem with someone who 12 Al In theory it would go in the fatty

13 raised a garden in an area where PCB 13 tissue.

14 contamination might exist? 14 Q. Do the same thing in plants, certain

15 A. No. 15 plants?

16 Q. Were you ever told about cattle or hogs, 16 A. Plants don't have fatty tissue.

17 where some problem might exist with the 17 0. But does it concentrate in those?

18 people who ate those particular kinds of 18 A, I have never seen any document of any

19 meats in an area that might be 19 uptake in plants.

20 contaminated by PCBs? 20 Q. You don't understand it to become

21 A. I never had any particular direct 21 biomagnified in plants?

22 instructions, but it is -- being a 22 A. No.

23 chemist, I know it is simply not good 23 Q. Now, tell me if you would if there was
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1 practice that you want to eat in areas 1 any warning ever issued from the *70s to

2 where various chemicals may be. 2 those who might be eating cattle or when

3 Q. Which would include PCBs? 3 you had the information about the PCB

4 A. Yeah. 4 contamination -- Was there any warning

5 Q. Do you know the term and did anyone 5 issued to any resident of Cobb Town or

6 share with you the term [ Sweet Valley or anybody who happened to

7 "biomagnification™? 7 live in the west of the plant or north

8 Yes. 8 of the plant or south of the plant? Did

9 When did you learn about that? 9 y'all ever issue any warning to anybody

10 During the development of the knowledge 10 about the particular health hazards?

11 on DDT and PCBs and those kinds of 11 You said cows. I don't remember any

12 materials that were determined to be 12 cows in that area.

13 stable in the environment. 13 0 Well, hogs?

14 So that would have been sometime in the 14 A, I don't remember any specific warnings.

15 *70s that you began to understand that? 15 Q. None at all?

16 Yes. i6é A. Not that I was a part of or knew of.

17 Can you tell me what your understanding 17 Q. I'm talking about any that would emanate

18 is of biomagnification? 18 from the Monsanto Chemical plant here in

19 It is a matter of things that are stable 19 Anniston that might have gone to anybody

20 that could perhaps be picked up in one 20 in that area, and from anybody in the
part of the food chain, could be 21 plant, either a plant manager or
transmitted to the next segment of the 22 somebody like Robert Jones oxr anybody
food chain. 23 like that.
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1 MR. PECK: Talking about --
2 MR. STEWART: I was talking about
3 somebody of his ilk or

somebody who might be over

5 him. I think he mentioned a
3 Mr. Bell who I think was head
7 chemist at one point in time.
8 Q. Do you remember any of them ever issuing
9 any warnings about PCB contamination?

10 A, Not that I'm aware of.

11 Q. Do you ever remember Monsanto buying

12 cattle or hogs from a particular

13 individual in the '70s or '80s?

14 A, I've heard the story of some pigs or

15 hogs being purchased.

16 Q. Do you remember when that was or when

17 that supposedly took place?

18 A. I would guess in the '71 era.

19 Q. And do you remember why the hogs were

20 purchased?

21 AL One reason is because they were

22 squatting on the land, on Mousanto-owned
23 land. And it was a way of ~- the
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1 easiest way of getting the hogs off the
2 land.

3 Q. Was there not some problem about the

4 meat being potentially contaminated by
S PCBs, Mr., --

6 A. Well, you know, there might have been a
7 concern of whether north -- or a

8 question. And to eliminates any

9 question, the hogs were purchased and
i0 done away with.

11 Q. Okay. Tell me if you would where those

12 hogs were located there. When you say
13 on Monsanto land, where is the land that
14 we are talking about that you purchased
i5 the hogs?

16 A, Well, it is -- Of course, T never went
17 there. So all I can tell you is my

18 understanding. But basically a section
19 of woods that would have been just

20 immediately north of what is known now
21 as the south landfill.

2 Q. So immediately north of the south

23 landfill?
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1 A, Uh-huh (indicating yes!).

2 Q. Is that where 202 went through there?

3 A. Yes.

4 Q. Can you tell me the name of the

5 individual from whom the hogs were

6 purchased?

7 A. No, I do not know.

8 Q. And the concern was that they might be

9 contaminated with PCBs at that time,

10 correct?

11 A. I mentioned two. One, squatting on the

12 land, and the other was a gquestion or

13 concern of whether or not there was any

14 potential for contamination.

15 Q. Now, who instructed -- who actually made

16 the deal from Monsanto?

17 A. Well, it is my understanding that Mike

18 Mullally did.

19 Who was Mike Mullally?

20 A. He was, as I remember, a shipping

21 supervisor in charge of all truck

22 movement ia the plant and shipments.

23 Q. All right. And who had instructed hin
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1 to do that? He didn't take it on

2 himself to do it. Who instructed him to

3 do that, Mr. Brown?

4 A. I don’t know. I never did know.

5 Q. Who was plant manager?

(3 A, I guess Bill Papageorge was still plant

7 manager.

8 Q. Would Mr. papageorge have been involved

9 in that?

10 A. He may or may not have been. I simply

11 don't know.

12 Q. What warning was given to the person

13 from whom the hogs were purchased? Was

14 there any statement made to him to your

15 knowledge that your hogs may be

16 contaminated with PCBs?

17 A, It was my understanding that he had to

18 search out who owned the hogs. And in

19 going through the community to find out

20 who owned the hogs, there was some

21 discussion that there may be some

22 contamination and we need to get rid of

23 that.
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concern expressed -- And this was in the
'70s, '71, '72, period. Was there any
particular concern expressed at all by
either Mr. Papageorge or this fellow
Mike --

Mullally.

How do you spell that last name?
M-u-l-1-a-1-1-y.

Was there any concern expressed by them
to the owner or to the community that
y'all had some kind of written record of
about PCBs in the area?

I don't know of a written record.

S0 it is just your surmise that this
might have been said?

Well, like I told you when this
questioning started, I don't have
personal knowledge of this. All I know
is what I was told transpired at that
point in time.

Who told you that?

Mike, and I think Eugene Wright was
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invelved in it.
So there is no doubt in your mind that
it happened?
I have no reason to believe it didn't
happen.
And the concern expressed was -- There
is no doubt that those were the concerns
they had when they bought them?
Whether there would be contamination and
squatting on the property.
Could be PCB contamination and squatting
on the property; is that right?

MR. PECK: Object to the form of

the question.

Yes.
Now, was there any other actions taken
by Monsanto to purchase anybody else's
livestock or produce in the Cobb Town or
Sweet Valley area or area west of the
plant or north of the plant? There were
chickens in that general vicinity there
near the plant all the time, wasn't

there?
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1 A. I can't remember chickens, you know. In

2 the west area I remember -- particularly

3 northwest I remember some chicken pens.

4 Q. Any of that poultry bought?

5 A, No.

6 Q. Was there any garden produce bought by

7 Monsante during this period of time?

8 AL Pertaining to PCBs, no.

9 Q. Pertaining to anything, Mr. Brown?

10 A. Well, as we go into the *74, *75, '76

11 era, we had an air pollution problem

12 caused by sulfur dioxide that from time

13 to time could do some vegetation damage

14 in gardens. And when that damage

15 occurred, the people were paid for --

16 Q. Taking their garden out?

17 A. They were paid for the damage to the

18 plants.

19 Q. Okay. Well, was there anything in

20 connection with PCBs, any purchases of

21 garden plots or plants?

22 A. I have never known any association of

23 PCBs with gardens. All the data I've
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1 seen I've never known of any uptake or

2 any concern at all with gardens.

3 Q. Tell me if you would, Mr. Brown, while

4 you were doing the sampling in the '70s

5 and doing the sampling in the '80s, did

6 you in fact do any air sampling?

7 Al Did a tremendous amount of air rates.

8 Q. For PCBs?

9 AL No, for sulfur dioxide.

10 Q. I'm talking about PCBs.

11 A. No. Well, you said air sampling. But

12 air sampling for PCBs, other than the

13 workplace prior to the closure of the

14 plant, no.

15 Q. Now, how did you do the air sampling for

16 the workplace prior to the closure of

17 the plant, Mr. Brown?

18 A. Again, this was technology that had to

19 be developed, and that kind of

20 technology back in those days, today we

21 would consider it quite crude. It was

22 through a series of scrubbers and then

23 that followed by GCF analysis.
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1 Q. What is GCF?

2 A. Gas chromatography.

3 Q. So you used gas chromatography to test
what you found in your structure?

5 A. Right.

€ Q. When did y'all perform those tests?

7 A. Well, prior to the closure of the plant.

8 Now, I don't know exactly when it

9 started.

1¢ Q. Would it have been as early as the late

11 '60s?

12 A. Perhaps starting in '69, '70.

13 Q. And continued until you closed that

14 plant down in '7172

15 A. *71.

16 Q. Do you know or remember what the

17 findings were?

18 A. No.

19 Q. Were the levels fairly significantly

20 high or low, or do you have any idea?

21 A. They were low.

22 Q. What were they?

23 A. I don't know.
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1 Q. How do you know they were low,

2 Mr. Brown? I'm just curious.

3 A. Just based on how I know anything. I

4 mean, it is based on remembering from

5 twenty-five, thirty years.

6 Q. You are just saying someone told you

7 they were low or not as high as you

8 expected them to be?

9 A. Yes. And then looking at it from a

10 technical standpoint, you are dealing

11 with a very, very heavy molecules that

12 can't stay in the air very long. They

13 can't move in the air very long. It is

14 not like an organic carbon. If you

15 generate an airborne level, it simply

16 cannot exist for very long and be

17 transported very far.

18 Q. Tell me if you would, Mr. Brown, if you

19 were aware at that time of what level

20 might be considered to be a dangerous

21 level of PCBs.

2 A. I don't remember.

23 Q. Do you know anything about that today?
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No

2 Q. Do you know whether or not after that

3 air testing was done for PCBs in 1970 --

4 say maybe the late '60s up through '71,

s did y'all do any testing in the '70s by

6 air for PCR?

7 A. After the plant was closed?

8 Q. Yes?

9 A. No.

10 Q. Did you do any in the *80s?

11 A, No.

12 Q. Did you do any in the '90s?

13 A. Well, I have seen your monitors and some

14 of the others floating around.

15 Q. You have seen our monitors. Are you

16 talking about the one at Carter Street

17 and on top of Mars Hill?

18 Al Uh-huh (indicating vyes).

19 Q. Tell me if you would if you know of any

20 others out there, Mr. Brown, that are

21 monitoring the air.

22 A. I don't know of any.

23 Q. Well, have you seen —- I mean, with the
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1 naked eye have you seen what appears to

2 be an air monitor of y'all's property,

3 Mr. -

4 A I've not looked or noticed. No.

5 Q. I thought you meant -—- I thought you

6 said -- Maybe I misunderstood you again,

7 Mr. Brown.

8 A. The only one I have personally seen was

9 the one sticking up on top of Mars Hill.

i0 Q. Okay. Are you aware of the fact that

11 there are other air monitors located on

12 your property either near the catchment

13 basin or over on the southern landfill?

14 A. I have heard that some air monitoring

15 was perhaps underway.

16 Q. And whe did you hear that from?

17 A. Alan Faust.

18 Q. Alan Faust told you there was some air

19 monitoring --

20 A. Well, he didn't -- In routine

21 communications facts like that are

22 typically mentioned.

23 Q. What did he say?
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1 A. Exactly that. There was some air
2 monitoring underway.

Q. Who did he say was doing the air

monitoring?

A. He didn't say.
6 Q. You mean Monsanto has people who are
7 doing air menitoring on their property,
8 Mr. Brown, and you don't know --—
9 MR. PECK: Donald, you know it is
10 being done by the lawyers.
11 MR. STEWART: This is our
12 deposition. Let us ask the
13 question.
14 MR. PECK: Well, you know it is
15 being done by the lawyers.
16 If you want to beat him up
17 about it, go I had. Have
18 fun.
i9 MR. STEWART: 1I'm not going to
20 beat him up. I just want to
21 ask him some questions.
22 Q. Is that being done by someone other than
23 Monsanto?
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1 A. I have told you specifically what he
2 told me, what I have heard communicated
3 and the fact that some was being done,
4 period. That's all.
5 Q. Was the statement ever made to you about
6 the findings by Mr. Faust?
7 A, No.
8 Q. Not at all. Is it common practice for
9 y'all to have someone else, Mr. Brown,
10 monitor the air around your plant other
11 than Monsanto? 1Is that common practice
12 for you?
13 A. In today's environment, more and more
14 contractors are being used. That is a
15 very common practice across all
16 industry.
17 Q. Is this a contractor as you understand
18 it that you use?
19 A. I don't know. I don't know.
20 Q. Do you any idea who is doing the work?
21 A, No.
2 Q. Do you know why your lawyers chose to do
23 it as opposed to you, Mr. Brown?
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2 0. You mean Monsanto doesn't have the

3 expertise to monitor the presence of

4 PCBs in the air?

5 A When I say we, I'm talking about the

[ Anniston, Alabama facility does not have

71 the expertise today.

8 Q. Okay. Mr. Brown, tell me if in fact

9 that expertise would be available to you

10 through St. Louis.

11 A, I don't know.

12 Q. Okay. Has anybody checked?

13 A. I have been away from that segment so

14 long 1 am not up to date. I do not

15 know. My function now is roughly

16 twenty-five to thirty percent at this

17 facility, seventy-five percent the rest

18 of the world. So I check in here. I

19 have an office here, but I don't have a

20 full-time job in Anniston, Alabama.

21 Q. So it would be an unfair gquestion to ask

22 of you, Mr. Brown. We will go on to

23 something else.
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1 MR. PECK: What do you want to do

2 about lunch?

3 MR. STEWART: Well, I really do

4 want to take a fairly short

5 break for lunch today because

[ I have to leave tc go to the

7 airport this afternoon. And

8 I'm going to try my best to

9 go like a bat out of

10 you-know-what. So I will sit

11 right here, and I'll be here

12 when you get back.

13 {A lunch break was taken from

14 12:00 noon to 12:30 p.m.)

15 Q. (By Mr. Stewart} Let me ask you,

16 Mr. Brown, if you remember a task force

17 that was put together in the '70s on the

18 plant dump itself at the Anniston plant.

19 A. I vaguely remember, you know -- You

20 know, I'm recollecting the '71, *'72,

21 era, something like that. It began to

22 recognize that maybe -- Maybe it was

23 early *'70. But I don't remember. But
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typically called dumps.

Actually what I'm talking about is a
task force that was set --

Let me continue --

Okay. I'm sorry. I cut you off.

In the early '70s the identification of
operating what had been known at that
point in time as dumps as landfills
would -- a standard of operation that
was being developed at that point in
time.

Okay.

And so what I think you're referring to
is a group of people who would have been
put together to put those kinds of
practices in place.

In the '70s?

In the early '70s.

Would a Mr. Mullally, M-u-1-l-a-l-l-y --
M. B. Mullally, does that name ring a
Bell?

Yes.

/3112004 9:05 AM

12

13

14

15

16

17

is

19

20

21

23

412111998 Brown, Jerry; Mars Hill

And Hal Brazelton, is that an employee
who was working at the plant at that
time?

Yes.

And Mr. J. L. Etheredge, T. W. Lawrence,
J. H. Powell, and E. G. Wright, are
those all people who worked at the plant
in the *70s?

Yes.

Do you recall them working on this task
force on the plant dump at that time tc
make this transition that you are
talking about?

I remember the effort. [ couldn't have
named the people that were involved.

But those people -- Are those people I
mentioned people that logically would
have been involved in something like
that?

Yes.

Do you remember one of the problems that
were areas of concern during that period

of time being leakage from the PCB dump?

813112004 9:05 AM
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1 A. No, I dom't I don't remember that and

2 don't know anything about it.

3 Q. Do you remember anybody ever talking to

q you about the PCB dump area being

S identified as a potential sericus water

6 pollution source?

2 A. No.

8 Q. Who is J. L. Corder?

9 a. Jegsge Corder whe was the operations

10 superintendent at that point in time.

11 Q. Jesse Corder? And ~-

12 A. Jess or Jessie, however you pronounce

i3 it.

14 . Would Mr. Mullally have reported to him?

15 A, Probably so at that peint in time.

16 Q. And in the overall scheme of things, who

17 would Mr. Corder have reported to?

18 A. Whoever the plant manager was at that

19 time.

20 Q. Could it have been Mr. Papageorge or his

21 successor?

22 A. Yes.

23 Q. Who followed Mr. Papageorge at the
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1 plant?

2 A. Gene Jessee.

3 0. So it was either Mr. Papageorge or

4 Mr. Jessee that Mr. Corder reported to?

5 A. Yes.

6 Q. And is it your understanding if there is

7 an environmental problem and you have to

8 deal with regulators that the person who

9 is ultimately responsible at the plant

10 is the plant manager?

11 A. Yes, sir.

12 Q. So 1f there is something that has to be

13 signed off on or some regulation that

14 has to be complied with it is the

15 responsibility, as you understand it,

16 Mr. Brown, of the plant manager, whether

17 it be Gene Jessee or Papageorge or who

18 at the plant to take that

19 responsibility?

20 A, In most cases that regulations were

21 developed, that was acceptable practice,

22 yes.

23 Q. He is the one who is held accountable
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also by Monsanto. is he not, for what

2 happens in the environmental area here

3 at this plant?

1 A. He along with others, uh-huh (indicating

5 ves) .

6 Q. Well, who are the others?

7 A. Well, today, for example?

8 Q. Yes, just give me that as an example.

9 A. Well, there is an EHS lead who is

10 responsible for this plant.

11 Q. Who is that and what is that?

12 A. It is environmental safety and health

13 lead who has responsibility for --

14 Robert Jones reports directly to him.

15 He doesn't report to the plant manager.

16 Q. So that person is over and above -- In

17 the hierarchy of the company, is that

18 person over and above Mr. Blake

19 Hamilton, who is now the plant manager

20 here?

21 A. There is no such thing as over and

22 above. It is a matrix type

23 organization.
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1 Q. Well, on environmental affairs does the

2 chain of command work this way, that EHS

3 lead, as you have termed it, is that

4 person the one that Mr. Hamilton

5 responds to?

6 Al No.

7 Okay. Who does he respond to?

8 A, The operations excellent lead, who is

9 Dennis Cavner.

10 Q. So there is a different chain of

11 command?

12 A, Yeah. It is a matrix.

13 MR. PECK: You are not thinking

14 politically correct, Donald.

15 MR, STEWART: Yeah, I know. The

16 diffusion of responsibility.

17 That is what they did in

18 Congress. They did away with

18 people who had capability to

20 make decisions. Now we have

21 all of them making them, and

22 we are not getting any. And

23 you can leave that on the

8731/2004 905 AM 155

4/21/11998 Brown, Jerry; Mars Hilli

recerd.

2 Q. In the overall scheme of things, though,

3 at the local plant, Mr. Hamilton is

4 ultimately responsible as far as

5 requlators are concerned as you

6 understand it for the environmental?

7 A. Yes. He has the signature authority.

8 0. Okay. And then does Mr. Jones or his

9 predecessors -- did they actually report

10 to the plant manager in the past?

11 A. Yes.

12 Q. And can Mr. Hamilton or his predecessor,

13 Mr. Mayausky -- can they tell whoever is

14 in Robert Jones?! place, whether it is

15 Robert Jones or you, tell them what to

16 do about environmental matters?

17 A. Can they?

18 Q. Did they? In other words, did you

19 report to them about decisions that were

20 made at the local plant level about

21 environmental matters?

22 A. Sure.

23 Q. About emissions and all that stuff?
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1 A. Sure'.

2 Q. So ultimately they were in your chain of

3 command? Did you hold Robert Jones'

4 position before he took it?

5 A. There were other people in that position

6 between the time I had the direct

7 responsibility and Robert.

8 Q. Who were they?

9 A. Robert Cheever was one.

10 Q. Is he still here at the plant?

11 A. No. He is in St. Louis.

i2 Q. And was he a chemist and a trained

13 environmentalist, or what was his

14 background?

15 A. He is a chemical engineer, is trained in

16 environmental.

17 Q. Is he a long-time employee of Anniston,

18 or was he brought in to take over

19 environmental affairs?

20 A. He moved in here as a promotional

21 opportunity in the environmental

22 organization back in I guess '82 or

23 something like that.
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1 Q. He took your position in '827

2 A. He actually worked for me for a while

3 and then was moved directly to report to

the plant manager.

5 Q. When did that occur?

[ A Mid ‘80s, something along there. 1I'm

K not sure exactly when.

8 Q. Okay. And then who replaced him? Was
9 there anybody between Mr. Cheever and
10 Mr. Jones?

11 A. It was open for a period of time when we
12 were going through that transition in
13 the late *80s and didn't know if the

14 plant was going to be here or not. And
15 I basically filled in that

i6 responsibility along with a lot of other
17 roles during that period of time. Then
18 when we reorganized, Robert Jones was

19 brought in and hired for that specific
20 job.

21 Q. So you filled in some of the time when
22 it was open?
23 A. Right.
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1 Q. So then it was -- You had the

2 environmental job, and then Mr. Cheever
3 took it over, worked for you for a while
4 and took it over in '85, and then you

5 filled in after he left?

6 A. Right.

7 When exactly did he leave?

8 . I'm guessing the '87 era. No. Let's

9 see. ‘86, '87, somewhere along there.
10 ‘86 is when we were really into the

11 downsizing., '86, '87 time frame.

12 Q. And then Robert came in --

13 A, Was it '897?

14 Q. 50 you might have held it -- held the

15 position again for, say, two years?

16 A. Uh-huh (indicating yes}).

17 Q. Two, two and a half years?

is A. Un-huh (indicating yes). Some of these
19 dates are hard to pin down.

20 Q. 1 understand, I understand. BAs the

21 person who was to analyze in '74 the

2 waste that might have left the plant

23 site, were you familiar at all with what
8/3172004 9:05 AM 159
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is tas orece that was dealid .
this task force that was dealing with

2 the dump site did? Did you make

3 yourself familiar with that?

4 A, Well, what I remember was the upgrading

S of the landfill to meet landfill

6 standards --

7 Q. What was done in that regard? Do you

8 know?

E —- that were in place.

10 Q. Do you know what was done --

i1 A. Well, it was basically capping and

12 operational procedures of routine

13 covering and controlling of water inflow

14 and controlling of water outflow and

15 things of this nature.

16 0. Isn't it correct that one of the

17 concerns they had was PCB outflow from

18 the dump?

19 A, I don't remember that as being a

20 concern.

21 Q. If I showed you a document --

22 MR. STEWART: How about marking

23 that.
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1 {Plaintiffs' Exhibit Number

2 One was marked for

3 identification.)

4 0. I show you a document here that talks

5 about the task force. It is Plaintiffs’'

6 Exhibit One to your deposition. How

7 about looking at that, and maybe that

8 will refresh your recollection. Then I

9 will ask you some questions about it.

10 Now, does that sort of help you

11 and improve your recollection of what

12 happened?

13 A. Well, I mean, you know, I was aware that

14 sonething -- the upgrading was being

15 done. You know, I never saw this

16 document. I didn't know the specifics

17 of what that -- what was being done. So

18 you know, does it help my recollection?

19 No. It informs me about some stuff that

20 is documented that I wasn't aware of.

21 Q. If you will lock on the first page

22 there, it talks about something I want

23 to ask you some questions about. It
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dump and a lack of security throughout
the dump area. Water leakage from the
PCB dump is what I have reference to.

ind then in the next ragrapl i

3 paragraph i
says., "In light of the attention PCB has
received, it is highly probable that the
Monsanto PCB dump area could be
classified as a serious water pollution
source.”

Now, let me ask you if you would
to take a look at Plaintiffs' Exhibit
Two.

(Plaintiffs' Exhibit Number
Two was marked for
identification.)
Just take a look at that. This purports
to be the western landfill section. Are
you familiar with that? Is this the
western or the southern?
This is the southern landfill.

Well, I guess what I have trouble with

is it says location of interceptor wells

/31/2004 9:05 AM
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and observation wells for the western
landfill corrective action system. Ts
this southern or the western?

Let me help you with a little bit of
confusion.

Well, I've got some.

What is known today as the western
landfill was not in existence as a
landfill -- identified landfill at this
point in time.

Okay. So what you are talking about
here is the western part of the southern
landfill?

This was the western portion of the
landfill itself.

Of the southern?

This was known as the landfill.

Okay.

You can call it whatever you want to,
but at this point in time it was the
landfill. And this was the correction
in the western part of the landfill

area.
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i Q. Okay. 1°'m not trying to fuss with you

2 about anything. I have -- We have had

3 an understanding previously, Mr. Brown,

4 in this case that when we talked about

3 the western landfill we were talking

6 about a landfill that was located west

7 of the plant. And we call that -- I

8 call that the western landfill, and T

5 think we have generally been calling it

10 that. So you are educating me a little

11 bit. What you are telling me -- And I'm

12 not fussing with you at all. This is

13 the landfill, as you understood it,

14 which would be south of 20272

15 AL That's correct.

16 0. Now, are all these -- Are the cells that

17 are depicted on Plaintiffs' Exhibit

18 Number Two to your deposition, which is

19 this map that we are loocking at -- Is

20 that all the cells that are located in

21 that landfill?

22 A. Yes.

23 Q. Now, tell me if you would -- If you can,
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1 designate it, and I would want you to

2 mark it with a pen, if you can designate

3 what particular area or cell in tb

4 landfill houses the PCB waste, if you

S know.

6 A, This area here {indicating).

7 0. Now, vou have marked -~ and if you

8 would, I would like for you to make that

9 a little darker. But you have marked

10 cell 1-E and what appears to be cell -

11 it is hard to read on this little map,

12 and 1 think that is as much a fault of

i3 the copier as anything -- 2-E and 3-E;

14 is that right?

15 A, You know, I'm not that familiar with

16 what is designated as 1-E to know the

17 difference between it and this cell.

18 And the only --

19 Q. Maybe you can mark it better with that

20 one, Mr. Brown.

21 A. If I had a broader tip or something.

22 And whether I drew it here or here, I'm

23 not certain on (indicating). But if you
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1 ask me specifically to give you cell

2 numbers, I would have told you 2-E and
3 3-E.

Q. S0 2-E and 3-E are what you understand

S to be the cells in which the PCB

6 contamination or wastes or whatever you
7 want to call it is stored?

8 A. And perhaps 1-E. That one I'm not sure
9 of.

10 Could be?

11 A. Right.

12 We are certainly not going to hold

13 you -- I understand what the situation
14 is. 1I'm not going to hold you to any
15 great degree of accuracy about that.

16 Now, when you -- Go back to this letter
17 or report -- or recommendation, rather,
18 of the task force.

19 Mr. Mullally and his group are

20 talking about, in that first paragraph,
21 water leakage from the PCB dump. And
22 then they are talking about that being a
23 problem of a serious water pollution
/31/2004 9:05 AM 166
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1 source. Are we talking about, again

2 going back to Plaintiffs®' Exhibit Two,

3 these same cells as you understand it,

4 Mr. Brown?

5 I Yes.

6 Q. And that was where the PCB as you

7 understand it -- the PCBs were buried in
8 1970 and the time period that

9 Mr. Mullally and his group would have

10 been looking at the dump? That is the
11 dump they are talking about?

12 A, Yes.

13 Q. And at the time is it fair to say it was
14 not a dump but was -- Well, it was a

15 dump and wasn't a landfill. I got my
16 statements wrong. Y'all weren't

17 following any regulations at that time,
18 just dumping it?

19 A. In 1970 to '71 is when it was converted
20 from the open operation to closed

21 landfill operation.

2 Q. So I guess what I'm talking about is you
3 just took the barrels up there and put
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them in the pit, and

there wasn't any

2 cover or anything before this task force

3 made its recommendations in 18702

4 MR. PECK: Object to the form of

S the guestion.

6 A, I can't directly answer that question

7 because I never went up there, never saw

8 it.

9 Q. Okay. It refers in here in the first

10 paragraph, says it)nmediate action., Would

11 you read that, and then I'll ask you

12 some questions about it. It goes on to

13 the next page.

14 A. Okay-

15 Q. It says there were old drums -- It says

16 immediate actions. That is on the first

17 page. And it talks about eliminate PCB

18 drainage from the present dump site.

13 What it says is, "To accomplish this it

20 is recommended that extensive changes be

21 made in the present dump area." And it

22 goes on to say what they were going to

23 do with the old drums that were just
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1 lying on the banks, that that should be

2 moved to the bottom of a hole. Do you

3 see that?

4 A, Uh-huh (indicating yes).

5 Q. Do you understand -- It talks about

6 sufficient dirt should be brought in to

7 cover it and be compacted and so forth.

8 Is that what you are talking about that

] they had done earlier when they made

10 that transition from a dump to a

11 regulated landfill?

12 A. Yes.

13 Q. Would it be fair to say, then, from

14 reading this paragraph that there were

15 drums just laying out thetre on the bank

i6 of this particular hole that they had

17 previously been put into?

18 MR. PECK: Object to the form of

19 the question.

20 Q. You can go ahead.

21 A. All I know is what I read from the

22 documents.

23 Q. You don't have any reason to disagree
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1 with Mr. Mullally and his task force
2 about what they had been tasked to do?
3 A. I have no reason to agree or disagree.
Q. You don't have any information to

s indicate or believe it was done any
6 differently than what it says in the
7 report, do you?
8 A. No.
9 Q. Now, tell me if you would, Mr. Brown, if
10 other than in these cells there was any
11 PCBs buried anywhere else to your
12 knowledge during the time of operation
13 there. You have talked about during the
14 'S0s and '60s.
15 MR. PECK: You mean during the
186 operation of that landfill?
17 MR. STEWART: From the time of the
18 operation up to '70, during
19 the operation of the
20 production facility is what
21 I'm talking about.
22 Q. Do you know if PCB waste, the steel

» 23 residue, was buried anywhere else?

8/31/2004 9:05 AM
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1 A. It is my understanding in the western
2 landfill.
3 Q. Now, vyou have said something a minute
4 ago that T frankly had not understood
5 until you said it. But you indicated a
6 minute ago that the western landfill was
7 not a dump or a landfill and treated as
g such. Is that correct or incorrect?
9 A, Well, it was closed out in 1960 or
10 thereabouts and capped.
i1 Q. And capped? How was it capped?
12 A, Dirt was put on top of it. Clay was put
13 on top of it.
14 Q. Just clay was put on top of it?
15 A. Yeah.
16 Q. Did you have any idea what was buried
17 over there?
18 A. No, not other than what I have heard
19 from older employees.
20 Q. What did you understand from older
21 employees was buried in that western
2 landfill?
23 MR. PECK: Just for the sake of --
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I think the way it is

2 actually referred to in the

3 documents now, to avoid

4 confusion is west end.

3 a. West end, e-n-d, west of the plant --

3 A. Plant wastes prior to 1960.

7 Q. Do you know what kind of plant waste?

8 A. Well, that could have involved

g phosphorus and phosphate slags and

10 residues from the PCB manufacturing.

11 Q. Okay. Anything else that you understood

12 was -—

13 A, Not to my knowledge.

14 Q. Now, to get some sense of direction

15 here, are we talking now about -- Can

16 you show me where south would be on

17 Plaintiffs' Two?

18 A. {Indicating.}

19 Q. Can you just mark it with your pen with

20 an $7?

21 A. {Executed by the witness.)

22 Q. And then put north on there, and then we

23 will know what the rest of it is.
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1 A. {Executed by the witness.}

2 Q. Okay. Now, do you know where the -- So

3 that we -- while we are on this, we

4 might as well get it -- where the PCBs

5 are buried, what that was before y'all

6 started using it as a dump site?

7 A. It was my understanding it was an iron

8 ore hole.

9 Q. Iron ore?

10 A. Yes.

11 Q. Do you know who the previous owner was?

12 A, No, I do not.

13 Q. Do you know if you had gone down to

14 bedrock, Mr. Brown?

15 A. 1 do not.

16 Q. If the previous owner had?

17 A. I do not know.

18 Q. Do you know anything at all about the

19 hydrology of the area?

20 A. I know what we have learned through the

21 '80s, through many, many, many borings.

22 . And what is that?

23 A. Basically a hundred feet of -- plus or
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very, very highly impermeable clay
pretty much over that entire section.
What, at the bottom of the pit? Is that
what you are talking about?

No, over the entire section there.

Oh, the surface is -~

From the surface down for a hundred to a
hundred and twenty feet is highly
impermeable clay.

Okay. What's below that?

You start getting into some rock
formation.

Do you know whether or not the pit had
been dug out to the point -- Was there
one pit or two pits?

I don't know.

And do you know whether or not whatever
number of pits there were had been dug
out to bedrock before Monsanto started
using it?

I do not know. I would not expect so ~-

What about --
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-- based on --

Go ahead.

-- based on the boring work that was
done in the '80s. You know, going down
a hundred to a hundred and twenty feet
is an awfully deep hole to dig. I have
heard figures of thirty to forty feet
deep.

So you think it might have been as much
as thirty to forty feet deep before
y'all started using it?

That is the figures I have been told.
And who told you that?

Gosh, I don't remember.

Just general history or knowledge abcout
the --

Yes.

Now, when you talk about that, you are
talking about these cells that you have
circled here on Plaintiffs*' Exhibit Two
where the PCBs are buried?

That's correct.

Was there any other waste material or
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2 waste?

3 Al Not to my knowledge.

4 Q. Can you tell us just if you have any

5 is buried in these

6 other cells or these other solid waste

7 management units?

8 A. Yes, I do.

9 Q. Can you tell us what it is?

10 A. These other cells were built primarily

11 to support parathion operation.

12 Q. All the other cells have parathion?

13 A. Or parathion intermediates, PNP kind of

14 wastes. PNP stands for

15 para-nitrophenol. And certain of these

16 cells contain primarily sulfur that had

17 a surface coating of organophosphate on

18 the sulfur. And that is all that is in

19 this cell {indicating).

20 Q. Which cell is that?

21 A. 4-W.

22 4-W has sulfur in it?

23 Yes.
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1 Q. Okay.

2 A. And sulfur is in 3 -- 2 and 3 also.

3 . 2 and 32

4 A. Yes.

5 MR. PECK: 2-W2

6 THE WITNESS: 2-W.

7 Q. Is there any parathion in any of those

8 cells that you have just mentioned?

9 A. Well --

10 Q. 3-#, 2-W-A and 4-W?

11 A. Not in 4-W. 1In 2 and 3-W there is some

12 parathion residue. And when I say

13 residue, I'm talking about it would be

14 parathion contaminated articles like

15 rags and gloves and sample bottles, not

16 liquid parathion.

17 Q. What about cell 2-W and cell 1-W? What

18 is that, parathion?

19 A. The 1-W is the old cell that was used

20 for the very first parathion type

21 wastes,

22 Q. All right. What about 2-W?

23 A. It also had sulfur and parathion
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contaminated type waste in it.

What about 4-E -~ and I don't know what
the other is.

4-E and 5-E are the two cells we have
spoke about earlier. <These are both
RCRA cells. 5-E contains all the
demolition debris from the parathion
demolition, including the dirt from
underneath the plant. 4-E contains both
some sulfur, and it contains a portion
of material that was picked up and
relocated from this area when the
highway came through (indicating).

Mark that area you are talking about,
5-E or 4-E?

4-E.

It contains some highway area material?
Yes. It contains some -- See, this cell
actually -- You know, what I'm showing
you is for illustration only. I don't
know the exact boundaries.

I understand.

But it was something like so

/31/2004 9:05 AM
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{indicating) .

So the parathion cell or cell 1-W moved
out a little on the right-of-way?

When the right-of-way came through, it
went across that cell. All of that was
excavated and relocated to 4-E.

Okay. W®hen you talk about the highway,
you are talking about 20272

Yes.

Anything else buried there in any of
those cells?

Not to -- Well, you have general plant
trash kinds of stuff.

Like paper and stuff like that that was
buried?

Right, right.

Tell me --

Most of that was buried over in this
section {indicating).

Which is --

Yes. The last thing disposed of in the
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1 landfill -- Weil, and there is one

2 other -- Well, let me finish that.

3 There was debris from a particular

4 building that was torn down, a large

s cement building that was torn down in,

6 like, 1990, '91. All the debris was

7 placed here {indicating).

8 Q. When you say here, what cell was that?

9 A. 3-E.

10 Q. So in 3-E you placed all the debris from

11 a building that was torn done?

12 A. Right.

13 Q. Around when?

14 A. 1990.

15 Q. Okay.

16 A, And we also had one other material

17 called Santotire, which is a steel

18 bottom from polyfoam manufacturing,

19 asphalt-like material, nonhazardous

20 material that some of it was buried in

21 this cell also (indicating}.

22 Q. In 3-E?

23 A. Yes.
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1 Q. Now, can you tell us how much acreage is

2 -- Do you know how much acreage there

3 is --

4 A, Within fence here there is --

S Q. Not within fence. I'll ask you -- Well,

6 tell me fence first.

7 A. Within fence is about thirty acres.

8 Q. How many acres are —-

9 A. In cells, around twelve, fifteen, in

10 that neighborhood is my understanding.

11 Q. Close to half of the thirty acres?

12 A. Uh-huh {indicating yes) .

13 Q. Now, tell me if you would, Mr. Brown,

14 who the operator of this landfill was --—

15 There is a suggestion in here that there

16 be an operator or management person.

17 Who did that?

18 A. Let me see what you are --

19 MR. PECK: Referring to

20 Plaintiffs' Exhibit Onez

21 MR. STEWART: Yes.

22 A. Which page are you looking at?

23 Q. In paragraph five on page two.
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1 A Okay.

2 Q. It says the entire dump and solid waste

3 disposal should be made the
responsibility of one person. Who did

‘5 that become?

[ A, Bill Taffee.

7 Q. And is Mr. Taffee still living?

8 A. Barely.

9 Q. How old is he?

ic A, Eighty~something.

11 Q. And where does he live?

12 A, Just over -~ Not far from you.

13 Q. Here in Anniston?

14 A, Yeah.

15 Q. What, somewhere in the -- Keith or Knox?

16 Al Keith comes to mind. I don't remember.

17 Q. So he was the operator of the landfill

18 for what period of time, from the time

19 the task force put this thing together

20 until he retired or --

21 A. Until he retired in probably '82.

22 Q. So he operated the landfill from '7¢

23 to —-
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1 Al Now, when we say operated, he had

2 responsibility for management of what

3 went on from an operational standpoint

4 of that landfill.

5 Q. Who did he report to?

6 A. Initially he reported to the SD

7 superintendent until --

8 Q. Who was that?

9 A, That would have been Joe Landwehr until

10 he left and that position was phased

11 out. And then he reported to Bill Voss

12 then from probably mid to early -- mid

13 '7Q0s to '80, and in 1980 he reported to

14 me.

15 Q. Reported to you?

16 A. Uh-huh {indicating yes).

17 Q. And how long did he report to you, until

18 he retired?

19 A. Two years. Uh-huh (indicating yes).

20 Q. Did someone take his place?

21 A. That became more a part of the
responsibility of the person for -- who

3 was in charge of the environmental
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control at the plant.

2 Q. Which would have been Robert Jones or

3 Mr. Cheever?

4 A. Yes. Of course when Jones came most of

g it had been capped out and closed up.

6 But Cheever and prior to Cheever --

7 And where is Mr. Cheever now?

8 A. He is in St. Louis.

9 Q. Werking with Monsanto?

10 A. Solutia.

11 Q. What is his position there?

12 A. He is in the environmental control at

13 the Queeny plant.

14 Q. In --

15 A. St. Louis.

16 Q. Tell me if you would, Mr. Brown, what

17 water or drainage would come off of this

18 plant. Would it run north off the

19 bottom of Coldwater Mountain ~- off this

20 landfill, would it run north?

21 A, The general surface flow is, ves, to the

22 north.

23 Q. Is there a drainage ditch that runs --
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1 ultimately ran under the highway that

2 would accept or take the water and

3 then --

4 A. There were two or three of them.

5 Q. And does that then go into the drainage

6 ditches that y'all had previcusly found

7 some -- in the '70s and '80s found some

8 PCB contamination?

4 MR. PECK: Object to the form of

10 the question.

11 A, Ultimately it does.

12 Q. Okay. And then does it ultimately go

13 intc Snow Creek?

14 AL Yes.

15 Q. So when Mr. Mullally and his crew were

16 talking about ~- this task force were

17 talking about the PCBs at the private

1e dump operation posing a water pollution

19 problem or health hazard, as a practical

20 matter what they would be talking about

21 is that drainage that would come off --

22 Would they be talking about the surface

23 water that comes off there and goes to
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1 Snow Creek ultimately?

2 MR. PECK: Object to the form of

3 the cquestion, lack of
foundation.

5 A. All I know is what I read right here.

[ Q. What else could they be talking about

7 other than that, Mr. --

8 A. I don't know of anything.

9 Q. Okay. Now, during the time that

10 Mr. Taffee worked or served as this

11 operations manager, was he required to

i2 maintain some kind of record of what was

13 buried in the landfill?

14 A. He kept records.

15 in what form?

16 A In the form of designation of what type

17 waste went into what type cell.

18 What about amount?

19 A. There was no measurement of quantity

20 per se until the late '70s or early

21 ‘80s.

22 Q. And was there any estimation made as to,

23 say, parathion or PCB, the pounds of
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1 that material that might be located in

2 these cells?

3 A. You mean from previous operations?

4 Q. From previous operations, from those

5 operations that continued on through the

6 time frame that you talked about.

7 A. Well, you know, what I've told you about

8 through the '70s. And starting in late

9 *70s and early '80s manifesting, if you

10 will, a piece of paper of each movement

11 of waste, you know, Basically there is

12 a transition leading up to that. They

13 did not retroactively develop

14 information. That was for current and

15 ongoing operations.

16 Q. So how is it, then, that one would come

17 up with -- Let's just say that Monsanto

18 had filed a document with a regulatory

1° agency. How is it that you would have

20 come up with an estimation of the amount

21 of pounds of PCBs, for instance, that

2 was located in these cells in the south

23 landfill?
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2 know, the technique that I would assume

3 would have been used.

4 Q. And is it your understanding that that

5 is what Mr., Taffee or Mr. Cheever or

& whoever did that particular application

7 probably used?

8 A. Well, see, that was -- That had been

9 stopped. Ongoing operations did not -—-

10 I mean, that didn't affect ongoing

11 operations at all.

12 Q. But there were RCRA applications that

13 were filed after y'all stopped and

14 estimations y'all had to make of what

15 was buried in these landfills, didn't

16 you? Isn't that a fact?

17 A. I can't remember any RCRA application

18 that would have included something like

19 that. It perhaps was. But then if

20 there was a request for that kind of

21 thing, you'd have to do the best

22 estimate you possibly could.

23 Q. And you are saying the methoed they
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1 probably used to calculate it is what

2 you previously -- I don't want you to go

3 through it again. We have already got

4 that. That is --

5 A. That is the most logical way I know of

3 to estimate something like that.

7 Q. Where are Mr. Taffee's records, if you

8 know? You indicated he kept records.

9 Where are they?

10 A. Whatever exists is in the archives. You

11 know, beyond that, I can‘t tell you. I

12 don't know.

13 Q. But you know he kept records during the

14 time he worked there from about

15 t70-something to 19827

16 A. Right.

17 Q. And the purpose of those was so y'all

i8 could know, was it not, Mr. Brown, what

19 was in these cells, what you wete

20 putting in there?

21 A. You know, if you go back to the 1970s

22 purpose and the 1980s purpose, I mean,

23 things change.
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1 Q. Y*all were concerned about PCBs to the

2 point where you bought some hogs in the

3 1970s-something, Mr. Brown. Are you
telling me you weren't concerned about

5 where these things were from the *70s to

6 the "80s? You are not telling me that,

7 are you?

8 A. What I'm telling you is that what was

9 there was entombed and not moving

10 anyplace.

11 Q. Well, y'all were concerned in '70 with

12 the task force with it moving someplace,

13 weren't you?

14 A. And this task force was put together to

15 address what had been learned and

16 eliminate the -- you know, things that

17 had been learned that were not

18 ceonsidered to be good practice.

19 Q. Then in '65 you have some

20 correspondence, I believe, from the

21 Attorney General that you were involved

22 in, I believe. Maybe I'm mistaken about

23 it. But didn't y'all have some
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1 correspondence with the Attorney General

2 at that time about --

3 A, Yes, we did.

4 Q. -~ some problem that might have existed?

S A. In the sediments in Snow Creek.

[ Q. And we have gone through that earlier,

7 so I won't do that. But that was in the

8 same general area that is served by

9 these drainage ditches that we have

10 previously talked about, isn't it?

11 MR. PECK: Object to the form.

12 A. Hydraulically downstream of discharge

13 point 001 as T have described earlier.

14 Q. And 001, where is that, now?

15 A. It would be right down {indicating).

16 Q. Ch, you mean it is off the plant site?

17 A. The plant site is not shown here.

18 That's a landfill.

19 {Plaintiffs' Exhibit Number

20 Three was marked for

21 identification.)

2 Q. Let me show you this, and maybe we can

23 locate that. Let me show you

191
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2 take a lock at that. BAnd the plant site

3 is located there, and then we have the

4 cells that are shown just a little bit,

5 those cells we have previously been

[y describing on the south of 202. And

7 then there is an area east of the plant

8 across Clydesdale. Can you draw for me

9 the route that that discharge peoint that

10 you are talking about would take, 001,

il off the plant site? I assume it comes

12 off the plant site. That is what you

13 are talking about isn't it, Mr. Brown?

14 A. That's correct.

15 Q. Draw that if you would and show where it

16 goes on the eastern part of 202 -- I

17 mean, property east of the plant, across

18 Clydesdale. Just to orient you a little

19 bit, if you will look, there is a -- It

20 has Alabama 202 there, and the plant is

21 supposed to be right there {indicating).

22 Is that enough of a map for you to show

23 me where that 001 is?
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1 A. It would be basically -- Looking at this

2 parking lot, the street is not in

3 proportion here. This proportion --

4 Q. Now, this is Solutia‘'s map. Be careful

5 about criticizing it.

6 A. I'm stating facts at I try to read it.

7 Q. I'm just kidding.

8 MR. PECK: You think that street

9 is too far down?

10 THE WITNESS: It keeps putting me

11 too far down this way

12 (indicating). But basically

13 it is, like, right here

14 {indicating}.

15 Q. Would you label that on Plaintiffs’

16 Exhibit Three, just mark off to the side

17 there what you're -- You are saying

18 D 001 is discharge point. Now, where

19 does the -- Is there water that is

20 discharged off the plant site at that

21 particular point?

22 A. Yes.

23 Q. And where does that water come from, if
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oL
you kr

2 itself?
3 A. From the plant itself.
Q. And is it your understanding that
5 what --
6 A. And storm water,
7 Q. And storm water?
8 A. Uh-huh (indicating yes).
9 0. That might fall on the church property
10 -- not church property, but plant
11 property?
12 A. Yes.
13 Q. Tell me if you would if that
14 discharge point is affected at all by
15 storm water that would come from the
i6 southern landfill area.
17 Aa. Part of the drainage area is down
18 through here, and it combines at this
19 point {indicating].
20 Q. Could you draw from what portion of the
21 southern landfill appears on Plaintiffs’'
22 Exhibit Three that general drainage
23 area? I'm not going to hold you to it.
/31/2004 9:05 AM 194
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1 Just give me your best judgment,
2 Mr. Brown, because that would help us
3 locate what you are talking about.
4 A, Basically from here over (indicating).
5 Q- If you would just draw —-- If you want to
6 shade it in, where it comes from, please
7 do that.
8 A. {Executed by the witness.)
9 {A break was taken.)
10 Q. You have drawn, since we took a break,
11 this discharge thing. And so that I
12 understand it, you have drawn it across
13 Clydesdale?
14 A. That's correct.
15 Q. And it comes off the plant property; is
16 that correct?
17 A. There is really plant property on down
18 to this point f(indicating).
19 Q. Now, is that --
20 A. 1 was drawing it in without seeing the
21 dark spot on this map. That first one
is an error there. It tied in right
23 along there (indicating).
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1 Q. Now, what I was concerned about, that's

2 on the eastern side of the plant, and it

3 goes into Snow Creek?

4 A. It goes on out to a tributary which

3 joins Snow Creek down here (indicating).

€ Q. 50 this line down here that you have

7 drawn here from the discharge point goes

8 into a tributary which subsequently goes

3 into Snow Creek; is that correct?

10 A. Yes.

11 0. You have indicated there was drainage

12 off the southern landfill, which is the

i3 property south of 202. Does it feed

14 into this discharge point?

15 A. As I have illustrated right here, this

16 is a drainage ditch -- old 202 used to

17 come along here. So zll this drainage

18 went just like so {indicating). But

19 after 202 came through, it came under

20 202 along here, tied into this ditch and

21 then alongside Clydesdale and jeined up

22 at this point here (indicating).

23 Q. Can you draw that line from the ditch
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1 there where it came off?

2 A. Well, I have drawn this, just referring

3 to this part of -

4 Q. Well, put an arrow to it if you would,

5 Mr. Brown, and how about labeling it in

(3 some fashion, drainage off south

7 landfill.

8 A, All right. I put an arrow. It tles

9 into that ditch which basically goes

10 under this road and then under --

11 Q. Clydesdale?

12 A. «= Clydesdale and just right down along

13 like so (indicating).

14 Q. So it goes east of Clydesdale at some

15 point and ties into that discharge

16 point?

17 A. Yes.

18 Q. Now, are you saying that the state was

19 concerned about the discharge point that

20 you have marked that came off the plant,

21 or were they concerned about just PCBs

22 being present in Snow Creek in '852

23 MR. PECK: Object to the form of
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the question.
When you say the state, you are talking
about the Attorney General?
Yeah.
Okay. 1If you remember, earlier today
when I referred to the other situation
that developed on Snow Creek with the
finding of a discharge of PCBs from
another facility into Snow Creek --
Uh-huh (indicating yes}.
-- that ADEM water department actually
found and the Attorney General picked up
on that and filed some sort of
injunction against the operation of that
facility --
Uh-huh (indicating yes). Is that what
you are saying the Attorney General's
concern was in 19 --
Let me continue on.
Okay. Go ahead.
As part of that investigation, the owner
of that facility said, "If you think we

have a PCB problem, you ought to look

/3112004 9:05 AM
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further up Snow Creek."

Are you saying that -- Is that Tull
Allen?

That's correct.

And --

So subsequent to that investigation they
did the screening study on up Snow Creek
that 1 referred to earlier this morning.
Who is think?

Gary Allen.

And was that somebody with --

The Attorney General's Office.

At any point in time did anyone from
ADEM do that work, any of that work?

I'm not aware of ADEM being a part of
that screening study that Gary Allen and
the Attorney General did.

What I'm talking about is what was
precipitated by the spill at Tull
Allen's facility.

ADEM was a part of that. In fact ADEM
referred that situation to the Attorney

General for some sort of legal action.

8/3172004 9:05 AM
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east that is mv recollection of it
At least that is my recollection of it.

2 Q. And it is your recollection that that

3 resulted in a citation or some kind of

4 legal action taken against Mr. Allen and

S not Monsanto, and then he sicced the

6 Attorney General on y'all; is that

7 correct?

8 Aa. He basically said, "Look, if you think I

9 have a PCB problem here, you ought to

10 look on up the stream toward Monsanto.™

11 Q. My only guestion to you, Mr. Brown, is

12 who did the testing in Monsanto's

i3 direction. And you have indicated to me

14 it was not ADEM, that it was somebody

15 from the Attorney General's Qffice?

16 A. That's correct.

17 Q. And that was Mr. Allen?

18 A. Gary Allen.

19 Q. Do you remember who was Attorney General

20 at that time?

21 A. Charlie Graddock.

22 Q. And was Mr. Broadwater in charge of the

23 Alabama Department of Environmental
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1 Management?

2 A. Probably. I don't ~- Probably so. I

3 don't remember who was the overall

4 director at that point in time.

5 Q. Were you handling environmental affairs

6 for the plant at that time?

7 A. Yes, but working primarily with the

8 specific agencies like water group,

9 solid waste group.

16 Q. Were you the point man on this

11 particular problem that v'all had with

12 the Attorney General at that time?

13 A. Me and Bob Cheever, yes. We were both

14 involved. Bob was working for me at

15 that point in time.

16 {Plaintiffs' Exhibit Number

17 Four was marked for

18 identification.)

19 Q. I show you a letter from a Craig

20 Kneisel. It is sort of printed poorly

21 here. I apologize for the copy here.

22 AL I know Craig.

23 Q. It is a letter to Mr. Joe Broadwater,
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1 who was head at that peint in time of
2 the Alabama Department of Environmental
3 Management. It is dated February 26,

1985,
s A. Right,
(3 0. It says that on Monday, February 25th,
7 1985, members of the Attorney General's
8 staff met with representatives of
9 Monsanto Chemical Company concerning the
10 finding by this office of PCBs in Snow
11 Creek sediment. Are you familiar with
12 the meeting he is talking about?
13 A. Yes, I am.
14 Q. And do you remember who all was at that
15 meeting?
16 A, No. But this -- This is the screening
17 study that they did that I was referring
18 to.
19 Q. When you say the screening study, you
20 are talking about where the Attorney
21 General's Office and Gary Allen --
22 A. Yes.
23 Q. Is Tull Allen's facility above or

4/21/1998 Brown, Jerry; Mars Hill
1 below -- Is it downstream on Snow Creek
2 from Monsanto?
3 A. Yes.
4 Q. Do you know whether or not the sediment
5 levels they were talking about tinding
(3 in Craig Kneisel's letter were found
7 above Tull Allen’'s plant on Snow Creek.
8 or were they found below Tull Allen's
9 plant on Snow Creek?
10 A, This sediment screening study was done
11 above Tull Allen's plant on Snow Creek.
12 Q. As a practical matter the leak you are
13 talking about of PCBs at his plant or
14 his facility came from -- What did you
15 understand that came from, Mr. Brown?
16 A. It was equipment he had in the operation
17 that used PCBs.
18 Q. S50 there was some heat transfer -- PCBs
19 in some heat transfer mechanism, say a
20 transformer or something like that in
21 his facility or a -~
2 AL Some of his processing equipment.
23 Q. But he didn't use it in the

8/31/2004 9:05 AM
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1 manufacturing of his particular chemical

2 he made there; is that correct?

3 A. He used it in his heat transfer system.

4 Q. In the heat transfer system. But he did

S not use it as a part of the product he

[3 produced?

7 A. No.

8 Q. Y'all did, didn"t you? I mean, y'all

k] made PCBs rather, manufactured them in

10 large size quantities at Monsanto?

11 A. Uh-huh {indicating yes}.

12 0. 50 would it be fair to say that if the

13 PCBs were found in the sediment that

14 would be upstream from Tull Allen's

15 facility and downstream from Monsanta

16 came from your plant, wouldn't they?

17 A. That is a likely possibility.

18 Q. Well, that is where they came from then,

19 isn't it, Mr. Brown?

20 A. More than likely, ves.

21 Q. Okay. And so when the -- When you talk

22 about the Attorney General getting on to

23 Mr. Allen at this point in time,
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1 wouldn't it be fair to say, Mr. Brown,

2 there was some concern expressed by the

3 Attorney General and some agreement

4 worked out with y'all and the Attorney

5 General about your plant site and

6 contamination of Snow Creek?

7 AL I don't understand that question.

8 Q. Let me see if I can phrase it a little

9 more artfully so you do understand if.

10 You have indicated that the person who

11 had the problem with the Attorney

12 General, Tull Allen, and sicced them on

13 y'all, y'all then had a problem with the

14 Attorney General, didn't you, about PCB

15 contamination?

16 A. We had a problem in that their screening

17 study picked up PCBs, yes. And we met

18 with the Attorney General and ADEM, and

19 that led to the next study on that

20 section on Snow Creek.

21 Q. Well, now, they indicate in here that

22 the levels were in excess of a hundred

23 parts per million. You have indicated
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1 earlier that you understand actionable
2 levels would be above fifty parts per
3 million. Did y'all find -- Y'all found

in your next studies levels far in

S excess of that, did you not, far in

% excess of the hundred parts per million?
7 A. We found up to a thousand parts per

8 million, ves.

9 Q. Ten times as much, which caused you to
10 remove that material from Snow Creek: is
11 that right? Is that what you worked out
12 that you would do?

13 A. Yes.

14 Q. So in all fairness you all had a problem
15 at the same time Mr. Allen had a problem
16 with a regulatory agency or a state

17 official? In this instance it was the
i8 Attorney General; is that correct?

19 A. We didn't have a problem with them. We

20 had a situation that was discovered,

21 investigated, and carried out.

22 Q. Is it not a fact, Mr. Brown, that before

23 the Attorney General's representative,
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1 Gary Allen, found this, that an

2 individual from ADEM found high levels
3 of PCBs in the sediment of Snow Creek

4 above Tull Allen's plant and below the
5 Monsanto plant?

[3 A. About the same period of time they both
7 were looking -- I'm trying to remcmber
8 the exact data, but I can't remember

9 specifically what --

10 Q. Wasn't there a young fellow named Clay
11 Scott who found high levels of PCBs in
12 the sediment of Snow Creek above -- on
13 the stream above Tull Allen's plant and
14 below Monsanto?

15 A, I never remember working with a person
16 by the name of Clay Scott.

17 Q. Weren't you informed at some time as the
18 environmental representative or the

19 person in charge of the environment that
20 ADEM had in fact found high levels of
21 PCBs in the sediment of Snow Creek in

the same vicinity I just mentioned above

23 Tull Allen's facility and below Monsanto

S
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1 Chemical Company?

2 A. I don’t recollect the data you are

3 referring to. You know, I was dealing
4 with a person by the name of Bill Lott
5 at that point in time. He was our point
6 of contact.

7 Q. How well did you know Bill Lott?

8 A. I knew him as a regulator.

9 Q. How often did you see him and talk to
10 him?

11 A. Whenever we had a need to interface and
12 communicate on water dealings.

13 Q. Well, who did you talk to in the land

14 division?

15 A. As I mentioned earlier, Buddy Cox until

16 he made his move and then two or three

17 people during an interim period of time

18 there.

19 Q. ho would it have been in 1985, Mr. Cox?

20 A. I think Buddy was still there in '85.

21 Q. And can you tell me if you in fact did

22 or did not talk to ADEM officials about

23 some findings that they had received
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1 from one of their field reps about the

2 -- the same time period you got this

3 letter from the Attorney General and

4 Mr. Allen was being investigated? That

5 all happened during the same time

[ period, wasn't it?

7 A, It was all during the same -- And we

8 went down to Montgomerxy and met with

9 Charles Horn.

i0 Q. Now, who is Charles Horn?

11 A. Horn was the --

12 Q. Head of the land division?

13 A. Head of the land division, well, head of

14 the industrial water division.

15 Q. Industrial water division. So you knew

16 Mr. Lott, and you knew Mr. Horn. Did

17 y*all ever have any conversations with

18 them or tell them that y'all weren't

19 responsible for what appeared to be high

20 levels of contamination of PCBs in Snow

21 Creek below your plant and before you

22 got to Tull Allen's plant?

23 A, I never remember any such discussion.
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1 Q. Wouldn't it be logical to assume; based
2 on this fairly heavy molecule that you
3 have mentioned -- And it is not very

water soluble, is it?

5 A. No.

[ Q. Wouldn't it be logical to assume that

7 stuff didn't move upstream but would

] migrate downstream?

9 A. Yes.

10 Q. You know that to be the case, Mr. Brown,
11 from dealing with it? Isn't that

12 correct?

13 A, I don't have data to prove that, but I
14 would certainly, based on technical

15 knowledge, agree with that, yes.

16 Q. Tell me, Mr. Brown, if at any point in
17 time you all had any conversation before
18 you met with the Attorney General in

19 1985 about this sediment with anybody at
20 ADEM, including Bernard or Buddy Cox,

21 Lott, Poole, John Poole, or the other
22 fellow you mentioned, John Horn? Did
23 you have any conversation with any of

/31/2004 9:05 AM
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1 them?

2 A. Charles Horn.

3 Q. Charles Horn. Did you have any

4 conversation with any of them about the
5 problem on Snow Creek and PCBs in the

6 sediment?

7 A. You know, there was open dialogue and

8 discussion about PCBs all the way

9 through these years.

10 Q. You mean there was a continuing

11 conversation going on between Monsanto
12 and the people at ADEM about it?

13 A. When -- When -- You know, I want to say
14 when it was appropriate, but I know that
15 is nebuious. And I don't mean on a

16 monthly basis, but I mean as the

17 evolution of permits and evolution of
18 technology and everything occurred,

19 there was an open line of communication.
20 Q. Well, did that start with the Alabama
21 Water Improvement Commission back in the
2 *70s and continue on through ADEM?

23 A, I can really answer the question more

B/31/2004 9:05 AM
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eciFically from mid '70s forward, When
specifically from mid *70s forward, when

2 I was personally involved.

3 Q. Is that with ADEM?

4 A. Well, it was the Water Improvement

] Commission prior toc ADEM

6 Q. Did you work with the Water Improvement

7 Commission?

8 A. Yes, I did.

9 Q. And who was it that you worked with

10 there? Was that Mr. Crockett?

11 A. I believe Mr. Crockett had retired by

12 that time and Charles Horn was actually

13 a part of that organization back in

14 those years.

15 Q. S0 he moved over?

16 A. He was our -~

17 Q. Point person?

18 A. Direct point person, permitting person.

19 Q. And then Mr. Horn moved --

20 A. He and Jim War, they were the two.

21 0. The person who is the present directer

22 of ADEM?

23 A. Yes.

8/31/2004 9:05 AM 212
4721/1998 Brown, Jerry; Mars Hill

1 Q. So y'all have had a longstanding

2 relationship. Is Mr. Horn still working

3 at ADEM?

4 Al I think so. I'm not really sure. I've

5 not seen him in years. But I think he

6 is still part of the -~ I think he is

7 head of the water division, but I'm not

8 sure.

9 Q. How often during the '70s did ADEM come

10 out and check in Snow Creek or your dump

11 site? How often did they come?

12 A, Okay. Are you familiar with NPDS

13 permitting?

14 . Educate me, Mr., Brown.

15 A, That's the National Permit Discharge

16 System permit.

17 Q. Okay.

18 A. This was a system of permitting that

19 addressed every water discharge from a

20 facility. All of that permitting

21 process -- the laws were put in place in

22 the mid '70s and all that permitting

23 process occurred during the '70s.
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Back to my gquestion., How often d
come out --

Let me continue.

Ckay.

dialogue of paperwork, on-site
inspections, rerouting of streams within
the plant, inspections that went forward
all the way through the '70s. So the
interchange with the Water Improvement
Commission at that time was very
frequent and regular all the way through
the mid and latter *70s. Okay.

Your next question pertained to
landfill. That was operated under the
solid waste division of the Public
Health Department. They did quarterly
on-site inspections of that landfill all
through those vyears.

All through the *70s?
Yes.
What did -- I want to get to those

quarterly inspections the health
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department did. But what kind of
testing -- Let me withdraw that. what
kind of frequently did ADEM's
representatives come to the plant during
the '70s?

See, ADEM didn’'t exist until --

Well, Water Improvement Commission.
Water Improvement Commission, typically
four times a year.

Okay. About quarterly?

Uh~huh (indicating yes).

And what did they test for when they
came?

Okay. Water discharge standards were
being developed as part of the
regulatory process.

Did they test for PCBs, Mr. Brown,
during that period of time?

No, no, because we were dealing with
discharges from the plant, from
manufacturing operations.

At any point in time, Mr. Brown, do you

know if Mr. Mullally or anybody,

8/31/2004 9:05 AM
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¥r. Papageorge, who was the plant

2 manager in '69, did y'all ever tell him

3 y'all might have a leak at the PCB dump?

4 AL I don't know what Mullally told

5 Papageorge.

6 Q. Did you ever tell him that?

7 A. This is the first time I have seen this

8 document.

9 Q. You pever told him that?

10 A. No. How could I tell him if I have

11 never seen it?

12 . Well, as part of environmental --

13 A. I wasn't part of environmental at this

14 time.

15 Q. In '74 you became chief chemist there,

16 and it is my understanding you were

17 responsible for emissions.

18 A. By then we had a landfill and routine

i9 operations were being inspected on a

20 quarterly basis.

21 Q. Did you tell anybody at the Attorney

22 General's Office that y'all had some

23 suspicions at the time you began working
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1 on this dump in the *70s, when he came

2 up and talked about this sediment in

3 Snow Creek, that you might have a

4 problem there? Did you tell him that?

5 A. I didn't know this.

6 MR. PECK: In 1975 did he tell

7 them about what happened in

8 19702 1Is that what you are

9 asking?

10 MR. STEWART: Yes.

11 A, I didn't know this. I have told you

12 that fifteen times now.

13 Q. Well, to your knowledge did anybody from

14 Monsanto that was involved —-

15 Mr. Mullally was still working there in

16 '85, wasn't he, Mr. Brown?

17 Aa. No.

18 Q. Weren't some of those pecple that were

19 on this task force working there?

20 A. No.

21 Q. So that just stayed in limbo, and no one

22 knew about the concerxns? And maybe I'm

23 missing something --
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What I'm telling you is this led to the
operation of that landfill as a landfill
operation managed by Bill Taffee and
inspected on a quarterly basis by the
health.

Was the solid waste division checking
about releases from the —-

They inspected it for releases every
quarter.

Well, how did they do that?

By on-site visual walk-around.

Did they ever do any actual testing for
PCBs in sediment or soil that was north
of the south landfill?

To my knowledge, no.

Did they ever check in any of the
drainage ditches that fed off this
landfill south of 20272

To my knowledge, no.

Did y'all?

No.

So the only testing that you all ever

3172004 9:05 AM
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did was this Attorney General's
investigation for PCBs?

The Attorney General didn't have
anything to do with the *70s. That was
mid '80s.

That is what I'm talking about.

You said --

From the *70s to mid '80, the only
testing y'all did for PCBs off site had
to do with, as you shut the lab down in
the early *70s, had to do with this
investigation by the Attorney General?
We tested the discharge points for
priority pollutants and PCBs.

Well, was there discharge point testing
down around the southern landfill?
There was no requlated discharge point
from the southern landfill.

Okay.

And if you look at the requlatory
process all discharge points were
controlled to specific and regulated

discharge points, this being D 001,

8/31/2004 9:058 AM
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There was 002 off the biclegical waste

2 treatment plant. Then there were two or

3 three more on this side that were part

4 of the routine discharge reporting,

5 monitoring and reporting requirements.

13 Q. Mr. Brown, after '85, after y'all

7 discovered this sediment with high

8 levels of PCBs in 1t down there on Snow

) Creek and vy'all removed that, y'all took

10 that to Emelle; is that correct?

11 A, That's correct.

12 Q. What do you understand -- Who do you

13 understand, rather, is the person who is

14 probably the foremost expert in Monsanto

15 Chemical Company as far as PCBs is

16 concerned that you are familiar with?

17 A. As --

18 Q. Knows the most about it.

19 A, Today?

20 Q. Well, at any point in time from the time

21 we first started talking about this

22 problem in the '70s and on through the

23 *80s, somebody that you would know and
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1 be familiar with? Would that be Bill

2 Papageorge, William Papageorge?

3 A, Well, Bill retired, and a fellow by the

4 name of John Craddock was responsible

5 for the PCB issues for a number of years

6 and now Dr. Kaley.

7 Q. Before Dr. Kaley and before

8 Mr. Craddock, would Mr. Papageorge have

9 held that kind of position?

10 A. He did for a period of time, but I'm not

11 that clear on the time frame.

12 Q. When did he retire?

13 A. I don't remember.

14 Wasn't it in the '80s?

15 A. 1 have no idea.

16 Q. Okay. Did you ever talk to

17 Mr, Papageorge when you were dealing

18 with this problem in the '70s about PCB

19 contamination in the '70s or ’'80s? Did

20 you ever talk to him?

21 A, Let me clarify the time. In the '80s

22 the point of contact was John Craddock.

23 Q. Okay. Did you talk to him about it?
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Yes, sir, routinely.
Now, did you all ever discuss at any
point in time the most appropriate
method of removing PCBs from property
that you either had control of or were
responsible for such as the sediments in
Snow Creek?

MR. PECK: Object to the form of

the question.

We discussed in detail the sediment of
snow Creek.
Okay. Did y'all discuss -~ When you say
we, you are talking about Mr. Craddock?
I'm really talking about everybody
associated with this particular project
within Monsanto, the state, ADEM groups.
I'm loocking for who in Monsanto you
talked to, Mr. Brown. ®ho would that
have been?
Well, me, Cheever, Craddock, a guy by
the name of Don Cayard.
Where was he located?

In St. Louis.

/31/2004 9:05 AM
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What was his position?

See, at this point in time we, the
plant, were part of Monsanto
Agricultural Products Company. He was
the manager for Monsanto Agricultural,
Products.

So you talked to him?

S0 he had the responsibility for the
plant although PCB was not an ag issue.
It belonged over to a corporate issue,
John Craddock. But they were both
invelved. Then from an agency
standpoint, the Attorney General's
office, Craig Kneisel and Gary Allen.
From ADEM standpoint, Bill Lott, Charles
Horn, solid waste folks. And there
again, I'm having a hard time
remembering when Buddy Cox made his
move, and EPA had three different
agencies involved.

Okay.

They had the TOSCA group involved.

That's the Toxic Substances Control Act

8/31/2004 9:05 AM
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2 had their emergency cleanup group

3 involved, and I guess water.

4 Q. Now, tell me if you would how y'all

5 arrived at the decision to remove the

6 sediment and to just temporarily store

7 it at =-=- Where did you do that, at the

8 landfill site?

9 A, Yes.

10 Q. Then you moved it te Emelle?

11 A. That's correct,.

12 Q. Did you do that at the instructions of

13 EPA or ADEM or the Attorney General?

14 Who instructed you to do that?

15 A. Well, you have to look at what

16 constitutes PCB wastes under

17 regulations. Just the sheer fact that

i8 some PCB might be someplace doesn't mean

i9 that it is specifically regulated under

20 TOSCA. But if I go dig up something and

21 I have to do something with it then, I

22 then have got something I have to know

23 exactly what to do with it under the
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1 regulation. So that had to be removed

2 and analyzed to determine exactly the

3 right course of action to go with under

4 the regulation.

5 Q. Once you analyzed it, you took it to

€ Emelle?

7 A. That's correct.

8 Q. Was there any consideration that you all

9 made, Mr. Brown, as a company about what

10 y'all considered to be the better

11 methods of disposing of this particular

12 waste?

13 A. We had no options. 1If it was determined

14 to be PCB waste, to comply with the law,

15 we had to dispose of it as PCB waste.

16 Q. ' Okay. And take it to Emelle. You

17 didn't have a choice at that point in

18 time?

138 A. Well, the options for disposing of PCB

20 waste are tremendously restrictive.

21 There aren't many, and Emelle is by far

22 the closest one to us.

23 Q. Tell me if you would if y'all talked at
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any point in time, you and -- Is it
Craddock?

That's correct.

The other fellow, what is his name? How
do you spell his name?

C-a~y-a-r-d.

Did y'all talk at any point in time
about the method of disposal that y'all
felt was the best method of disposal as
far as PCBs were concerned or any
contaminant?

Well, we had only one available if it
was PCB requlated waste. So there was
never a discussion.

Y'all never talked about what Monsanto
viewed was the best method of disposing
of a contaminant, whether it be PCBs or
parathion or whatever it is?

It depends on what it is.

Are you familiar with a best selection
kind of process that Monsanto suggests
you go through if you find, say, PCBs in

these high levels?

31/2004 9:05 AM
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I have never heard a term "best
selection.” I don't know what you are
talking ahout.

Well, best methods of disposing of it.
Do you know whether or not they have
ranked them and said here is what we
feel are the best methods of disposing
of contaminants?

Do you mean worldwide guidelines that
may have been established for managing
waste? Is that what you are referring
to?

It could be. I'm just asking you if you
have an understanding. Let me just give
you some alternatives, Mr. Brown, and
see what you as a thirty-year employee
of the company feel like the company
would choose. Let's say you found a
contaminate and you could detoxify it in
some fashion. Is that not the best
approach to take?

Sure. And that is the purpose, as I

described earlier, of the biological
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2 could be biologically treated.

3 Q. Then it doesn’'t create a problem for

4 anybody any more once you detoxify it,

5 so to speak?

6 Al That®s right.

7 And is not incineration a form of

8 detoxifying, just changing --

9 A No. Incineration is a form of -~ is a

10 chemical reaction to convert it from one

11 thing to another. Most of the times the

12 properties are dramatically changed and

13 in effect detoxified.

14 Q. Well, isn't that a better choice than

15 just leaving it somewhere?

16 MR, PECK: Object to the form of

17 the question.

18 A. Some things are very amenable to

19 incineration. Other things simply are

20 not.

21 Q. Did y'all ever discuss at any point in

22 time about the sediment you found on

23 Snow Creek, incinerating it?
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1 Aa. No, because the technology for

2 incinerating dirt was something that isg

3 extremely hard to do. I mean, the PCB

4 molecule is extremely hard to

5 incinerate. And when you start trying

6 to incinerate dirt along with that, it's

7 an extremely difficult technology.

8 Q. Did Craddock ever mention it or the

9 other fellow from the ag division ever

10 mention it?

11 A. You know, at that point in time there

12 was no technology available and

i3 permitted for incinerating PCB dirt.

14 Q. Okay. Then the next best -- If you

15 could have done that, would that have

16 been better than just taking it and

17 putting it somewhere else, if you could

18 have incinerated it, Mr. Brown?

13 MR. PECK: Object to the form of

20 the question, calls for

21 speculation.

22 A, Until the technology is demonstrated, I

23 can't answer the question.

8/31/2004 9:05 AM 229

ADAD21-003665
HARTOLDMONO0033621



11

12

14

15

le

17

19

20

21

22

23

42111998 Brown, Jerry; Mars Hill

take 1t to Emelle, wouldn't it?

That was the only available approach
from a reqgulatory standpoint.

To take it to Emelle because of the high
levels of PCBs you found?

Because we had a waste material we had
to dispose of that was more than fifty
parts per million of PCBs.

And that is what you were supposed to do
with it?

With waste material that I have
generated that I have to dispose of.
Have you ever heard Mr. Papageorge
indicate that if PCBs were in a place
where they could affect a water supply,
that that would also -- or a stream or
river or something like that, that would
also have something to do with the
method of disposal?

I've never heard Mr. Papageorge speak on
that issue.

Have you ever heard anybody in Monsanto

/31/2004 9:05 AM
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speak at that issue, where it is
indicated that if PCBs are contaminating
the environment and a part of that
environment they are contaminating is a
stream, that the method of removing that
contamination should be either remove it
from the site someplace like Emelle or
incinerate it?

MR. PECK: Object to the form of

the question.

You know, what you are getting at is
highly debatable, highly speculative,
and you can get experts on that that can
discuss it from one spectrum to the
other, because the potential to create
more problems than you solve exists.
I'11 get to that in a minute. But what
I'm getting at is what Monsanto's
position has been through people like
Mr. Papageorge and like Mr. Craddock.
The guidance I'm mostly familiar with is
simply capping it, entombing it so it

can never move.
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1 Q. Well, isn't that what y*ali did,

2 according to your statement to me

3 earlier, in the '70s when y'all started

4 this capping of the landfill over

5 here ——

6 A. That's correct.

7 Q. ~-- south of 20272

8 Al That's correct.

Q Q. And wouldn't it be fair to say that

10 since that time there has been a

1i demonstrable problem that has been

12 created for Monsanto and for the

13 residents of Cobb Town, Sweet Valley,

14 Mars Hill, by a leaching out of PCBs

15 from the landfill?

16 A. Absolutely not.

17 Q. Well, where did it come from, Mr. Brown?

18 A. It has not leached from that landfill.

19 Q. Where did it come from, Mr. Brown?

20 A. I don't know where it came from, but

21 there ~- And it is a very broad term

22 here. And you know, we are dealing with

23 analytical technology today that is
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1 analyzing in parts per trillion that

2 detects stuff that couldn't be detected

3 then.

4 Q. I'm asking you, Mr. Brown, where this

5 stuff came from. You have indicated it

6 didn‘t come from the landfill. Where

7 did it come from?

8 A. I don't know.

9 Q. Well, why is it, Mx. Brown -- I mean,

10 I'm going to get back to these other

11 questions I wanted to ask you. But why

12 is it, Mr. Brown, y'all are doing all

13 the work on the south end landfill?

14 What is the purpose of that?

15 A, The purpose of that is to put the

16 absolute latest technology closure on

17 that facility.

18 Q. Well, if the PCBs don't come from that

19 facility, what in the world are you

20 doing that for, Mr. Brown?

21 A. A lot of it is being done for other

22 reasons besides PCBs.

23 Q. Give me those.
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1 A. The program that we have had in place

2 remediating organophosphate movements

3 underneath the soil.

Q. What are those?

5 A, Trace contaminants off the sulfur that

6 was buried.

7 Q. That is why you are doing all that work

8 over there?

9 AL I said that is part of it.

10 Q. What else?

11 A. The other part is the fact that very,

12 very low levels of PCBs have been

13 detected on the surface that most likely

14 have been there all these years.

15 Q. On the surface of what, Mr. Brown?

16 A. Some of the soils.

17 Q. Of the --

18 Al But not on the -- Not on the cap of the

19 PCB area.

20 Q. You mean on top of the landfill?

21 A. Well, some of the areas around it, yes.

22 [v Some of the areas around the landfill?

23 Tell me where those are.
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1 A, I'm really talking about more areas in

2 wooded areas in between cells where very

3 low levels of PCBs have been detected as

4 part of this very, very intensive

5 sampling and monitoring program has been

6 underway.

7 Q. How about marking on Plaintiffs' Exhibit

8 Two, Mr. Brown, where you are talking

9 about. And mark it with an X where you

10 are talking about y'all found levels of

11 PCBs outside these cells. Is that what

12 you are talking about?

13 A. And to get that kind of data, you need

14 to get with somebody else because I

15 don't know it. I've not seen it other

16 than strictly general discussion, and

17 what I provide would be highly

18 speculative because I have not been a

19 part of it.

20 Q. Mr. Brown, I want to ask you. You made

21 a motion a minute ago toward some areas,
and you said some wooded area. And it

.3 appeared to be in between these cells.
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Coiild you mark an X where you made it a

2 minute -- a minute ago.

3 A. {Executed by the witness.)

4 Q. Do you mind if we puts PCB there and a

S little arrow? Where else were Tindings

6 made if you know, Mr. Brown?

7 A. I don't know. I mean, I have not been a

8 part of that process. I don't know all

2 this data developed in recent years.

10 Q. Tell me if it is a fact, Mr. Brown, that

11 where you have made this X on

12 Plaintiffs® Exhibit Two is outside of

13 the landfill or outside the regulated

14 cells.

15 A. The landfill is this entire area. That

16 is the regulated landfill.

17 0. Mr. Brown, is it not a fact that the

18 cells are where the PCBs are supposed to

19 be buried?

20 A, Yes.

21 Q. And that is by law and regulation?

22 A. Yes.

23 Q. And to bury it outside of that is a
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1 violation of law, isn't it, Mr. Brown?

2 A. I'm not saying PCBs were buried outside

3 of that. What I'm saying is --

4 Q. The answer to the question is yes, isn't

5 it, Mr. Brown?

6 MR. PECK: He can explain his

7 answer if he wants to.

8 Q. But it is a violation of the law te bury

9 PCBs or regulated substance outside

10 these cells, is it not?

11 MR. PECK: In 1960, 1970, 1980,

12 19907

13 MR. STEWART: Adam, that is not an

14 obijection.

15 MR. PECK: Okay. I object to the

16 form of the gquestion because

17 there is no time and I don’t

18 know what time we are talking

19 about.

20 Q. When the government began to requlate

21 PCBs and other substances under TOSCA

22 they indicated to you and anybody else

23 that had anything to do with them that
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it was against the law to bury them
outside these cells, didn't they?

And no PCBs have been buried in that
periocd of time.

If they had been outside one of these
cells that is depicted on Plaintiffs’
Exhibit Two, that would be a violation
of the law, wouldn't it?

After the law was put in place, it is a
violation to bury any more there,
period. You couldn't -- in or outside
the cell. You simply could not do it.
You cannot bury anything --

This was never approved under the law
for continued use as a PCB disposing
site and was not.

Okay. So if you found PCBs in any
process on property that was not in
these cells, then you had to dispose of
it at Emelle, didn't you, or some
regulated facility?

No, mo, no, no, no, no.

What would you do with it?
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No, no, no. There is nothing that says
it has to be moved.
What if it is at levels above fifty
parts per million and it is outside one
of these cells, Mr. Brown? Are you
telling me it has to be put in a
requlated facility like Emelle?
I'm telling you that there is no law
that states it has to be dug up, perioed.
Well, what if you dig it up, Mr. Brown?
If you dig it up and it is greater than
fifty parts per million, it has to go to
a regulated cell.
Otherwise it is a violation of the law,
isn't it?
Yes.
And it is criminal, isn't it?

MR. PECK: Object to the form,

lack of foundation.

Weren't there criminal penalties
associated with digging up and locating
PCBs and burying it outside one of these

cells? And you are telling me -- As 1
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1 understand it -~ I want to make sure I

2 understand. These cells are not even

3 qualified to take it if you dig it up

4 outside the cell now anyway, are they?

5 MR. PECK: Object to the form.

6 A. They never have been under TOSCA.

7 Q. Okay. Thank you. And are there

8 criminal penalties associated with

9 violating that law?

10 MR. PECK: Object to the form of

11 the question, lack of

12 foundation.

13 A. Most regulations are, do have.

14 Q. Do you know whether there are criminal

15 penalties, Mr. Brown, associated with

16 that kind of activity?

17 A. I would assume so, violations of TOSCA.

18 I will qualify that.

19 Q. Now, any decision that was made in

20 connection with this landfill from '70

21 through 1998, through where we sit

22 today, would have been made by Monsanto

23 or by representatives from Monsanto,
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1 wouldn't it, Mr. Brown?

2 A. Yes.

3 Q. So if a contractor ran into something,

4 y'all were the ones who made a decision

5 on what to do with it, weren't you?

6 A. Yes.

7 Q. How is it that process worked, even in

8 this latest remediation process,

9 Mr. Brown?

10 MR. PECK: Object to the form of

11 the question, lack of

12 foundation. He has not been

13 involved.

14 A. I don't understand your question or your

15 point.

16 Q. If you ran into something that people

17 didn’'t know what it was, they would call

18 you all, wouldn't they?

19 A. Yes.

20 Q. And y'all would make the decision

21 through Alan Faust, wouldn't you?

22 MR. PECK: Object to the form of

23 the question, lack of
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1 foundation. He was not

2 involved.

3 A. I mean, I'm totally ignorant of what you
are talking about. I have no idea what

S you are talking about.

6 Q. During the remediation process are you

X telling me you didn't have any part to

8 play in it? Your office had no part in

9 the --

10 A, I had absolutely no part whatsoever in

11 any remediation activity that has been

12 underway out there.

13 Q. Out there at the plant since '937?

14 A. Even before '93.

15 Q. You have not been involved --

16 A. Not whatsoever.

17 Q. But it is your understanding that if

18 something were found that is a toxic

19 substance regulated by federal law, even

20 though it was turned over to the state,

21 then Monsanto made the decision as to

22 what to do with that material; is that

23 correct?
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1 MR. PECK: Object to the form of

2 the question, calls for

3 speculation.

4 A. All I can answer you on is the practice

s that I was associated with the years I

[} was involved. 1If there is ever any

7 gquestion about it being right or wrong,

8 we talked with the agencies involved. I

9 have never, and I repeat, absolutely

10 never, seen any attempt on anybody's

11 part associated with Monsanto to

12 knowingly violate a regulation in any

13 decision they made.

14 Q. What I have reference to is you work

15 with independent contractors from time

16 to time who did work with you while you

17 were invelved in environmental work,

18 didn't you?

19 A, Yes.

20 Q. If there was any material that was found

21 outside one of these cells in that time

2 frame, y'all's practice was at that time

23 to make the decision yourself? Monsanto

8/31/2004 9:05 AM 243

412111998 Brown, Jerry; Mars Hill

1 didn't let some cohiraclor make Some

2 decision about scmething like that, did
3 they, Mr. Brown?

4 MR. PECK: Object to the form of
s the guestion, calls for

6 speculation.

7 A. No. Contractors didn't -- It was

8 either -- The word “contractor" can

a cover such a broad spectrum. It couid
10 be somebody who is very highly educated
11 or somebody who is not. It as a

12 resource for knowledge on a particular
13 situation.

14 Q. In this case the construction of the
15 remediation efforts was something that
16 y*'all had to approve the plan for; is
17 that correct?

18 MR. PECK: Object to the form of
19 the question, lack of

20 foundation.

21 A. Again, I don't know anything about it.

22 Q. Who handled that? Was Mr. Jones

23 involved in that?
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1 A. Mr. Faust is the manager of that.

2 Q. When we talked to Mr. Mayausky, he

3 indicated to us -- and the reason I'm

4 asking these questions —-- that you and

5 Mr. Jones were the ones who interfaced

6 with the regulators about any problems

7 that might have been experienced as far

8 as this particular program y'all have

9 out there. That is the reason I'm

10 asking these gquestions. It is not out

11 of ignorance on my part. It is out of

12 where he directed me to come.

i3 He didn't know anything about it,

14 so I'm asking you. And I need to know

15 if somebody out there -- Everybody may

16 point the finger this way, but I have to

17 have somebody who knows something about

18 it,

19 A, Robert Jones has been the direct contact

20 to the regulatory community.

21 Q. And has he been the direct contact for

22 Monsanto in connection with any decision

23 that had to be made in the remediation
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process out there? You haven't been.

2 He has?
3 A 1 have not been.
Q. And before he took that position, were
5 you in that position?
6 A. Yes, I was.
7 Q. If you had a contractoxr constructing
8 something for you -- let's say just
9 taking some material up to the dump.
10 You had some pecple do that from time to
11 time, didn't you, while you were there?
12 A. Yes, yes.
13 Q. If you had a problem with some material
14 they ran into when you were there,
15 didn't they call on you, Mr. Brown?
16 A. Yes.
17 Q. And you are the one who made the
18 decision on what to do with that
19 particular material, aren't you?
20 A. And if I had a doubt about it, I called
21 the requlatory community involved and my
22 specialist in St. Louis.
23 Q. Okay.
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1 A. Using the best collective knowledge, we
2 made the decision based on that.
3 Q. That is what y'all did?
q A. Yes.
5 Q. But the ultimate decision certainly
[ wasn't left with some contractor y'all
7 had hired. That was Monsanto's property
8 and Monsanto's material or substance,
9 and you are the ones who made the
10 decision?
11 A. That's correct.
12 . Do you know of any change in that
i3 process that occurred when Robert Jones
14 took over your position?
15 A. No, I don't,
16 Q. Now, you have indicated to me what was
17 buried in these landfills right here. I
18 want you to take a look at what would be
19 Exhibit --
20 MR. STEWART: Mark that
21 Plaintiffs' Exhibit Five.
{Plaintiffs' Exhibit Number
23 Five was marked for
8/31/2004 9:05 AM 247

4/217/1998 Brown, Jerry; Mars Hilt

2 Q. Before we leave that, I want to ask you

3 some questions about Exhibit Two. What

4 do you know, if you know anything about

5 it, was that

6 they found, Mr. Brown, that had PCB

7 contamination in it in the spot where

3 you marked X on Plaintiffs' Exhibit Two?

9 What happened to that?

10 A. Well, that was very low levels of PCBs,

11 and all that area has been capped over.

12 Q. S0 you just capped it as it sat?

13 A. Yes.

14 Q- Would that indicate to me -- Just

15 consider me real stupid about this

16 stuff, not having -- you coming from

17 Cleburne County, and I can better you in

18 that as I come from Munford. We used to

19 have a blinking light, but we don't any

20 more. So I don't know a whole lot about

21 this stuff. Would that indicate there

22 were PCBs buried under there, or am I to

23 assume —-
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1 A. No.

2 Q. Well, where did the PCBs come from?

3 A. I think we have talked before about the

4 molecule being stable in the environment

5 and adhering to clay particles. And if

6 you look many places in the environment,

7 you can find PCBs.

8 Q. So it is your testimony here =--

9 A. And --

10 Q. Go ahead. Finish up.

11 A Just like DDT and other molecules that

12 have been determined to be stable in the

13 environment, they are gradually

14 depleting with time, but it is a very,

15 very slow process. And as technology is

16 developed analytically, where PCB —- Let

17 me give you an example. Land is

is determined or sediments that were

19 determined not to have PCBs in the "70s

20 may be analyzed today and found to

21 contain low levels of PCBs. But it

22 doesn't mean that some has been put

23 there. I gquess what I'm trying to say
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1 is that when you start dealing with
2 parts per million and parts per billion,
3 to say specifically where it came from,
it is a very difficult situation to
5 answer.
6 Q. What kind of readings did you get in
7 this spot?
8 Al I don't know. I don't know.
9 . Was it less than ten parts per million?
10 A, I'm honestly saying I do not know.
11 Q. Would Mr. Jones know?
12 I would expect that he would.
i3 Q. Who performed the tests?
14 A. I do not know.
15 Q. How wide an area in this thirty-acre
16 tract that you call the scuthern
17 landfill did y'all check and make
18 determinations as to whether or not you
19 had PCBs?
20 A. 1 assuming the whole thing. Thousands
21 of samples were taken over the whole
22 part of the country out there.
23 Q. Were there thousands of samples taken in
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1 the landfill?
2 A. Well, this entire area was sampled.
3 Q. All of that landfill was sampled?
L] A. That is my understanding, but again I
s have not specifically looked at the
€ sampling locations and data.
7 Q. But that is where you got the
8 information that there were perhaps some
9 PCBs located outside the cells in this
10 little spot that you marked with an X?
11 A. Right.
12 Q. Now, were there drums found anywhere out
13 there in the sampling that was done?
14 A. There was -- not drums, I don't think.
15 But there was some equipment that may
16 have been stored there years ago.
17 Q. Was that removed?
18 A Yes.
19 Q. And where was it taken, to Emelle?
20 A. I'm assuming Emelle. I don't know.
21 Q. Why?
A. Well, if you are going to dispose of
23 something someplace, that is the only
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vlace around here to dispose of it.

2 Q. Is that again because the regulations

3 say if you dug it up you had to take it

4 to Emelle? You couldn't leave it on

5 this site?

6 MR. PECK: Object to the form.

7 A. Could you repeat that?

8 Q. Is that again because of the TOSCA

El regulations, that if you dug it up —-

10 A. This wasn't something dug up. It was

11 equipment sitting on top of the ground

12 that was disposed of.

13 Q. hy was it disposed of? Was it

14 contaminated with PCBs?

15 A. I don't know.

16 Q. Wasn't it this old PCB equipment?

17 A. Again, 1 don't know. I wasn't involved.

is 0. Well, do you understand anything at all

19 about what kind of equipment it was?

20 A. Neo, I do not. I did not look at it.

21 Q- Do you remember the year that was done?

22 A. I'm guessing three or four years ago.

23 Q. Sometime in '932
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1 A. '3, '4, something like that.

2 Q- And was Mr. Jones in charge of that

3 project?

4 A. Yes, he was.

5 Q- And did he write to the regulatory

6 authorities and tell them what he had

7 been doing? Are you familiar with that?

8 A. No.

9 MR. PECK: I object to the form of

10 the question. It calls for

11 speculation.

12 MR. STEWART: I'm trying to find

13 out so he won't speculate.

14 MR. PECK: Let's take a quick

15 break.

16 (A break was taken.)

17 Q. Let me show you Plaintiffs' Exhibit

18 Five. Is that what we have now learned

19 or I have now learned -- I think

20 everybody else knew it but me -- is the

21 west end landfill?

22 . That's correct.

23 Q. And your statement previously in this
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deposition was that that was not a

2 landfill as such like the property south

3 of 202. what is it that you understand
it was used for before the problem

5 arose, say, in '93?

3 A. That was the disposal atrea probably from

7 the teens to the late 'SO0s.

8 Q. When you say disposal area, what did you

9 understand was put there? Did you know,

10 have any ideaz

11 A As I mentioned earlier, I would assume

12 the steel bottom residue from PCBs, some

13 of the phosphates, slag from the former

14 phosphate operations, and that is

15 basically what I have been told by some

16 long-time employees.

17 Q. Who were those people that told you

18 that, Mr. Brown?

19 A. Billy Clemmett.

20 Q. Is he living?

21 A. Yes.

22 Q. Where does Mr. Clemmett live?

23 A. Just off Coldwater Road.
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1 Q. How do you spell that last name?

2 A, C-l-e-m-m-e-t-t.

3 Q. Is that the way his name is listed in

4 the phone book?

5 A. As far as I know, yes.

6 Q. Is he retired from Monsanto?

7 A. Yes.

8 Q. And how would Mr. Clemmett know what was

9 buried there? Did he work there at the

10 time the production waste was disposed

11 of in this landfill?

12 A. Part of it. He would have started his

13 employment probably in the *S50s.

14 Q. When did he retire?

15 A. I guess in '92 something like that.

16 Q. Do you know whether or not this

17 particular landfill was capped before

18 the work was done on it in '93 and '94?

19 A. It was covered with a clay cap and

20 stayed that way for many, many years,

21 until it was partially disrupted by the
construction of the switchyard.

23 Q. When you say switchyard, are you
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1 referring to this 230 KY switchyard that

2 is located on -~

3 A, Yes.

4 Q. -- Plaintiffs' Exhibit Five?

5 A. That land was transferred to Alabama

3 Power Company in about 1960.

7 Q. When you say that land, is the land you

8 are referring to the property that is

9 sketched in this little rectangle here

10 that says Alabama Power, 230 KY

11 switchyard, or Kv?

12 A. All of this here (indicating). There

13 was a land swap, and I'm not -- I can't

14 sketch out exactly what was involved,

15 but this part was transferred, including

16 some of this, to Alabama Power —-—

17 Q. Is it your understanding that --

18 A. -- for, I believe, a piece of property

19 down here {(indicating)-.

20 Q. Can you show me just in your best

21 judgment -- and I'm not asking you and

22 holding you teo this. But just in your

23 best judgment what was swapped?
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1 A. That is what I was trying to do.

2 Q. Okay. Can you mark it out with this

3 pen, just sort of mark through it with

4 lines as to what was traded to the

5 Alabama Power Company.

6 A. I think the land that Monsanto needed at

7 the time was down here {indicating).

8 Q. All right. <Can you draw that in

-4 completely and just --

10 Al I mean, this --

11 Q. And put an M in it,

12 A. You know, this is very shaky now. I'm

13 not guaranteeing this.

14 Q. 1 understand.

15 A. And something like this was traded

16 for --

17 Q. When you say something like this, is

18 that all of the shaded area within that

19 area you have marked in?

20 A. Yes.

21 Q. Put APC in that if you would. And that

22 was the APC land that the Monsanto

23 traded for the land down there that they
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needed?
That's correct.
And when did that occur?
About 1960.
19602
'39, '60.
I want to ask you some more questions --
It was land down in here. I'm not ~-
The land to APC down here and Monsanto
down here, basically something like that
(indicating) .
I'm going to ask you some more questions
about that at another time. But before
we do that, I want to show you a
document that I want to mark as
Plaintiffs' Exhibit Six.
{Plaintiffs' Exhibit Number
Six was marked for
identification.)
Now, if you will take a look at this
document and read over it -~ Before you
get to read it, who is Henry Hudson? Do

you know who Henry Hudson is?
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I'm trying to remember.

Was he connected with Monsanto?

No.

Was he connected with the health
department?

I can't remember. If I read this, it
might trigger something.

Qkay. Just read over it.

I believe Henry Hudson is one of the EPA
people who were involved in this.
Qkay.

MR. PECK: Henry Hudson was with
who, EPA?

THE WITNESS: I believe EPA, but I
have never seen this
document.

I mean, do you know who Henry Hudson is?
No, Mr. Brown. That's the reason I'm
asking you. I mean, you were the one
who was working with Monsanto in 1985.
I'm just trying to identify these
documents we have gotten from various

sources.
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But I want to ask you some

2 questions about this. Have you had an

3 opportunity to read over this now?

4 Let's go to the back page back here.

S There are some name wentioned, George

6 Morris, Fred Stroud, John Johnson, Ray

7 Wilkerson, and Ralph Jennings. Do you

8 know any of those people?

Q A, The name Ralph Jennings is about as

10 familiar as the name Henry Hudson is.

11 In other words, they are both vaguely

12 familiar. The others I simply don't

13 remember at all.

14 Q. Do you remember Mr. Jenmnings being

15 someone who might have been involved

16 with EPR or some federal agency?

17 A. That's my best guess.

18 Q. There is a little map that is drawn on

19 page three of this exhibit, and it shows

20 Snow Creek and a tributary leading to

21 Snow Creek, Monsanto, and it has a

22 little reading there that Snow Creek has

23 PCBs below this point. The tributary
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1 appears to be coming from Monsanto's

2 plant. Do you have any disagreement --

3 And apparently this is Mr. Hudson's

4 drawing. Do you have any disagreement

5 with this drawing as to the source of

[ PCBs and presence of PCBs in Snow Creek

7 in this '85 period?

8 MR. PECK: Object to the form of

9 the question.

10 A. I mean, it is a very crude simulation,

11 but I don't have any particular

12 disagreement with it.

13 Q. All right. There is a note that appears

14 down there. If you will read that for

15 the record, and then I want to ask you

16 some questions about it. The note down

17 at the bottom of the map, could you read

18 that into the record?

19 A. "Note: Several churches shown in this

20 area on Attorney General's map.

21 Attorney General says area residents are

22 on city water."

23 Q. Tell me if you would, Mr. Brown, what
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i churches, if you know, Mr. Hudson would
2 have been referring to at that
3 particular time,
A. The two that were specifically looked at
5 when the group did the tour on this
6 particular project would have been
7 Bethel and the one located between Tenth
8 and Eleventh. 1 don't remember the name
9 of it, but that -- in that community
10 there where that tributary crosses to
11 Eleventh Street.
12 Q. Was Mars Hill located at its present
13 location in 19857
14 A. Yes.
15 Q. Okay. Did you ever go to Mars Hill or
16 were you ever involved in talking to
17 anybody from Mars Hill? To your
18 knowledge was anybody else from Monsanto
19 at that particular period of time?
20 A. Well, Bill Taffee would have perhaps
21 talked to them more than anybody,
22 because he was in and out of the borrow
23 pit.
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1 Q. Borrow pit?
2 A. Where clay was moved.
3 Q. Where would that have been, Mr. --
4 Al Just east --
5 Q. East of Mars Hill?
6 A. Yes.
7 Q. Was anything ever buried over there?
8 A. Yo.
9 Q. Anything ever buried by Monsanto near
10 Bethel Church?
11 L No.
12 Q. Any PCB residue?
13 A, No.
14 Q. What about across Tenth Street on
15 property near this tributary?
16 A, No.
17 Q. North of that tributary?
18 A, You say north of Tenth Street?
13 Q. Yes.
20 A. No.
21 Q. Where the tributary ties in to Snow
creek?
23 A, No.
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2 first page. There is a statement over

3 here in the first paragraph where

4 Mr. Hudson refers to the fact that PCBs

5 h

[ tributary and from Snow Creek that range

7 into the hundreds of parts per million.

8 Is that -- To your knowledge was that

9 correct or incorrect? My understanding

10 when you talked about this a minute ago

11 you just mentioned the tributary. But

12 was sediment tested to your knowledge by

13 the Attorney General in Snow Creek?

14 A. Yes, uh-huh.

15 Q. Below this tributary?

16 A, Yes.

17 Q. In accordance with the way this map

18 shows it on the back?

19 A. In a very crude fashion, yeah.

20 Q. And you don't have any disagreement with

21 the hundreds of parts per million?

22 Al No.

23 Q. Now --
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1 A. I mean, it says ranging up to the

2 hundreds. It doesn't mean all of them

3 were that high. But the range went up

4 that high.

5 Q. In the next parayraph Mr. Hudson

6 indicates that Monsanto's chief

7 counsel -- Do you know who that was at

B the time, by the way? You haven't

9 mentioned him, and I didn't know if you

10 did or didn't.

11 A. I'm guessing that was Bob Wilkerson.

12 Q. Was he located in S5t. Louis?

13 A. Yes.

14 Q. Was he involved in the discussions early

15 on in connection with this process?

16 A. It is my recollection that, yes, he was.

17 And I hope I'm not getting his time

i8 frame mixed up, you know --

19 . Now, it indicates —-

20 A. ~~ because it run --

21 Q. Go ahead. I'm sorry.

22 A. I can't remember his exact correct name.

23 Q. Okay. But his last name is Wilkerson as
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far as
far as you
2 a. That's what I remember.

3 Q. He indicates he disagreed with the

state's sampling or didn't believe the

S state's data. In other words, was there
[ some feeling on your part and others

2 here that there should not have been any
8 presence of PCBs in Snow Creek or in

9 this tributary?

10 A. No.

11 Q. Did y*all ever tell Mr. Wilkerson, "We
12 just don't believe what they are

13 saying¥?

14 MR. PECK: Wait, wait, wait, wait,
15 wait. As I understand it,

16 Mr. Wilkerson is a lawyer: is
17 that right?

18 THE WITNESS: (Nods head

19 affirmatively.)

20 MR. PECK: Then don't tell him

21 what you discussed with your
22 counsel.

23 Q. Let me just ask you this about the data
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1 itself. Did you ever question the

2 state's data, or did you believe what

3 they were saying was true?

4 A. From a scientific standpoint, there are
S the best ways to do a study. And the

6 thing that was discussed with the

7 Attorney General is that a grab sampling
8 is not necessarily the best way to

9 quantitate a situation.

10 Q. And y'all didn't --

11 A. And that is what they had done.

12 Q. So y'all did it differently?

13 A. No. We proposed a joint program where
14 accepted protocol was used.

15 Q. Well, if you read on in what Mr. Hudson
16 had to say, he said Monsanto's results
17 were even higher than the state's. You
i8 do not disagree with that, do you?

19 A. In some places they were higher and some
20 lower.

21 Q. Twelve hundred and fifty parts per

2 million is listed here. Do you disagree
23 with that?
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2 magnitude.

3 0. Now, there is a proposal that y'all had

4 made at some point in time apparently to

5 the Attorney General. Y'all proposed

3 backfilling with clay over the affected

7 stream bed and diverting the creek

8 through a culvert. Is that what y'all

a proposed to de?

10 A. No. What we proposed to do was remove

1i sediment, placing a culvert in there and

12 covering over with clay, as I described

13 earlier today.

14 Q. Well, read -- Just read this first

15 sentence in the third paragraph and let

16 me ask you a question there, Mr. Brown,

17 A. Yeah. I've read it. And that's a very

18 poorly stated interpretation of the

19 proposal that was made.

20 Q. Is that the proposal y'all made, though?

21 MR. PECK: Object to the form.

22 Q. Or at least something similar to what

23 y'all made?
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1 A. Well, I will restate it.

2 Q. Okay.

3 A. We proposed removing the sediments from

4 the stream bed, placing a culvert in

S there and covering it over with clay.

6 0. S50 --

7 A. From a scientific standpoint, you have

8 to have a place to put something, and

9 then you put it in there and cover it

190 over. He is saying backfilling with

11 clay and running the creek through a

12 culvert. That doesn't make sense. You

13 can't fill it up and then run a culvert.

14 Q. You are saying -- Then you backfill

15 after you remove the sediment?

16 A. Right. You have to remove the sediment,

17 put the culvert in, and then backfill.

18 Q. This sentence appears to indicate there

19 was an initial proposal where y'all just

20 said you were going to put a culvert in

21 there and then cover it up with clay.

22 Was there ever any proposal like that

23 that left out the removal of the
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1 sediment at any point in time that y'all

2 made?

3 A. No. In another portion of the stream it
was simply sediment removal. There were

5 two different segments.

(3 Q. Now, this refers to -- This little map

7 on the back refers to Snow Creek below

8 the point where the tributary enters

9 Snow Creek. Was there any sediment at

i0 any point in time taken out of Snow

11 Creek itself, or was it just the

12 tributary?

13 A. A short distance.

14 Q. What is the short distance? Can you

15 give us a judgment?

16 A. Probably fifty feet, something like

17 that.

18 Q. This indicates, this little proposal

13 here or the summary of what had been

20 found and -- By the way, the subject

21 here is Monsanto/Snow Creek PCBs. I

22 notice it doesn't mention Mr. Allen.

23 Was he involved at any point in time
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1 with this?

2 A. Gary Allen?

3 Q. Tull.

4 A. No, no.

5 Q. So this had to do just with y'all —-

6 A, Not in our studies, you know. He had

7 his own situation.

8 Q. And Snow Creek apparently was infected

9 with PCBs or contaminated with PCBs for

10 a good distance more than fifty feet,

11 wasn't it, Mr. Brown?

12 MR. PECK: Object to the form of

13 the question.

14 AL In -- If you have this, you ought to

15 have, you know, results of the study

16 that show the exact locations and the

17 number.

18 Q. But what I'm asking you, Mr. Brown, is

13 it -- Let me just ask it this way:

20 Doesn't this indicate that it is

21 contaminated -- PCB contamination exists
in Snow Creek for more than fifty feet

23 according to Mr. Hudson?
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MR. PECK

. iect to the fori
K: ject to the £

2 the question.

3 A. At lower levels.

4 Q. He says for as much as a mile, probably

5 t he?

3 MR. PECK: Object to the form of

7 the question.

8 Q. In fact, his words are for at least a

] mile, probably a good bit more. Is that

10 correct or incorrect, what he says

11 there?

12 MR. PECK: Object to the form of

13 the question. The document

14 speaks for itself.

15 A. There were levels in the sediments in

16 that section of the creek on the order

17 of ten parts per million or below.

18 Q. So it is your understanding that under

19 what you understood y'all's approach to

20 that particular level would be is that

21 you didn't remove it at that point, or

22 what did you do to it, cap it or what?

23 MR. PECK: Object to the form of
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1 the question.

2 A, There was no known or identified need

3 for removing these low levels at that

4 peint in time.

5 Q. Okay. And what did you base that on,

6 what Mr. Hudson said to you or what ADEM

7 said to you? How is it that y'all made

8 the determination that you would not

9 remove the sediment --

10 A. The only guidance we had was the

11 requlatory guidelines found in the Toxic

12 Substances Control Act.

13 Q. Is there something there that says if it

14 is less than ten parts per million ~-

15 A. Less than fifty.

16 . Just leave it?

17 A. It says it is not requlated. It is not

18 a PCB reqgulated situation if it is less

19 than fifty parts per million.

20 Q. And so as a result of that y'all made a

21 decision that you would just go fifty

22 feet or yards, whatever it was, down

23 Snow Creek and wouldn't go any further?
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the question.
Based on the sampling that we had, we
were addressing what was considered at

that peint in time tg be

levels of sediments in Snow Creek.
When did it change? Was there ever a
change, a point in time where it
changed?

No. I mean -- TOSCA still is like it
was. Now, you get into the later
drivers, I can't comment on that. I do
not know.

Well, is there some regulation or some
EPA standard that would require you
today to remove the sediment?

MR. PECK: Object to the form of
the question, lack of
foundation.

I can't answer. I don't know.
Mr. Brown -- Well, that is probably an

inappropriate question to ask you.

MR. STEWART: I'm going to have to

/3112004 9:05 AM
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scoot. Is from some time

that y'all could arrange Alan
Faust, for us to get him? We

have a problem in that -- Off

the record.

(Discussion held off record.)

(The deposition concluded at

3:20 p.m.)
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I do hereby certify that the witness
whose attached deposition was taken before me
was by me first duly cautioned and sworn to
tell nothing but the truth in the cause
aforesaid; that the testimony contained herein
was by me reduced to writing in the presence
of said witnesses by means of stenography and
afterwards transcribed by means of computer
aided transcription. The foregoing is a true
and accurate transcript of the whole of the
testimony given by said witness, as aforesaid.

I do further certify that I am not
connected by blood or marriage with any of the
parties or their attorneys or agents and that
I am not an employee of any of them, nor
interested in the matter of controversy.

IN WITNESS WHEREQOF, I have hereunto set
my hand and affixed my notarial seal at
Gadsden, Alabama, County of Etowah, this lst

day of May 1998.

Deborah Salers Garrett
Certified Shorthand Reporter
Registered Professional Reporter
Notary Public, Alabama-at-Large

My Commission expires: 3-7-2001
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