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TUnited Htates
1Before the Fedeval T

Docket N

In the M
Nationat, Leab Comran

EXCEPTIONS ON BEHALF O
¢ COMPANY TO THE TRIAL
DECISION.

Comes now the respondeny,
by its attorneys, pursuant to Rule
of Practice, and sul mits its exce
Recommended Decision herein anc
to include therein the findings and
Rule XXT of said Rules of Practic

A. In so far as Section II, en
the Trial Examiner’s Recommend
takes the following exceptions:

. 1. Sherwin exeepts to Hem S
- Decision (Paragraph 9(B), Count

. s 2. Sherwin excepts to Item H(
Decision (Paragraph 9(C), Connt

! . 3. Sherwin escepts to the thi
Section §1 of the Recommended D
plete and gecurate swmmary ol i
Amended Complaint).



4. Sherwin excepts to the T'rial FExaminer's failure to include
in Section Ul of the Recommended Decision a summary of its special
defenses” (Sherwin’s Answer to Amended Complaint, pages 16-19).

5. Sherwin excepts to that portion of Section 11 of the Trial
Examiner’s Recommended Decision entitled **The Issues® in its
entirety (compare Trial Examiner’s statement with Amended Cow-
plaint and Sherwin’s Auswer thereto; also see Federal Trade Com-
wission Act, Sec. §; Clayton Act, See, 2(u) and Tr, 4200-4252),

6. Sherwin excepts to the Prial Kxaminer's failure to include in
that portion of Scction 11 of the Recommended Decision entitled
“The Issues™ a stutement relative to the issues raised by Sherwin
in its special defenses.  (Compare Trial Examiner’s stutement with
Sherwin’s Answer to Amended Complaint, pages 16-19).

7. Sherwin exeepts iv the first three fall sentences appearing
at the top of page 7 of the Recommended Decision for the reasons
that important portious of the evidenee have not been set forth in
the Recommended Decision, much rehiable and substantial evidence

ard has been had Tor the
o

has been ignored and no veasonable )
greater weight of the evidence herein.

B. In so far as Section III, entitled “‘Report Upon the Evi-
dence”, and Section IV, entitled “Recommended Findings and Con-
clusions”, and concerned, Sherwin takes the following exceptions:

8. Sherwin excepts to the Trial Examiner’s failure to state in
the second paragraph of that portion of Section I of the Recom-
mended Decision, which is entitled **Count One”, that Sherwin
does not manufacture or sell basie lead sulphate or any other lead
pigments except red lead, Hiharge and basie Jead carbonate and also
excepts to the Examiver’s failure to include a statement to such
effect in Paragraph 1-F of Seetion 1V of the Reconnnended Decision
(Tr. 1313).

9, Sherwin excepts 1o the Prid RKxaminer’s failure to state in
that portion of Section HI of the Recommnended Decision, whicl is
entitled ““Count One’’, that Tor over twenty vears Sherwin has not
wanufactunred red lead or litha for use by the battery nmuufue-
turing industry and is ot a competitor in that field which has been
an inereasingly important one since the advent of the automobile
and the internal combastion engine (T, 1640, 1645, 4070, J083).

vamps .
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10. Sherwin excepts to the lust sentence in the seeond paragraph
of that portion of Scction 111 of the Recounnended Decision entitled
*Count Une’’ for the reason that the record does not estublish the
fuel that it purchases lead pigments from others for the purpose
stafed, and also excepts 1o the last sentence ol Paragraph 1-1° of
Section 1V of the Reconunended Decision for the simne reason.

11. Sherwin excepts to the Trial Examiner’s failure 1o report
in that portion of Section 111 of the Recommended Decision entitled
“Count One” as follows: “*Sherwin’s ouly lead pigment plant is
located in Chicuge, lllinois. In 1943, and for many yeurs prior
thereto, Sherwin shipped about 3% of the white lead in oil shipped
by the industry. For muny years its shipments ol dry white lead
und litharge to customers represented less than 1%, respectively,
of the total industry shipments, while its shipments of dry red lead
and red lead in oil were approximately nil. Sherwin is not an im-
portant factor in the sale of Jead pigiments, particularly red lead
and litharge, and it does not self dry ved lead or litharge on the
Pucific Coust. Its sales of litharge ave confied wlmost entirely to
puints in the Chicago arca with a few isolated shipments to Kentucky
and Oliio.  The record contaius no evidenee that carload shipments
of red lead aud lithar »made by Sherwin to purchasers located
in differential territories Sherwin also excepts to the Trial Bx-
aminer’s failure to inchude in Paragraph 1-B of Section 1V of the
Recommended Decision a finding to the foregoing effect (Tr. 1313-
1332, 1648, 2065-2066, 3746).

12, Sherwin excepts to the sentence which unmediately precedes
the second tabalation in Parvagraph 1-¢ of Section 1H, and also in
Paragraph 1-J of Section IV, of the Recommoendid Decision, for the
reason that such sentences do not indicate that the term “white lead,
dry and in o0il,” inclades only basiec carbonate (CX 666, CX 66Y),
and alse excepls to the Kxaminer’s failure (1) to report that basic
lead v.\:_vr.:e is used to a substantial extent by Fagle, and to some
extent by National, as an alternative produet 1o basie carbonate in
sales to paint mmnufacturers, and (2) to veport, in so far as the
record discloses, the extent of the production i

sale of basie sul-
phate by Bagle and Natiouwal (v 156001061, 35003852, 3354.3367,
4129). . '

13, Sherwin excepts to the second tabulation in Paragraph J-¢
of Seetion 111, and also in Pavagraph 1-J of Scetion 1V, of the




4

Recommended Decision (CX 664, Pr. 1060-1561, 2193, 3344-3352,
3354-3357, 4129). :

14, Sherwin escepts to the sentence immediately following the
second tabulation in Puragraph 1-e of Section 111, and also in Para-
graph 1-J of Section IV, of the Reconnnended Decision for the reason
that there is not included therein un additional statement relative
to Eagle’s and National’s production und sale of basic lead sulphate
as au alternative product for basic carbonate (Tr. 1560-1561, 3344-
3352, 3354-3357, 4129).

15. Sherwin excepts to the first two sentences in the last sub-
paragraph in Puragraph 1-¢ of Section 111, and in the last subpara-
graph of Paragraph 1-J of Seetion 1V, of the Reconmended Deci-
sion, except the statement to the effect that National became a pre-
dominant fuctor in the industry.  (The Cltations urged in connec-
tion with exception 17 are relied upon in support of the furegoing
exception).

16. Sherwin excepts 1o the last sentence in Paragraph 2-a of
Section HI, and in Paragraph 2-A of Section IV, of the Recom-
mended Decision (Tr, 1327-1328, 20065-2008).

17. Sherwin excepts to Paragraph 4-u of Section 111, and to
Paragraph 4-A of Scction 1V, of the Recommended Findings in that
the first sentence thereof erroncously indicates, by use of the term
“the other respondents”, that Sherwin tollowed the salient features
of the zone pricing syvstem therein deseribed and in that the de-
seription of the system and the citations set forth on pages 14, 15
and 16 (which desceription :oud wmaps are incorporated in Paragraph
4-A of Section TV by reference) do not accurately reflect Sherwin’s
pricing and freight practices as established by the record.  Sherwin
also excepts to the Examiner’s failurve to include in Section 111 an
aceurate statement of itx pricing practices aud to include in Section
IV a recommended finding bused thereon (e, 836, 887- 891, 894,
13121319, 1324.1325, 1327-1328, 1331-1332, 1640, 1648, 2065-2066,
3697, 3701-3702, 3704, 3707-3709, 3746-3747, 3754-3759, 3768-3769,
37713804, 3K36.3856, 4075, 4008, 4104-4113; OX H06 K, H94, AB, ('X
613, CX 626-631-F, OX 6d0, CX 659 C-P, CX 662, A-226, CX 781 A-C,
CX 782 CDIY, (X T84 BDIY, OX 787.789, CX 793, X 794, A-Z8, OX
823 A-G:; RX 108 RN 195 A, RN 200 A-X, RN 208; Answers of
Sherwin, Glidden and Interiational to Nmended Complaints For un
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accurate summary of Sherwin’s pricing and freight practices see
Proposed Findings submitted by Sherwin and especially Paragruphs
Seven, Eight and Nine under Count 1).

18, Sherwin excepts to the lust subpuragraph of Paragraph 4-a
of Section 111, and to the lust sentence in the lust subparagraph of
Paragraph 4-A of Section 1V, of the Reconnuended Decision for
the reason that the Kxaminer fuils to state which respondents have
plants located in each of the various citics thervin named and which
pigments are produced in each of such plants and also fails to af-
firmatively state that Sherwin’s ouly lead pigmient plant is located
in Chicago, Winois (Tr. 1313 and Kxaminer’s citations).

19. Sherwin excepts to the first two sentences of the second
subparagraph of Paragraph 4-b of Scction 111, and the first two
sentences of Paragraph 4-B of Section 1V, of the Reconnuended De-
cision (RX 6 A-1,7 A-C, 5 AB, 9 A1, 12,13 A D, 50 KLO, 77 A-F,
81 AB, 83 A-Z3, 85 A-Z13, 92 AB, 127 A-G, 1234 A-K, 135 AB, 136
ADB, 137 AB, 138 AB, 159 D, 198 A-11; CX 501 A D, Hu2 A, 504 AB,
503 AB, 507 A-M, 508 (', 518 AB, 214 A B, 634, 652 A-K, 639 C-P, 662
CDGHST, 705 A-D, 706 A-D, 776, 799, 800 A-(, 8U1 AB, 502 AB,
503, 805 A-C, 809; Tr. 1313, 1316-1318, 2153-2104, 2170, 2175, 222K
2230, 2238-9245, 2308, 23972308, 3697, 3699-3700, 3713-3716, 3759-
3760, 3767-3768, 3838-3840, 3846, 3850; in addition, the citations
urged in connection w’th exception 17 are also relied upon in support
of the foregoing exception).

20. Sherwin excepts to Puragraph $-¢ ol Section 11, and of
Paragraph 4-C of Scetion TV, of the Recommended Decision (CX
304 B, CX 505 A, CX 507 A-M, CX 517 A, CX J8 AB, CX 523, X
803 and Examiner’s citation).

-91. Sherwin excepts to Paragraph 4-d of Section 111, and to
Paragraph 4-D of Section IV, of the Recommended Decision.  (Ci-
tations urged in support of the foregoing exeeption are the same as
those relied upon in conncetion with exceptions 17 and 19).

22. Sherwin excepts. to the second sentence of Paragraph 5 of
Section III of the Recommended Decision, Tor the reason that the
record establishes substantial variance hetween the practices em-
ployed by it individunlly as compared to practices employed by the
other respondents herein,  (Citations relied upon for the foregoing
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exception are the saiue as thuse urged in councetion wilh exeeptions
17 and 19).

23. In so far as Parugrapbs 5-a-1, ....,z... u.z,u. a-4, O-u-0 and
5-a-6 of Section 111, and Pavagraphs 5 > 1,5 5-A-3, and 5-A-4 of
Section 1V, of the Recommended _réu_c: are concerned, Sherwin,
for brevity and in order to avoid duplication, adopts and incorpo-
rates herein by reference the exceplions taken to suid paragraphs by
respondent National and relies upon the same citations, together
with the citations appearing hicrein in councetion with exception 19,
as support for such exceptions.

24, Sherwin excepts to Paragraphis d-a-1, d-a-2, v.:.u_ O-u-4,
5-8-D und 5-u-6 of Section 11, aud to Paragraphs 5-A-1, 5-A-2, 5-A-3
and 5-A-4 of Section 1V, of the Recommended _vne_u_o: in so {far as
such paragraphs may infer that Sherwin actually agreed to employ
the provisions of Schedule ** A, except il and when said Schedule
A’ became an effective part of the N R. AL Code for the Tndustry
(which it did not), or that Sherwin actually employed the provisions
of suid Schedule ** A as o vesult of any agreement to do so or other-
wise. (Tr. 1327, 2066, CX 823 CD: i addition, the eitation urged
in connection with exceptions 17 and 26 are relied upon in support
of the foregoing exception). M

25. Sherwin exeepts to Paragr :E_u 5-b-6 of Seetion 111, and to
Paragraph 5-B-6 of Section 1V, of the Recommended Decision.  (Tr.
869-870, 3696-3697 ; 3700-3701; RX 229-305; CX 506 E, CX 539, COX
576 A-E, CX 594 AB, CX 652 A-1, CX 662 CDGHKLST, CX 662
25-226, CX 684-68D, CX 776 A-L.; in addition, the citatious urged in
connection with exception 17 ure relied upon in v:EEZ of the fore-
going exception).

26. Sherwin excepts to Paragraph 5-¢-1 of Scetion I1I, and to
Paragraph 5-C-1 of Section 1V, of the Recommended Decision for
the reason that ncither the record references therein cited nor the
record as a whole supports the statements therein made. (Tr.
._wuu 1314, 1324-1328, 1331-1332, 1648, 1650, 2065-2066, 3746, 3874-

882, 4070, 4093; CX 823 A-G, OX 782 C; RX 209; in addition, the
nm:.:c:m urged in connection with exceptions 17 and 19 are relied
upon in support of the foregoing exception).

27. Sherwin exerpts to the first sentenee of Paragraph H.¢.2 of
Section 111, and of Parigvaph 5 -2 of Section TV, of the Recom-
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mended Decision in 80 far as such sentences imply an unlawful
purpose to the avoidance of referenee to purtieular prices in Sched-
ule “*A’" as such inference is entirely unwarranted by tbe record
(Tr. 2218-2234, Tr. 2402-2403; RX 6-1, 8-AB, v A-F, 78-BC; CX
o4-B, 507 A- Z 517-4, 523).

25, Sherwin excepts to the third, fourth and lifth sentences of
Paragraph H-¢-2 of Scetion 111, and of Paragraph 3-C-2, of the
Recommended Decision as not being supported either by the record
citativns therein given or by the record as o whole (T'r. 1326-1328,
Tr. 2065-2066 and citations by Fxaminer),

29, Sherwin exeepls to the entire second subparagraph of Para-
graph 5-¢-2 of Section 11, and of Paragraph 502 ol Section 1V,
:_ the Recommended Decision Tor the reason tiud the statements
made in such subparagraph are not sustained by the record citations
therein: given or by the record as a whole, (Citations relied upon
for the foregoing exception are the same as these urged in connee-
tion with exceptions 17, 19 and 26).

S0, Sherwin excepts o the Jourth sentence ol ragraph d-c
of Scction 11, and of Paragraph 5-C-4 of Section {V, of the Recom-
wended Deeision for the reason that the statements  contained
therein are nol supported by the citations given or by the record
as o whole,  (Citations relicd upon for the furegoing exception are
the same as those urged i commection with exceptions 17, 19 and 26),

31, Sherwin exeepts to the secomd sentence of Paragraph 5-¢-5
of Section I, and of Paragraph 5-C-5 of Scetion 1V, of the Recom-
mended Decistou for the reason that such scutence ervoneously
states that the table bmnediately following refers (1) to white lead
in oil and other key products, and (2) mvolves 100 pounds or lurger
containers. (The citations relied upon in suppurt of the foreguing
exception are those given by the Examiner in the table immediately
following this sentence),

32, Sherwin excepts to the completeness and accaracy of the
table set out in Paragraph H-¢-5 of Section i, snd incorporated by
reference in Paragraph 55 of Seetion IV, of the Recommended
Decision.  (Tabulation pages 31 and 32 of Reconnmended Decision
and exhibits {here eited 2005-2009; CX Sl CNOGe, OX 613
A-COX 06 DE, OX 712 A, OX 596 AR, COX 597, ON B398, (X 6585,
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CX 629 A-C; in additioy, the citations urged in conncetion with ex-
ception 17 are relied upon in support of the feregoing exception).

33. Sherwin excepts to that portion of Paragraph 9-¢d of See-
tion 11 and of Paragraph 5-Cd of Scetivu 1V, of the Reconnnended
Decision which crroncously indicates that certain shipping puoints
were used by Sherwin during the entire period reflected in the tabu-
lation also appearing in such paragraphs., (The citations relied
upon are those given by the Kxaminer in the tabulation).

34. Sherwin excepts to the sccond sentence of the last sub-
paragraph of 5-¢3 of the Reconnuended Decision.  (The citations
urged in connection with exeeption 39 are relied upon in sapport
of the foregoing exception).

35, Sherwin excepts to the Kxmminer's failure to include in
Paragraph 5-CH a statcment to the effect that freight costs from
Sherwin’s shipping points to purchasers’ destination would have 1o
be ascertained and added to the quotations appearing in the table
set out in full in Paragraph 5-¢5, and mcorporated in Paragraph
5-C5 by reference, in order to muke aceyrate comparison as to the
purchasers’ relative costs in buying from the various respondents.
(Citations relivd upon for the foregoing exception are the sume as
thoke urged in comneetion with exceptions 17 and 32).

36. Sherwin excepls to the second sentence in Paragraph 5-¢b
of Section HI, and in Paragraph 5-C6 of Scction 1V, of the Recom-
mended Decision, and fo the correctuess of the tabalations appear-
ing in such paragraphs for the reason that the statements made
therein and the ligures in such tabalations are not supported by the
Sxaminer’s citations.

37. Sherwin excepts to the statement in the first sentence in
Paragraph 5-¢7 of Section 111, and in Paragraph u.fuu of Section
1V, of the Recommended Decision, to the effect that its c:m_.c.:eu_.m
have substantially the same delivered cost as do customers of Glid-
den and International. CPr, 1249, 26392640, 30165 Auswers of __:.3..
national and Glidden to Amended Complaint; in addition, __.:. cita-
tions urged in connection with exception 17 are velied upon i sup-
plion).

port of the foregoin:
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38. Sherwin excepts to the statement in Paragruph 57 of
Scction HE of the Reconmended Decision setting forth the nunber
of sales made by it at varying amounts wder National’s lowest
price, and also to the correctiess of the variances stated (CX 794-D,
I Ze 21, and 24, CX 613, CX 626-631 1, CN 630, CX 662 £3-426;
RX 158).

39, Sherwin excepts to the statement in the lust sentence ju
Paragraph 5-¢7 of Seetion 1, and in Paragraph 9-C7 of Section 1V,
of the Recommended Devision 1o the effect tiat the deviations by
Sherwin are subject to the subtraction of a small freight factor
which the customer sometimes puid from wearby shipping points,
as such statement does not fairly refleet the status of the record
aned is not supported by the greater weight of the reliable, probative
aml substantial evidence in the vecond (CX 6622221, CX 793, ¢X
TOLD, L SN, 2, 42 24, 25, 26 and YT, CN s ASZT00; B 198
AL RXO 205 A-X0 Pe. 06, SKT-804, 1249, 2639-2640, 3316, 3746, $104-
4113 in addition, the citation urged in connection with exeeption 17
are relied upon in support of the foregoing exception).

40. Sherwin excepts to the last sentence of Paragraph 5-¢8 of
Section I, and of Paragraph 5-C8 of Section 1V, of the Recom-
mended Deeision, as not being supported by the record (CX 794,
DL Y, Z; RX 198 A-H5 Tr. 35015 in addition, 1he citations urged in
connection with  exesption 17 ave velied wpon in support of the
foregoing exception.)

41 Sherwin excepts to Paragraph 5-¢9 of Section 111, and to
Paragraph 5-C9 of Section 1V, of the Recommended Decision, as

_not being supported by the citations given or by the record as a

whole. (The citations relied upon for the foregoing exeeption are
the same as those urged in connection with exeeption 17; also T,
1337-3480).

42. Sherwin excepts to the juxtaposition existing between the
third sentence and the first and second sentences of Paragraph
H-¢-11 of Section T, aud of Paragraph 5-C' 11 of Seetion 1V, of the
Recommended Decision for the reason that s Juxtaposition gives
rise to an improper inference that Sherwin's fustenctions i the
third sentence were given as a result of the cvents desevibed iy the
first two sentences and such inference is wol warranted from the
exhibits eited or from the record.
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43. 1n the event the words **instructions are given tor following
lurge deulers’ prices”, in the third sentence of Paragraph d-cll of
Section 11, and of Paragraph H-Cl1 of Secction 1V, of the Kecom-
mended Decision, are 10 be interpreted as weaning that Sherwin’s
managers and saleswen ure instructed to follow its Jarge competi-
tors® (such as Nationul and lSagle) prices on governuwent, stute wd
municipal bids, then Sherwin excepts to such interpretation as not
being warranted frow the exhibits cited or from the record as a
whole (CX 662 A and exhibits cited by Examiner.)

4. Sherwin excepts to the third sentence of Paragraph 5-¢11

of Section 111, and of Paragraph 5-C1 of Section 1V, of the Recom-

mended Decision, in su far as such sentence indicates that such in-
struetions are now in effeel or were in effect over a substuntial
period of time extending at least from November 6, 1936, to May
1942, '

45. Sherwin excepts 1o the fourth, lifth, sixth and seventh sen-
tences of Paragraph 5-¢-11 of Scetion 111, and of Paragraph 5-C-11
of Section 1V, for the reason that such sentences do not correctly
state all the faets with respect to the transactions thercin referred
to and do not correctly retlect the number of instances in which the
respondents bid varving prices in competitive bids or the extent
of such variance (Citations in support of the fuoregoing exceptions
are the sume as those relied upon by the Examiner).

46. Sherwin excepts to all of Paragraph 5-d of Section I11, and
of Paragraph 5-D of Section 1V, of the Reconnnended Decision, ex-
cept- that portion of the last sentence of such paragraph beginuing
with the words ““and it was shown’ in the seventh line from the
end thereof, fer the reason that the statements contained therein
are not supported by the vecord (CX 662-W, 73, 45, O, CX 823-G).

47. Sherwin exeepts to the sixth sentence of Paragraph 5-¢ of
Section 111 of the Recommended Decision for the reason that the
citation to the record in support thercof reveals that the testimony
cited was directly to the contrary and the exhibits cited have no
connection whatever with the subject matter.

48. Sherwin excepts to the last three sentences of Paragraph
S-e of Section HI for the reason that neither the citations given by
the Exuminer nor the revord ax a whole establish that its formuly

sctebtmnide, o i o s -
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for pricing oxides in carload quantilics was the same us that of
any other respondent vy that its less than varioud prices for oxides
wus based on a formula derived from its varload price for such
products (CX 809, CX 823 A-I").

49. Sherwin excepts to Puragraph 5-1 ol Section 111, and of
Paragraph 5-F of Section 1V, of the Recomuended Decision for the
reason that neither the exhibits eited nov the record as a whole es-
tablishes the fact nor justifies the infevenee that Sherwin sells 97%
aud 98% red lead at the added differentials stated because of any
provisions of Schedule A" of the No R AL Code for the industry
or pursuant to any agreement or understanding to do so. (CX 782-C,
CX 823-EF; Tr. 3870).

50. Sherwin excepts to the first seutence of Paragraph 6-a of
Section 111, and of Paragraph 6-A of Section TV, of the Recom-
mended Decision for the reason that the extent of control stated for
white lead does not include basic sulphate of lead which is used
interchangeably with basic carbonate to a substantial extent by
Eagle and to some extent by National.  (Citations urged in support
of the foregoing exceptions are the same as those relied upon in
connection with exceptions 12, 13 and 14).

51. Sherwin excepts to the sccond and thivd sentences of Para-
graph 6-b of Section 111 of the Recommended Decision for the rea-
son that the statements contained therein do not accurately or cor-
rectly describe Sherwin’s pricing methods und excepts to the Exam-
iner's failure to set out in such paragraph and in Paragraph 6-B of
Section IV a correct statement of Sherwin’s practices. (Citations
urged in support of the foregoing exception are the sume us those
relied upon in exceptions 17 and 26).

'52. Sherwin exeepts to the second and third sentences in Para-
wraph 6-d of Section IT1, and in Pavagraph 6-D of Seetion 1V, of the
Recommended Decision, for the reason that the statements therein
contained are unsupported by the record in ~o far as Sherwin is
concerned. (Citations urged in support ol the foregoing exception
aré the same ag those relied upox in exceeptions 17, 26, 36, 37, 38, 39
and 40).

54 Sherwin excepts to the Examiner’s fiiture (o include in
Paragraph 6-D of Scetion 1V of the Recommended Decision a find-
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ing based upon the statements contained iy the lasl six senlences
of the first subpuragrapl of Paragraph 6-d of Section 111,

o4 Sherwin cxvepts 10 Paragraph T-a3 of Section HI, and o
Paragraph 7-A3 of Scetion IV, of 1he Reconnnended Decision for
the reason that the stalements contained therein are contrary to
pw:; not supported by the record. (Citations urged in support of the
».ewmr‘c:ﬁ exceplion ave the same as those relicd upon in exeep-
tions 17, 19, 25, 26, 37, 35, 39, 40 and +1.)

53, Sherwin excepts 1o all of Paragraph 7-ud of Section 111,
and of Purugraph 7-A4 of Scction 1V, of the Becommended Deci-
sion for the reason that the statements contained therein are con-
trary to the reliable, probative and substantiul evidence contained
in the record.  (Citations urged in support of the furegoing exeep-
tion are the same as those relivd wpon iy eaceplions 17, 19, 23, 24,
and 26.)

36. Sherwin excepts to Paragrapl 7-at of Section 11, and of
Puragruph 7-A6 of Secction 1V, of the Recommended Decision for
the reuson that the statements contained, therein are contrary to
the relinble, probative und substantial evidenee in the record. (Ci-
tations urged in suppoct of exeeptious 17, 26, 27, 28, 29, 31, 32, 33,
34, 36 and 46, whether set forth verbatim or by reference, are relied
upon in support of the foregoing exception.)

§7. Skerwin excepts to Paragraph 7-a8 of Section 11, and to
Puragraph 7-A7 of Section 1V, of the Recommended Decision for
the reason that the conclusion therein stated is not"warranted upon
consideration of the weight of the reliuble, probutive and substan.
tial evidence in the record.  (Citations urged in support of cxeep-
tions 43 and 45, whether set forth verbatim or incorporated by
reference, are relied upon in support of the forcgoing exception.)

68. Sherwin excepts to Puragraph 7-a9 of Section 111, and of
Puragraph 7-A8 of Scetion 1V, of the Recommended Decision for the
reason that the conclusion therein stated is not warranted upon
consideration of the weight of the reliuble, probative and substan-
tia] evidence in the record.  (Citations urged in support ‘of ox wp-
tions 17 and 25 are relicd upon in support of the forogoing ex-
ception).
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34, Sherwin excepts to the sccund scntence of the second sub-
paragraph of Paragraph 7-b1 of Section HI of the Recommended
Decision in so far as sueh sentence states that the evidenee dis-
cluses that Sherwin had a wutual understanding with auy of the
other respondents concerning the plan deseribed in Pavagraph 7-bl
or aceepled the plan and its objectives and agread 1o follow it for
the reason that neither the record nor the inferences reasonably (o
be drawn therefrom support such statements.  (Citations urged in
support of the foregoing exeeption ave the same as those relied upon
in conneetion with exceptions 17, 19, 26 and 27).

60. Sherwin excepts to that portion of Paragraph 7-b2 of Sec-
tion 11, and of Pavagraph 7-B2 ol Section 1V, of the Recommended
Decision, which state that its prices, though substantially lower than
those of National aud Fagle, were very close 1o the prices of Glidden
and International for the reason that such statewents are not sup-
ported by the record.  {(Citations urged in support of the foregoing
exception are the same as those relied upon in connection with ex-
ceptions 17, 19, 26, 38, 39 and 40).

61. Sherwin excepts 1o the next to the last sentence in Para-
graph 7-b2 in Section I, and in Paragraph 7-B2 of Section 1V,
of the Recommended Decision, in so far as such sentences state that
there was an agreement between cither Auaconda or Internutional
to conform to Glidden’s and Sherwin’s prices with a minimum of
deviation, for the reasoa that the statements contained therein arve
not supported by the reliable, probative and substantial evidence
contained in the record. (Citations urged in support of the forego-
ing exception are the same as those relied upon in connection with
exceptions 17, 19, 26, 38, 39 and 40).

62. Sherwin excepts to the third sentence in Paragraph 7-b3
of Section III, and in Paragraph 7-B3 of Scetion 1V, of the Recom-
mended Decision in so far as such sentences state that the practices
therein attributed to Glidden were identieal to those used by Sherwiun
for the reasou that the statements contained therein are not sup-
ported by the reliable, probative and substantial evidence contained
in the record. (Citations urged in support of the foregoing excep-
tion are the same as those relied upon in connection with exceptions
17, 19, 26, 37, 38, 39 and 40).
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63. Sherwin escepts to Paragraph 7-b4 of Scetion 11}, and to
Paragraph 7-B4, of Section 1V, of the Recommended Decision, except
that portion of the second sentences thereol which states that Sher-
win did not use the consignment plan for countrolling retail prices,
for the reason that the statements contained therein are ot sup-
ported by the reliable, probative and substantial evidenee contained
in the record. (Citations urged in support ol the Toregoing excep-
tion ure the same as those relicd upou in councetion with exceptions
17, 19, 25, 26, 38, 39, 40 and 46.)

64. Sherwin excepts to the first two sentences and the last sen-
tence of Puragraph 7-¢2 of Scetion 11, aud of Paragraph 7-C2 of
Section 1V, of the Neconmended Decision, for the reason that the
statements contained therein are not supported by the reliuble, pro-
bative and substantial evidence contained in the record. (Citations
urged in support of the foregoing exception are the sime as those
relied upon in connection with exceptions 17, 19, 25, 26, 38, 39, 40
and 46.)

65. Sherwin excepts to Paragraphs 7-c4 and 7-¢b of Section
III, and to Paragraph 7-C4 and 7-C) ow. Scetion 1V, of the Recom-
mended Decision for the reason that the statements contained therein
are not supported by the rehiable, probative and substantial evi-
denee contained in the record. (Citations urged in support of the
foregoing exception are the same as those relied upon in connection
with exceptions 17, 19, 25, 26, 38, 39, 40 und 46).

66. Sherwin excepts to Paragraphs 7-dl, 7-d2, 7-d4 and 7-d5
of Section 111, und "t Paragraphs 7-Di, 7-D2,-7.D4 and 7.DH of
Section IV, of the Recommended Decision for the repson that the
conclusions stated in suid paragraphs ave either notl suported by the
record at all or are directly contrary to the weight of the reliable,
probative and substantial evidence appearing in the record and are
contrary to law. (Citations relicd upon in conuection with the fore-
going exception are the smme as those specifically relied upon in
support of each and every specific exception herein stated; RXs. 6
through 8, inclusive; see also: National Industrial Recovery Act,
Section 5, 48 Stat. 195, 198; Fugene Dietzgen Ca. v. Federal Trade
Commission, 142 F. 20 321, 329 detua Portland Cement Co. v Fed-
eral Trade Commission 157 V. 20 633, 549 Sugar Institule v United
States, 297 U. S, A0%: Ceacenl Mlrs, Assn. v wited States, 268 118,
488; NTCKN Flouring Assu. v, Paited States, 265 U S063: U 8 v,
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Svcony-Vacuum Od Co., 310 U, 8. 1981995 . S v, U, 8. Steel Cor-
poration, 201 U, 8. 417; U. 8. v. tuternational Harvester Co., 274
UL 8. 6935 L. Sy Standard Qi of N, J., 4T 1. 2d 2885 Appulachian
Coals, Inuc. v. Unded States, 258 U, S, 344; U, 5. v UL S, Steel Cor-
poration, 233 Fed. 55, 251 U. S, 4175 1. 8. v. dluminum Co. of
dmerca, 148 . 2d 416, 424).

67, Sherwin eseepts w the third paragraph of Count "T'wo (page
46) of Scction 111, and the third subparagraph of Puragraph 8-A
(page 87) of Scetion IV, of the Recommended Decision in so fur as
such paragraphs incorporate, by reference, the facls relating to
zone pricing, price differcnces, differentials and other features bear-
ing on the issues under Count Two, which are ~et out in Seetion 111
at pages 7-38, inclusive, to the sume extent as il the specifie exeep-
tions heretofore taken were again restated verbatim.  (The cita-
tions urged in support of the foregoing exception are the same uas
thuse relied upon in connection with exceptious 8-53, inclusive.)

68. Sherwin excepts to Paragraph 8-al of Seetion 11, und to
Paragraph 8-A1 of Scction 1V, of the Reconunended Decision for
the reason that the statements contained thercin, in so far as Shep-
win is concerned, do not accurately portray it~ hasic freight policy
as disclosed in the vecord, and exeepts to the Fxaminer®s failure to
correctly deseribe its pricing and freight policies, (Citations urged
in support of the foregoing exception are the same as those relied
upon in connection with exceptions 17, 19, 25, 24, 38, 39, 40 and 46.)

69. Sherwin excepts to Paragraph 8-a2 o Section HI, and to
Paragraph 8-A2 of Scction TV, of the Reconnnended Decision for
the reason that the freight tabulations set forth in Paragraph 8-a2,
and incorporated in Paragraph 8-A2 by reference, are neither
applicable to nor properly descriptive of any of Sherwin’s shipping
or freight pructices. (Citations wrged in support of this exception
are the same as those relied upon in conucetion with exception 17;

Ty. 3777).

70. Sherwin excepts to Paragraph 8-a3 of Seetion 111, awd o
Parvagraph 8-A3 of Scction TV, of the Reconmended Decision for
the reuson that the statements therein contained do not aecurately
refleet Shewin’s shipping or freight practices as diselosed in the
record and neither the citations fo the transcript nor the citations
to various Commission’s Exhibits reveal in any way Sherwin’s
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freight or shipping policies. (Citations wrged i support of the fore-
going exception are the siue as those relied upon in exeeption 17;
also, T'r. 4070, 1338-1480, 1672-2015).

71. Sherwin excepts to Paragraph ¥ of Count T'wo of Section
111 wherein the Exawiner las incorporated the evidence set out
in Couut One of Section 111 of the Recommended Decision refative
to differcnces in trade, regional, quantity, and quality discounts and
charges through differentialy between agents and dealers, between
confainers of different sizes, between 7% or Y8% red lead over
lower grades, and between catfoads, d-ton lots, and smaller quanti-
ties, into Paragraph 8, Count Two of Section 111, by reference.
Sherwin, therefore, by refercnce, reaflivms and incorporates hereat,
ciech and every exception it has heretolore taken to specilic state-
ments by the Trial Exawminer relative to the evidence bearing upon
the aforementioned subjects and relies upon the sine citations which
it has heretofore identificd with cach such specific exeeption.

72, Sherwin excepts to Paragraph S-bh of Seetion 11, and to
Paragraph 9-B, of the Reconmended Decision in so far as the state-
ments contained therein imply that stich container differentials as
were ulilized by Sherwin were utilized as a result of any agrecment
or understanding with any other vespondent herein, or with any one
else (RX 210, X 662-A, CX 662-W, Y, 41, 43, Z3, CX 300 A-(,
Tr. 3882-3886).

73. Sherwin excepts to the first sentence in Paragraph 9-¢ of
Section 111, and it Paragraph 9-C of Seetion IV, of the Recon-
mended Decision in so far as such sentences imply that such quality
differentials on various grades of red lead as were utilized by Sher-
win were utilized as a result of any agreement or understanding with
any other respendent herein, or with any one else (RX 208, CX

782-C, CX 823-KI°, I'v. 3870-3852).

74. Sherwin excepts lo Paragraph 9-d of Section 11, and to
Paragraph 9-D of Section IV, of the Recommended Decision for
the reason that the statements contained therein do not correetly
and aecurately refleet Sherwin's pricing policy for carloads and
smaller quantities of oxides, aud neither the tabulation therein set
forth nor the exhibits therein referred to by the Examiuer are
applicable in any way lo Sherwin’s priving or freight polivies for

i T O
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oxides,  (Citations urged in support ol e Toregoing exception are
the same as those relicd upon in. Bxceptions 17, 21, 26, 27, and 28).

75. Sherwin excepts to the lirst sentence of Paragraph 9-¢ of
Scction H1, and of Paragraph 9-15 of Scction 1V, of the Recow-
mended Decision in su far as such séntences might huply that such
differentials as were utilized by Sherwin in couneetion with carload
shipments of basic lead carbonate, were utilized as the result of any
agreement or nnderstanding with any other respondent herein or
any one else, for the reason that the record does not disclose that
Sherwin ever sold basie lead carbonuate in carload shipments of 20
tons or more al vne-quarter cent per pound less than its card prices
for such products prior to 1942 (CX 823.Q),

76. Sherwin exeepts to Parvagraph 9-1 of Secetion 11, and to
Paragraph 9-1' of Scetion IV, of the Lecommmended Dectsion, for
the reason that the statements contained therein are not supported

by the record as a whole in so far as Sherwin's sales to dealers

purchasing for resale are concerned. (Citations urged in support
of the foregoing exception are the sume as those relied upon in
exceptions 17, 21, 27, and 25; also OX 662 | through R, U, V, Zy
through Z25; Tr. 1338- 1450, 1672-2018, 4U7.)

77. Sherwin exeepts to Paragraph 10-0 of Section H, and to
Paragraph 10A of Scction 1V, of the Recunnuended Decision tor
the reason that the statements therein made are not supported by
the record in so fur as Sherwin is concerned and the exhibits cited
by the Examiner have no relation whatever to Sherwin or its pric.
ing practices. (Citations urged in support of the foregoing exeep-
tion are the same as those relied upon in conneetion with exeeptions
17, 21, 26, and 27; Tr. 1335- 1450, 1682-2018, 4170.)

:

78. Sherwin excepts to Paragraph 10-h of Section 111, and to
Paragraph 10-B of Scetion IV, of the Recommended Decision in so
fur us the Exuminer fails to affirmatively state in sueh puragraphs
that for over twenty years Sherwin has not manufactured or sold
oxides for use by the battery manufacturing industry (Tr. 4070).

79. Sherwin excepts to Pavagraphs 10 ad 10-d of Seetion 11,
and to Piragraphs 10-C and 10-D of Seetion 1V, of the Recommended
Decision for the reason that the Examiner fails to afirmatively state
therein that the record does not disclose siles of dry white Jead or
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dry red lead, the products under discussion in such puragrapbs, by
Sherwin to puint manufucturers generally or to the specific manu-
facturers whose lestimony is outlined iy such paragraphs (T'r. 1338-
1480).

80. Sherwin excepts to Paragraph 10-¢ of Scetion 11, and to
Paragraph 10-C of Section 1V, of the Recommended Decision for
the reason that such puragraphs contain many statements which
are either contrary to the evidence or are incomplete statements of
the evidence.  (Uitations urzed in support of the foregoing excep-
-tion are the same as those relicd upon in connection with exeeption

17; also Tr. 1338-1480).

81, Sherwin excepts to Paragraph 10-d of Section 111, and to
Paragraph 10-D of Section IV, of the Recommended Decision, for
the reason that the statements contained therein do not correctly
and accurately reflect price differentials in effeet in the arca dis-
cussed in such paragraphs. (Citations urged in support of the fore-
going exception are the sume as those relied upon in connection with
exception 17; also Tr. 1338-1480).

82, Sherwin excepts to l’m'u;:"r.-.ph'XU-I' of Secction 11, and to
Paragraph 10-1 of Scetion 1V, of the Recommended Decision for
_the reason that the statements contained therein are unsupporied
by the record in so far as Sherwin is concerned in that it has not
cuployed zone prices and has not employed guantity, quality aud
container differentials us a result of any understanding or agreement
with any of the other respondents herein, (Citations wrged in sup-
port of the foregoing ¢xeeption are the same as those relied upon in
connection with exceptions 17, 19, 26, 38, 39, and 40).

83. Sherwin excepts to the first sentence of Puragraph 10-g of
Section ITI, and of Paragraph 10-G of Section IV, of the Recom-
mended Decision in so far ay such sentences indieate that Sherwin’s
pricing practices involve a delivered price which is the same to all
customers in a zone, regardless of distance, as not being supported
by the record. (Citations urged in support of the foregoing excep-
tion are the same as those relied upon in conncction with exceptions
17, 19, 26, 38, 32 and 40.) :

S 84 Sherwin exeepts fo the last sentence of Pavageaph H0g of
CSection 111, and of Parwgraph 10 G of Section 1V, of the Recom
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mended Decision us not being a corre
ton Act, us amended, See. 2(a); S
dated February 3, 1936; Corn Produ
F.T.C. vs, Staley, 324 U, S. T46).

85. Sherwin excepts to Paragra
Paragraph 10-H of Scetion 1V, of
the reason that in so far as Sherwin b
support a finding that such sales as
ferently loeated at different prices w
competitive effect whatever. (Citatio
wulng exception are the same as th
with exception 17; also T'r. 1338-148

86, Sherwin excepts to Paragre
Paragraph 10-J of Section 1V, of il
the reason thut the statements thered
reflect Sherwin’s shipping or freight
record, and for the further reason th
that such quantity or other differenti
Sherwin in the sale of oxides were dise
competitive effect whatever between
tious urged in support of the foregol
those relied upon in e ‘ceptions 17, 21

1480, 1672-2018).

87. Sherwin excepts o Paragray
Paragraph 10-K of Section 1V, of |
so far as such paragraphs indicate
carbonate at a one-quarter cent diff
less than carload lots prior to 1942 ((

i

88. Sherwin excepts to the first
Scetion IT1, and of Paragraph 10-1,
mended Decision for the reason that th
are not supported by the record in
dealers purchasing for resale are co
support of the foregoing exception are
in exceptions 17, 21, 27 aud 28; also
through 725, Tr. 1338-1450, 1672-2018,
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89, Sherwin excepts to the first and last seatences of Paragraph
10-m of Sectiou HI of the Recommended Decision in so far as the
Examiner characterizes the practices described in Paragraphs 10-L
and 10-j as involving discriminations for the reasous set out in con-
nection with exceptions 85 and 86, (Citations urged in support of
the foregoing exception are the saue as those relied upon in exeep-

D

tions 17, 21, 26, 27 and 23; also "Pr. L55s-1450, 16722018, and 4070.)

90. Sherwin excepts to the third sentence of Paragraph 10-m of
Section 111 of the Recommended Decision in so far as it states that
Sherwin Las cooperatively cuployed discriminatory practices or
otlier methods which produce prices which are identical with those
of cacl of the vther respondents, for the reason that such statements
are not supported by the record as o whole,

91. Sherwin excepts o Parvagraphs 11-a and 11-b of Scetion
111, and to Paragrapbs 11-A and 11-18 of Scetion 1V, of he Recow-
mended Decision for the reason that the satements eontained therein
are not supported by the vecord and constitute an incorrect state-
ment of the law. (Clayton Adt, us amended, Section 2(a); Senate
Counnitiee Report 1502, dated Febraary 5 V0465 UL CLovs, Stuley,
324 U. 8. 746, together with all citations stated or referred to and
relied upon in exceptions 67 through 89).

92, Sherwin excepts to that portion of the seventh sentence in
the third subparagraph of Puragraph 1l-¢ of Section 1II of the
Recommended Decision which reads **in the absence of uneconomice
or unluwful fuctors”’, for the reason that such statemwent is unwar-
rauted under the law. (Clayton Act, as amended, Scetion 2(a);
Senate Committee Report 1502, dated February 3, 1946; F. T'. C. vs.
Staley, 324 U. S. 746, together with all citations stated or referred
to and relied upon in exceptions 67 through 89).

93. Sherwin adopts as its own cach and every exception taken
by each other respondent (o Sceetions 1, 111 and 1V of the Recomn-
mended Decision and incorporates herein, by reference, each such
exception together with all citations in support thereof'; provided,
however, that this exception shall not control in the event there
should be a confliet between any specifie exception taken by Sher-
win, as selt out in exceplions 1 throngh 92, inclusive, and any exeep-
tion taken by another respondent.

~

94, Sherwin excepts to the Examiner's lutiure to report and
to recommend a finding relative to its speeial defenses as follows:

“Sherwin bas not voluntarily or reciprocadly surrendered or
cancelled any inberem advantage within any tervitory in cousidera-
tion of a similar surrender and canccllation of o simliar advantage
by any other respondent. The various ..r.u.:c:‘»_c:_., _::...... dillerent de-
livery costs in shipping lead pigments to their respective customers
which is attributable primarily to the location of the plauts of the
various respondents.  bn approximately 80% of the United States
respondents other thaw Sherwin have a freight .,_.:.n:_:wm: over Uu_.c...
win. In that portion of the United States closer 1o Chieago, freight-
wise, than to cities wherein other lead pigmen plants are ,ce.w:r.rr
all of the respondents who have plauts in Chicago or i the O_.F..m.u:_
switching area are on an cqual Tooting Treightwise, Sinee Sherwin’s

‘only plant for producing c¢ither white fead or ved Jead and litharge

is located in Chicago, it has no territory within which it has a freight
advantage.  National Lead Company is the largest f_.c;mun:_. of
white lead (dry aud in oil), red lead (dry amd inoil) and ::.E...n.c.
During the period denominated by Prial Counnel for the Commission
as the ‘normal period’ from 1936 to 1941, National Lead _:.:L:n.c;
over 60% of the white lead in oil, from 3040 to 35% of the dry white
lead and 50% of the red lead and litharge, D i__m:...r.:; plants
are located in Perth Amboy, New Jersey; _.__:zz...__.__:...—:..-Eu..,,_-
vania; Chicago, Tlinois (where it produces 400 of its white lead);
St. Louis, Missouri; and Oaklund, California. 1l _:.c.—:cc.v. red _..WE
and litharge in plants located in Brooklyn, New <=..._S u.—...—z&c_r.::.
Penna.; Charleston, West Virginia; St. Louis, Missouri; Chicago,
1llinois; Pallas, Texas; Atlanta, Georgia, and Los Angeles EE. San
PFrancisco, California.  For the period from 1930-1446 ri_n-ﬂu:..__c.q
produced from 15% to 209% of the white lead in oil and approxi-
mately 10% of the dry white lead. The :n.:._.w. for BEagle ._.N not
include its production of lead sulphate, which is w.zca au.a:m_.f“_w
by it interchangeably with basic carbonate and i__:.._. substantially
exceeds its production of basic earbonate. vle-Picher _:..zr:..c.m
white lead in its plant in Cincinnati, Ohio (plaut w..u.na::z dis-
mantled) and red lead and litharge in Jopling Missouri and New-
ark, New Jersey. In 1443 Glidden produced ween 8% aud 9%
of the white lead in vil and approximately 1575 to 18% of the dry
white lead. Tt produces red lead and litharzse at ::.::._c.:_. Tad,,
which is in the Chicazo switching arvea aml prodhices white _EM._ al
Seranton, Pennsylvania. i the peviod from 1957-1943 r_.r;.::::_.:._
Smelting & Refining Company sold from : to 4% of the white
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lead iu oil and from 10% to 19% of the dry white lead. These prod-
ucts were manutuctured at its plant in Bast Chicago, Indiana, which
is within the Chicago switching arca.  Internstional Smelling &
Refining Co. discontinued production and sale of white lead and on
October 1, 1946 sold its plant at Bast Chicago, Indiaus (o Bagle-
Picher so that Eugle-Picher now las a plant located in the Chicugo
arca for the production of white Jead.  Sherwin prepared and intro-
duced in evidence as BRX 199 o wmap which shows the areas within
which each plant may ship white lead (dry and in oil) at a freight
advautage over any other white lead plant on the basis of carload
and less thun carload railroad freight rates in effect on January }5,
1941. An examination of this exhibit clearly shows that National
Lead’s Oakland, St. Louis and Philadelphbia plants have a freight
advantage over any other white lead plant ina major portion of
the United States.  Bagle-Picher’s Cincinnati white lead plant had
a freight advantage over any other white Iead plant in a substan-
tial area while in operation.  Glidden’s white lead plant at Scranton,
Penna. has a freight advantage over any other white lead plant in
the major portions of Peunsylvania and New York., National Lead
has a white lead plant in the New York City arca and therefore hus
a freight advantage in New Englandeund the lower portion of New
York State over any other plants. National Lead, International
Smelting & Refining Company s plaut (now owned by Bagle-Picher)
and Sherwin all have the same freight advantage in an area sur-
rounding Chicago.  The net result is that Glidden has a freight ad-
vantage in some territory, Bagle-Picher had a freight advantage in
some territory and National Lead has a freigit advantage in some
territory but Sherwin has no advantage in any territory. This is due
to the fact that National Lead and Eagle-Picher (sinee its acquisi-
tion of International Smelting and Refining Company’s plant) both
have white lead plants in Chicago where Sherwin's sole plant is
located and also bave one or more plants elsewhere. A similar map
velutive to red lead (dey and in o0il) wax introduced as R.X, 200,
The map is equally applicable to litharge.  An examination of this
exhibit shows that in a major portion of the United States, National
Lead has u freight advantage over other ved lead and litharge :_E:z
due to the fact that it operates nine red lead amd litharge plants
strategically placed throughout the whole United m::cz., sagle-
Picher hns a freight advantage in part of the country by reason of
its plant at Jopling Missouri. - National, Glidden and Sherwin all
have red Jead and litharge plants in Chiengo so they share any
froight advantage acerning 1o Chicaga over St Louis, Missonri:
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Charleston, West Virginia and Oukland, California, in all of which
cities National Lead has plants.  Sherwin has only six shipping
points (Detroit, Indianapolis, Minucapolis, Uhicago, Duluth and
Sioux City) in the area where Chicigo has a Freight advantage over
other cities in which lead pigment plants (cither white lead or ved
lead and litharge) are located. In shipping lead pigments to each of
its other wore than 45 shipping points or to areas served by such
shipping points, Shierwin is at a freight disadvantage to one or wore
of the other respondents. The identity of the specific producer who
has the advantage over Sherwin in cach such situation will vary de-
pending upon which one has a plant Jocated closer, freightwise, 1o
steh shipping point than Sherwin’s plant at Chicago.  In those in-
stances where Sherwin ships diveet 'rom Chiciso to purchasers with-
out charging any Ireighit (irvespective of quantity), it is at a disad-
vantage, freightwise, to at least one of the sther respondents i the
entire Unifed States except North and South Dakota, lows, Mine-
sola, Wisconsin, Michigan and the northern parts of 1linols, Indiana
and Ohio, and eveu in this area it does noi have an advantage,
freightwise, over all other respoudents.” (CX 578, 664, 741, 882.,
RX 199, RX 200; Tr. 1071-1072, 1230-1285, 107-1308, 1552, 1560-
1561, 1564, 1625, 1647, 1665-1666, 37213732, 732-3740.)

C. In so far as Section V, entitled ‘‘Recommended Order’’, of
the Trial Examiner's Recommended Decision is concerned, Sherwin
takes the following exceptions:

95. Sherwin excepts to Parvagraph 1, including sub-paragraphs
1-A, 1-B, 1-C and 1-D, Tor the reason that the weight of the reliable,
probative and substantial evidence in the record does not show that
Sherwin has entered into, cooperated in or carried out any planned
common course of action, understanding, agreement, combination
or conspiracy to establish and maintain uniform prices, terms, price
differentials and/or conditions of sale, or to induce resale price
uniformity in counection with the sale and distribution of lead pig-

ments.
/

96. Sherwin exeepts to Pavagraph 4, including sub-paragraphs
4-A and 4-B for the reasou that the weisht of the reliable, probative ©
andl substantial evidence in the record fails to disclose (1) that Sher-
win has sold lead pigients at different zone delivered prices to cus-
tomers located in different zones who are in competition with cach
other: (2) that Sherwin bas sold lead oxides at different quantiny
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price differentials between carload and 3 tou shipiments and between
3 ton and smaler shipuents 1 customers who are in competition with

cach other, or (3) that even if Sherwin had engaged in the practices

hereinabove deseribed in (1) and (2), which is not admitted, any
detrimental competitive effeet has been shown in the record.

97. Sherwin excepts to ltems 1, 2 and 4 of the Reconunended
Order for the reason that cach and every provision thereof is con-
trary to both the evideuce in the record and to the provisions of the
Federal Trade Connission Act and of the Clayton Aet, as amended
by the Robinson-Patman Act.

D. With respect to the Trial Examiner's Rulings on Proposals
for Findings and Conclusions submitted by Sherwin under Rule
XXI of the Commission’s Rules of Practice, specific exceptions are
taken as follows:

98. Sherwin excepts to the Examiner’s denial of the findings
requested in Pavagraph One relating to Count I

99, Sherwin excepts to the Examiner’s denial of the findings
requested in Paragraph Two relating to Count 1.

100. Sherwin excepts to the Esaminer’s ruling in deleting the
word “‘negligible” in the third sentence of Puragraph Five relat-
ing to Count 1.

101, Sherwin excepts to the Kxaminer’s rvefusal to grant the
Finding stated in the fourth sentence ol Paragraph Five relating
to Count 1, which reads **It also sells such products, particularly
white lead in oil, in its own several bundred retail stores in trans-
actions which originate and are completed entively within the con-
fines of a single state’.  Sherwin has never denied that it is en-
aged in interstate commeree but contends that the particular phase
of its business therein deseribed is pot iuterstate commerce and that
sales made by it in its loeal retail stores are not subject to the jur-
isdiction of the Commission.

102, Sherwin exeepts to the manner in which the Fxaminer
Las ruled on the proposals contained u Parageaphs 8Six, Seven,
Eight, Nine, Ten Eleven and Taelve relating to Count I, d in
Paragraphs Oune thron to Count 11 for the
reason that the Examines's ruling does not comply with the require.
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ments of Rule XXI aud does not furnish it with the specitic infor-
mation contemplated by the rule as to which requested findings were
denied in toto, which were denied in part and uodified, which were
uot ruled upon at all or which were adopted in whole or in part.
While Sherwin has attempied to take spevific esceptions to the many
findings in the yeport which are contrary to findings requested by it,
it has uot been possible, in sowe iustanees, o determine just what ac-
tion has been tuken by the Kxaminer with respect o specifie findings
requested by it. Cousequently Sherwin finds it necessary, due to
the character of the Examiner’s rulings, to exeept to the failure
of the Examiner to make cach and every finding specifically requested
in cach of the above enumerated paragraphs of its proposed findings
and for such purpose incorporates the proposed finding submitted
by it herein by reference. (I sapport of such exception Sherwin
velies upon the record and exhibit citations set out in detail in con-
nection with each of such requested findings).

103. Sherwin excepts to the Examiner’s denial of conclusion of
law nmumber T oas requested by it and reasserts that the mere fact
that it is engaged in interstate eommeree . is not a sufficient basis,
in law, for the denial of the conclusion of law requested.

104. Sherwin excepts to the Examiner's denial of conclusion
of law number 2 requested by it and reasserts that the proposed
conclusion is a sufficient statement of the law on the point.

105. Sherwin excepts to the Examiner’s denial of conclusion
of law number 3 requested by it.and reasserts that the conclusion
requested is a proper statement of the law on the point.

106. Sherwin excepts to the Kxaminer’s partial denial of con-
clusion of law number 4 for the reason that the proposed conclusion
properly states the law, and for the further reason that the defini-
tion of the term ““price”’ vequested in sueh conclusion has no rela-
fign whatever to zones.

107. Sherwin ..»”_..._:z to the Examiner’s denial of conclusion
of law number 5 requested by it for the reason that it constitutes
a proper statement of the law on the point and for the further rea-
son {hat thie criterion as fo whether there has been o violation of
the Clayton Aetis not difference in price but diserindnation in price,
plus a detrimental competitive effect.
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108. Sherwin excepts to the Kxaminer’s denial of conclusions of
faw 6, 7, 8 and Y requested by it tur the reason that the denial thereof
is conutrary to both the evidence and the law.

Respectfully subiitted this 21st day of May, lth‘.O

Ra\ monp N, liumx%_
", J. McDowew, / /
l.uu\ T. Weren, éA
Atorueys fur Sherwin- H’dlum (omyaut/

Of Counsel:
Davies, Ricuser, Berse, Busick & Ricnawrovson,
813 Fifteenth Street, N. W,
Washington, D, C.



