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August 22, 1975

M!. Db Ko REDIIie
Vice President
New York Office

Dear Don:

In the most recent Occupational Safety & Health Re rtexr,
there i8 a brief comment quoting Dr, Selikoff regarding
mesotheliomas, Apparently several cases have been noted

in automobile repair workers. I don't know whether you

would like to bring this to the attention of the Midas
management,

Addicionally, in thinking of product liability, do we need-
to look upon the Friction Products brakes as requiring any
label regarding potential hagard? You will recall {n the

dynamometer testing of the brakes in Mahwah some years ago,

" that the highest levels of asbestos were found in the

cheapest brakes, the best quality delivering the least
asbestos pollution,

C. c' Blaclwell’ th, MODO
Medieal Director
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TYIRD CIRCUIT HEARS CHALLENGE )
TQ CONSTITUTIONALITY OF PENALTY SCHEME

. Ckal argument on the question of the constitulionalily ol
the Deceupationa) Safely and Health Act’s provision for ad-
minidpative enforcement of civil penalies was heard en
banc &} the U.S, Courl of Appeals lor the Thltd Cucuil on
May 8 N} Pbl\adelphia Pa. .

The chyl's nine active judges and one scnﬁor jndge who
parlicipat\g in the courl’s Jnitial decision in Frank Irep,
\ OSAHRC and Brennan (OSHC 1283) heard

reconsideratip (Corrent Report, January 8, p. 928).

b=s of the Allanta, Ga., law flrm of Slokes,
Boyd & Shaplroyrged the court to adopt the-minorily opinion
expressed by Cilpvil Judge John J, Givbons in the original
decision. Gibbon} dissenled on the ground that the ad-
ministrative civil fienalty scheme violales the right to a jury
trial guaranteed DY the Sevehth Amendment to the U.S.
Constitution. The fai that the Acl permits {he determina-
bon of a civl) penalt\ withoul jury trial, which can be re.
‘duced to an in persoxem judgment_ renders the law un-
constituliona), Stokes &ontended on behau of Irey. "Any
stalple that Includes adlpinistrative “enlorcement of civil
penalties without Uial de rigvo 15 unconstitutiona), according
to Sloku. In lad the attdgney for Irey slressed lhal the

makes a good dea) of praclical sende since it provides unifor:
_ mily and efficiency In enforcemenfiof the law. Siokes sees
the employer who must defend himsel{ against penallles and
cltations as the “forgotien man” in thika rgnmem. Stein also

Two other Courts of Appeals have heard gumen( on (he
identical issve of the " conslitulionalily of NheAcl's civil
penalty provision. “Atlas Roofing Compary, Inc. (No,
73-2249) is pending before the U.S. Courl of A ealt for the |
Fifth Circuit and Dorey Electric Compeany (Rp- 74-218!)
ns awalling a delermination by the Fourth Circm\ {Current’

w, Janvary 2, p. 912.) | .
fo(he Gavernment prevails inits defense of the AN's con-
s!iwbonamy, the U.S. Supreme Court has discreRon to
review the case should the, employer decide to appeX. On
the other hand, if the disputed section of the Occupatiynal
Safety and Haalm Acl is declared unconstitulional, the High
Court is obligaled to hear the case on iis merits. -

The Third Circuit will take the arguments in Irey wnderag-’

visement. Chief Judge Seilz, Senjor Judge Staley, and Cireult”
Judges Vari Dusen,: Aldiserl,, Adams, | thbons, Rosam
Hunter, Weis, and Garth heard the ¢ase.:,. "
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SEEK DAMAGES IN SUIT; OTHER SUITS FILED -

— e
A class action suil charging Johns-Manville Corporation,
Denver, Colo., and- four olher asbeslos firms with

negligence in exposmg employees (o dangerous health

* harards was med in ibe U S. Districl Court !o}' O)e Dzslnd

of New Jersey,.

* STEIGER OBJECTS T0O NlOSH CONTRACT

163 FORMER RAYBESTOS.MANHATFAN WORKERS

The plaintifls include 163 former employees of
Raybestos-Manhaltan, Inc., who, according to the Paterson,
NJ.,Saw firm of Gelman and Gelman are seeking §) million
tach for compensatlory damages and. $1 million each in
punitive damages. Mos! of these workers have filed workers®
compénsation claims against Raybestos,

The sull charges that 3-M as wel) as the Asbestos Corpora~
tion of America, Garwood, N.J., and three Canadian cop-
cerns, Bell's Asbeslos Ltd.. Asbestos Corporation, and
Cassiar Asbeslos LId., ignored scientific data and medical
evidence that should have prompled them to take more
stringenl safety measures. The Raybestos, planl, which

- made brake shoes, was closed in 1873,

S unshine Mining Sult

A suit seeking $5.9 million for property damage, and 35
millien for punilive damages was {iled in Bolse, Idaho, by
the Sunshine Mining Company of Kellogg, Jdaho, relating o
the'May 2, 1972, underground fire that killed 91 miners.

The suit names Mine Safely Appliances Company, the
Callery Chemical Company, and PPG Induslries, Inc., as
consplring lo (il to )nlorm O)e mim:s of dangers in the use of
po)ynre!bane foam, ™, - - -

Nuvc Dhovdev Sult’

" A former ‘empléyee of Columbus Coated Fabrics plaat fil-
ed suit in Ohio’s Franklin County Common Pleas Court for
$1.5 million in damages against Borden, Ync., Eastman
Kodak, and nine chemical company suppliers in com)ecl)on
with total disabilily from peripheral neuropathy.

The suit claims the defendants should have known that the
chemicals to which the workers were exposed in the plant,
including the plaintiff in this sull, were dangerous and haur-
dous Lo the health of the workers.-

Some 56 former employees flled suit 1ast Seplember 4 nnd
nvc olhexs med sult Jamary 24,

Cune Accident Suit | .
Su!t was filed in an Arkansas federal courl askmg 3750 000

in" damages following a crane accident in which "one.
- employee was eleclroculed and the plaintifl was, injured

severely, |

Grove Manufaclurlng Company, Phnadelph!a Pa was
charged with negligence in the design of the crane, which
had no prolective device. The suit sald Grove had a legal
obligation 1o posi conspicuously a warning to persons who
would be using the crane that there was a hazard of elec-
lrocuhon in operating the cnne withoot safety deviccs. .

Balley's Crossroads ot -
‘AU S. grand Jury in Alexandria, Va,, asked U.S. M\orney
General Edward H. Levi to appoinl 3’ special prosecutor to
mvesl\galc an alleged coverup conspiracy by government of-
ficials in the collapse of 2 high rise.construction at Bailey's

n Crossroads, Va., lhat knlled 14 wor)mrs in M:rch 1973. .
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TO DEVELOP ACCREDITATION PROGRAM -~ .

Ob)echons to 2 coniract for -mare.than a half milbon
dollars awarded by the Nativna) Institvle for Occupational
Safety and Health were voced by Copgressman William A.
Steiger (R-Wis) in a serjes of letlers :md meetings wilh
NIOSH officiaks.. =« ... = £
-~The $543,790 amount was awardcd ‘lbe Jom( Commis.sxon
on Accreditation of Hospitals, Ch:cago, ., to develop a

T erenad Celeod £ Mo alth Revortay ¥



