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TO:

RE:

Q,%ué B Beec

The :
Vil /
lnstituﬁe,, 4

A Diviston of The Society of The Plastics Industry, Inc.

October 9, 1990

VI Health, Safety and Environment Committee

TCLP Clarifications and Form R - Response By October 26, 1990

As follow-up to discussions at the September 26th committee
meeting:

1.

TCLP cClarifications - EPA published in the September 27th
Federal Register clarifications to its toxicity characteristic
rule which are intended to clarify a) the regulatory status
of surface impoundments managing newly-reqgulated TC wastes,
b) groundwater monitoring requirements, and c) notification
and permit requirements. I assume you have probably already
seen the Federal Register notice, but a copy is attached in
the event you have not.

Form R - Please send me copies of your calendar year 1989 Form
R's' by October 26th, so that I can compile a complete VI
member data sheet. Or, for each of your facilities give me
the vinyl chloride releases in pounds for the following:

a) fugitive
b) stack

c) to land

d) to water
e) to POTW

f) offsite

If any of you already have the appropriate numbers for the non-vVI
members, I will be glad to add the information to the data sheet.

Thanks for your help on this project.

Sincerely yours,

Mewsille,

Meredith N. Scheck

MNS/pmb Assistant Director
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40 CFR Parls 281, 264, 208, 2648, 27%
and 302

. TC wastes. This noti

Agency (EPA] pramulgated the Toxicity
Characteristica (TC) rule 0 revisa the
existing EP toxicity charactenistics,
which are used \a identify those wastes
defined as hazasdous and that are
subject Lo requiztion woder subtite C of
the Resomzce Conservation and
Recowvery Act {(RCRA) dne t» their
potential o lsach significsst
concentrations of specific mxic
constituenta The preamble to theoe
regudationy incheded implememtation
guidance to asviet the regelated
commurnity in myderstanding their

s ftended to

for the regulated communitythe
following issue ] The regulatory
states of surface impoundments
managing newly regulated TC wastes,
(2] ground-water monitaring
requirernents for newly regulated land
disposal facilities, (3) section 3010
notification requirernents, (4} permit
modification reqoirementa

regulatory oHigsﬁm mamaging new

[EPA/OSW-FR-90-070; SWH-FRL-3536-3] (:Mﬂs Effective September 23, 7990-)

RIN 2050-AA78

tazardous Wasts Managsmant

System; Identification and Listiag of

Hazardous Waste; Texicity
racteristic Clarificatians

sesncE EPA)
AcTion ! rule)clarr‘ﬁ:an’an.

Mumpary: On March 29, 1908 (55 FR

! 11788}, the Environmemtal Protection

FOR FUKTHER WFORMATION CONTACT:
Far genaral infarmatioa about thia
notics, caniact the RCRA /Supecfund
Hotline at (808) 424-9348 {tvl] fres} o
(202) 382~3608 in the Washingtan, DC
metropoitan ares. For infermalion on
spacific ssperts of this noGoe. contacs
Steve Cochran, Offica of Selid Waesta
(0S-332}, US. Bnvironmentsl Protection
Agency, 901 M Street SW., Washington,
DC 20480, (292) €5-8851.

.-

\

1

SUPPLEMENTARY INFORRATION:
A. Backgrosend

On March 29, 1990 {55 FR 11788), EPA
promulgated a rule to revise the existing
EP toxicity characteristics, which are
used to identify thosse wasies which are
hazardous and thus subject ta regulation
under subtitle C of RCRA. The rule
broadened and refined tha scope of the
bazardous waste regulatory program
and fulfilled specific statuiory mandates
under the Haaardous and Solid Wasie
Amendments of 1996,

Today’s notice provides clarification
regarding four implementation issves
brought to the Agency's attention since
the publication of the final rule. First,
this notice provides clarification
regazding the complianca options far
surface impoundments managing newly
regulated TC waates. Secondly, this
notice addresses the ground-water
monilaring requirements that owner/
opetators of land disposal fucilities
managing newly regulated TC wasles
must meet. Third, the Agescy is
providing additional clanfication
regarding § 3030 nonfication
responsihililies for generstors and
owner/operstars of treatment, storage.
and/or disposal facilitiea (TSDFs)
managing nawly requlated TC wastes
Finally, the Agency ia clarifying the
permit modification requirements for
hazardous waste management facilities
with rewly regulated wastes onder the
TC.
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B. Surface Impoundments

The universe of newly regulated
Toxicity Characteristic (TC) wastes
includes (along with other wastes) both
wastewaters and wastes generated from
the treaiment of wastewaters. Some of
these watewaters and wastewater
treatment wastes are generated or
managed in surface impoundments.
Surface impoundments receiving,
generating, or actively managing newly
regulated TC wastes on or after
September 25, 1990 are subject to all
applicable regulations for surface
impoundments managing RCRA
hazardous wastes. Some of the factors
that determine the regulatory status of
these surface impoundments for
permitting purposes and the various
compliance options are discussed
below.

1. Impoundments cecsing operation
prior to effective dote.

Facilities with impoundments in
which newly regulated TC wastes
currently are gencrated, stored, and/or
disposed may cease operation of the
units prior to the effective date of the TC
{i.e., September 25, 1990). If these units
l.ave wastes in place but are not being
used for waste management after the TC
cfective date, these inactive units
would not be subject to regulation under
49 CFR parts 264 or 265. However, it
should be noted that inactive units that
zre located at facilities otherwise
sabiect to subtitle C's interim status or
2rmitting requirements are solid waste
management units subject to correctdve
cction requirements under sectons
2008(h) and 3004(u) of RCRA. All
facilities, of course, may be subject to
CERCLA cleanup authorities.

In some cases {acilities will choose to
remove some or all of the wastes from
the impoundments. If the removed
wastes are not managed on or afier the
effective date of the TC rule, they wiil
rot be subject to subtitle C. However.
sny TC waste contained in inactive
impoundments that is removed (i.e.,
actively managed) after the effective
date wouid be sut:ject to regulation. For
example. if the TC waste was excavated
far treatment and disposal, it would be
regulated as hazardous waste st the
time of excavation and would be
required to be managed at a subtitle C
facility. Such a removal activity in and
of itself, however, does not subject the
inactive impoundment to subtitle C.

2. Conversion to non-hazardous was!te
impoundment.
A facility with surface impoundments

ia which TC wastes have been
ghnerated and/or maraged may choose

to redesign or reconfigure the existing
wastewater treatment system prior to
the effective date such that only non-
hazardous wastes are generated or
managed in some or all units cf the
treatment train on or after the effective
date of the rule. If all TC sludges are
removed from the surface
impoundments prior to the effective date
cf the rule, the units may continue to be
used and will not be subject to subtitle
C of RCRA (provided no other
hazardous wastes are generated,
managed. or disposed in the unit).
Under another scenario, there may be
surface impoundments that (1) contain
TC wastes deposited prior to the
effective date, and (2) receive or
generate only non-hazardous wastes by
the effective date as 8 result of system
reconfiguration or modification. The
regulatory status of such units depends
on how the residual TC waste is
managed after the effective date of the

‘rule. If (1) the TC wastes remain in the

surface impoundment on or after the
effective date of the rule, and (2} the unit
coes not receive or generste any other
hazardous wastes on or after the
effective date, and (3) the impoundment
is the final disposal site for the wastes,
then the unit is not subject to subtitle C.
Note that EPA does not consider one
time removal of waste from a unit on or
after the TC effective date, in and of
itself, to make the unit a storage unit
and thus subject to subtitle C. The
Agency does not view one time removal
of waste as part of a closure as changing
e status of the unit, as long as there
has not been ongoing management of .
the waste in the impoundment. Removal
of waste in the context of a closure
provides human Pealth and
envirenmental benefits since it
eliminates potential sources of ground
water pollution. This approach is slso
consistent with current operational
}-rocedures for landfills under identical
circumstances with respect to newly
regulated TC wastes.

3. Active hazordous wos'e
inanagemert impoundments.

Facilities with units in which TC
wastes are managed on or sfter the
efTective date of the rvle mey cortinue
15 use these units to marage TC wastes
if all applicable subtitle C requirements
are satisfied. These facilities are
required to obtain interim status and
apply for a permit (or submit a change in
interim status or a permit modification,
if appropriate) in accordance with the
appropriate compliance dates. The units
will be subject to the applicable
requirements of 40 CFR parts 264 and
288 a3 of the effective date of the TC.

As described in section 2 above.
facility owners or operators may elect ¢
manage only non-hazardous wastes in
surface impoundments so that the unit
will not be subject to subtitle C.
However, there are a number of
scenarios where these impoundments
could become regulated. For example, if
any TC waste remains in the surface
impoundment on the TC's effective date
and the impoundment is not the final
disposal site for the wastes, then the
impoundment is considered to be
actively mapaging (e.g., storing)
Lazardous wastes and therefore is
subject to the Subtitle C requirememts
upon the effective date of the rule. f &
facility plans to remove on a periodic
basis all or some of the TC waste from
the unit on or after the effective date of
the TC rule, tke unit would be subject to
subtitle C {including permitting, facility-
wide corrective action, financial
responsibility) on the effective date of
the rule.

A second example would be where
the non-hazardous wastewater influent
to a unit causes a TC hazardous sludge
{disposed prior to the effective date} to
be scoured from the unit so that the
efTluent from the unit exhibits the TC on
or after the effective date. In that case,
the unit generating this TC wastewater
and any surface impoundment receiving
that hazardous effluent would be subjec
to the subtile C management standards
and would need to be under interim
status or obtain a permit.

A third example is where a TC waste
is generated within the unit from non-
bazardous wastewalter on or after the
TC effective date. This could occur
where the hazardous constituents in the
wastewater become concertrated, or if
new TC sludge is formed by seting. In
these examples, once the TC waste is
senerated and stored or disposed of in
the unit. the unit is subject to subtitle C.

C. Ground-Water Monitoring
Requirements

The Agency is aware of confusion
regarding the timing of the subtitle C
ground-water munitoring requirements
s they apply to land disposal units or
facilities that are newly regulated s o
result of the final TC. Subpast F of 40
CFR part 265 descnbes the ground-wate
monitoring requirements for interim
status Jand disposal facilities managing
hazardous wastes. The spplicability
section of subpart F (see § 265.90) is no
clear as to whether such units or
facilities newly regulated under the
toxicity characteristic must comply wit
the ground-watcr monitoring
requirements on the effective date of 1+
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TC (i.e.. September 28, 1990) or one year
later on September 25, 1991.

{n 1980, the Agency promulgated the
interim status program, including the

art 265, subpart F ground water
monitoring requirements. The Agency
allowed affected facilities an additional
yeac from the effective date of the
regulations for compliance with the

roundwater monitoring requirements as
codlified at § 265.90(a): “within one year
after the effective date of these
regulations, the owner or operator
must implement a ground water
monitoring program capable of
determining the facility's impact on the
quality of ground water. * * *" EPA
provided this delayed compliance
schedule for groundwater monitoring
requirecients in order to allow facilities
sufficient time to properly plan and
install groundwater monitoring systems
(45 FR 33161, May 19. 1980). EPA
believes that the rationale for allowing
an additional year after the effective
date of the initial regulations for full
implementation of groundwater
monitoring requirements is also
applicable to newly regulated facilities.
EPA believes that the 8 month effective
date provided for RCRA regulations is
insufficient to allow for proper site
characterization and well placement.
Thus. EPA interprets § 285.90(a) to
provide a one year timeframe from the
effective date of new listings or
characteristics rules for the
implementation of a complete
groundwater monitoring program at
riewly regulated units or facilities. The
Agency intends to codify this in a future
rulemaking by modifying the
appropriate sections of the regulations.

Consistent with EPA's implementation
of the loss of interim status requirement
for land disposal facilities in 1985 (50 FR
38948, September 25, 1985), land
disposal facilities newly subject to the
ground-water monitoring requirements
must complete site characterization and
design and installation of groupdwater
mouitoring systems capable of
determining the facility’s impact on
ground water quality by September 25,
1991. Therefore. owner/opesrators who
have not already done so should
immediately commence characterizing
their facility's hydrogeology and
designing and installing their
groundwater monitoring systems to meet
this deadline. As in 1985, EPA intends to
rigorously enforce both the part 288
sabpart F requirements and the loss-of
interim status requirements.

To certify complianca with these
requirements, facilities must submit a
gound-water monitoring system
certificatiorn, certifications of financial
responsibility and part B permit

applications by September 28. 1991

D. Section 3010 Notifications

In the preamble to the TC final rule
(55 FR 11849), the Agency indicated that,
pursuant to RCRA section 3010, the
Admiristrator may require all persons
who handle hazardous wastes to notify
the Agency of their hazardous waste
management activity within 90 days
after the wastes are identified as
hazardous. For the TC rule, the
notification date was June 27, 1990,
However, the Agency waived
notification for those facilities that
already have notified EPA of their
hazardous waste activity under section
3010 of RCRA and have obtained an
EPA identification number.

Based on inquiries received by
various EPA offices concerning the
notification requirements, and a review
of the preamble language. the Agency
understands that a significant number of
regulated facilities may have been
confused by certain language in the
notification section of the TC preamble.
As a result, the Agency is today
clarifying the notification requirements
for generators and TSDFs, and is also
providing additional time for such
notification.

Notification requirements for large
quantity generators (those that generate
more than 1.000 kg per month of total
hazardous waste) and TSDFs, as
specified in the TC final rule, required
notification by June 27, 1990 unless they
had already notified EPA of hazardous
waste activity and obtained an EPA
identification number. Based on
inquiries received by various EPA
offices, it is apparent that many persons
did not understand that in order to have
the notification requirement waived., a
generator must have met two criteria: (1)
They must have previously notified the
Agency of hazardous waste
management activity, and (2) they must
have received an EPA identification
number (see § 262.12). Some persons
interpreted this section to mean that any
previous notification under any Agency
program (rather than under the RCRA
program) was sufficient. Others took the
interpretation that if they had an EPA
identification number for any Agency
program, that was sufficient to take
advantage of the notification waiver,
Both interpretations are incorrect Due
to this apparent confusion. the Agency
is today allowing large quantity
generators and TSDF's newly regulated
by the TC additional time to notify the
appropriate EPA Regional Office of their
hazardous waste activity. Large quantity
generators and TSDFs have until
Octobsr 29. 1990 to notify the Agency of
their hazardous waste management
activity, This is done by completing a

section 3010 notification form (EPA
Form 8700-12, dated 7/90: see 55 FR
31389, August 2, 1990 for a copy of the
form) and sending it to the appropriate
EPA Regional Office. It is important to
note that this extension applies only to
the notification requirement. and does
not provide an extension for any other
requirement under TC rule, including the
date by which an EPA D number must
be cbtained.

For newly regulated TSDFs, RCRA
specifies that in order for a newly
regulated TSDF to be granted interim
status, three conditions must be met: (1)
The facility/unit must be in existence on
the effective date of the rule: (2) the
facility must submit a section 3010
notification {if required by the Agency)
within the required tirce frame (for the
TC the date was June 27, 1990); and (3)
the facility must submit a part A by
September 25, 1990. As indicated above,
the Agency is today extending the time
by which TSDFs must notify the Agency
in order to be eligible for interim status
to October 29, 1990. This is done by
completing a section 3010 notification
form (EPA Form 8700-12 as described
above) and sending it 1o the appropriate
EPA Regional Office. This extension of
the section 3010 notification data does
not affect the date part A applications
are due, which remains September 25,
1990. It-also does not affect the
compliance date for any other
requirement other than the section 3010
notification.

Notification requirements for smalil
quantity generators (generators of
between 100 and 1.000 kg of total
hazardous waste per month) newly
regulated as a result of the TC were
already clarified in a TC correction
notice published in the Federal Register
on August 2, 1990 (see page 31387: see
also editorial correction notice dated
August 10, 1990, page 32733). Small
quantity generators that are newly
regulated by the TC are required to
notify their respective EPA Regional
Ctfice by November 2. 1990 of their
hazardous waste management activity.
This is done by completing a section
3010 notification form (EPA Form
8700-12 as described above) and sending
it to the appropriate EPA Regional
Office.

E. Permit Modifications

The Toxicity Characteristic (TC) rule
{s expected to cause many permitted
facilities to seek modifications to their
permits. The TC is the first major
expansion of regulated wastes under-
part 281 since the new permit . e
modification rule was promulgated on
September 28, 1988 (53 FR 37912). In the
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preamble to the TC rule, the Agency
generally described the implementation
of the permit modification procedures
for wewl]y reguinted wastes (see 585 FR
11548, March 29, 1990). However, the
Agency bes received questions asking
for clarification of certain provisions of
the pew modificetion rule.

Under the pew permit modification
procedures, permitted facilities that
manage TC wastes must submit Cless 1
permit modifications to the spprapeiats
EPA Regional Office by the TC rule
effective date, September 25, 2990, if
they are to comtinee managing the newly
regeiated TC wzstes in units that
require a permit {ses § 27042(g)}. A
number of pecpie have expressed
confusion about tbe typs and extent of
information perrrittad facilities st
submit with these Clxss 1 permit
modifications. This comfusion stems
from the fact that § 270.(g) does sot
clearly defing what information mast be
comigined in tha Class 1 submission. The
ruls for Class 1 modifications
in § 2r0.42(a} suggests that facihities
must also submit the detxiled part B
application inforaation specifiad in
i § 20138 throagh 27021, 270.82 and
270.63. However, this is not the nten! of
the requireznents cnder § 270.42(g)
beczusa there wonid be insufficent time
for facilities 10 deveiop the necessary
data by the effective date. Furthermore,
the more extznsive information
requirements nader § 27°042(a) are
intended for faclity changes initiated by
an owner/operator, not {or changes
under § 270.42(g) resulting fom pew
regulatory requirements imposed by the
Agency.

The new waste provision of
§ 270.42(g) ia acajogous tn the
procedures raguired faor interim status
facilities or newly reguiated facilities,
where a facility can conticue to manage
newly regulated wesies by rubmitting
basic informatian about the affected
waste streams and umits and then
complying with the part 285
management standards for any newly
regulated units uati] final permit
conditions &re developed. Therefore, the
Class 1 submission wouald comprise &
revised part A form clearly indicading all
ectivities tbat are newly regqulated as a
result of the TC rule. and any other
descripticn that will clarify which units
ot the facility are managing the new
wastes. This Class 1 permit modification
serves as a notification to the Agency
and the public of the newly reguiated
actlvities.

A subsequent Class 2 or § permit
modification ({f necessary) must be
submitted 180 dsys afier the TC
efTective date (l.e, March 24, 1991}, snd

it s at this time thet the detailed part B
xpacied thats Clave 3 or § permit

t a Class 2 far 3 permit
chm;ﬂth for virtully
every faditty 29 wastestreams
which are newly regulated =3 hazardous
ungder the TC. In situaficns whars &
wastestream was alrsady regulated as
hazgrdons under the permit but now has
additional wasts codes associated with
it dus to the TC rula, only a Class 1
modification may be required.
Dated: Septamber 24, 1900
Henry L. Loagest B,
Acting, Assistant Adnérsstrator, Office of
Salid Waste asd Energency Respanse,
[FR Doc. 90-22081 Pifed 9-25-0& 265 am]
BILLING COOE $508-30-00
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