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under an HCP. Regardless, the “no surprises” rules should apply to the ESA species
covered by the HCP (It’s unclear from your question below whether you are
guestioning the applicability of no surprises as a blanket question or just specific to
eagles). If the USFWS takes the position that no surprises rule would not extend to
the eagle coverage, the eagle rule has other provisions very similar to no surprises
that occurs in five-year increments. The eagle rule provision limits what the USFWS
can request over the course of the five-year check-ins if the permittee remains within
its eagle take limit, is in compliance with its permit, or if the adaptive management
program prescribes a response. The HCP’s monitoring and adaptive management
program have been designed to align with the eagle rule framework. The relevant
“eagle no surprises” language from the eagle rule is pasted below (I've added
emphasis that gets to the heart of the provision) and should be applicable to the
eagle authorization.

50 CFR 22.26(c)(iv)
Actions to be taken based on the permit review.

(A) In consultation with the permittee, the Service will update fatality predictions,
authorized take levels and compensatory mitigation for future years, taking into
account the observed levels of take based on approved protocols for monitoring and
estimating total take, and, if applicable, accounting for changes in operations or
permit conditions pursuant to the adaptive management measures specified in the
permit or made pursuant to paragraphs (c)(7)(iv)(B) through (D) of this section.

(B) If authorized take levels for the period of review are exceeded in a manner or to a

degree not addressed in the adaptive management conditions of the permit, based
on the observed levels of take using approved protocols for monitoring and
estimating total take, the Service may require additional actions including but not
limited to:

(1) Adding, removing, or adjusting avoidance, minimization, or compensatory
mitigation measures;

(2) Modifying adaptive management conditions;

(3) Modifying monitoring requirements; and

(4) Suspending or revoking the permit in accordance with part 13 of this subchapter
B.

(C) If the observed levels of take, using approved protocols for monitoring and
estimating total take, are below the authorized take levels for the period of review,
the Service will proportionately revise the amount of compensatory mitigation
required for the next period of review, including crediting excess compensatory
mitigation already provided by applying it to the next period of review.

(D) Provided the permittee implements all required actions and remains compliant
with the terms and conditions of the permit, no other action is required. However,
with consent of the permittee, the Service may make additional changes to a permit,
including appropriate modifications to avoidance and/or minimization measures or
monitoring requirements. If measures are adopted that have been shown to be
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any attachments, contains information that may be confidential, and is protected by
copyright. If you received this e-mail in error, any review, use, dissemination,
distribution, or copying of this e-mail is strictly prohibited. Please notify us
immediately of the error by return e-mail and please delete this message from your
system. Any communication of a personal nature in this e-mail is not made by or on
behalf of any RES group company. E-mails sent or received may be monitored to
ensure compliance with the law, regulation and/or our policies. Thank you in advance
for your cooperation.

NOTICE TO RECIPIENT: This e-mail is meant for only the intended recipient of the
transmission, and may be a communication privileged by law. This e-mail, including any
attachments, contains information that may be confidential, and is protected by
copyright. If you received this e-mail in error, any review, use, dissemination,
distribution, or copying of this e-mail is strictly prohibited. Please notify us immediately
of the error by return e-mail and please delete this message from your system. Any
communication of a personal nature in this e-mail is not made by or on behalf of any
RES group company. E-mails sent or received may be monitored to ensure compliance
with the law, regulation and/or our policies. Thank you in advance for your
cooperation.

NOTICE TO RECIPIENT: This e-mail is meant for only the intended recipient of
the transmission, and may be a communication privileged by law. This e-mail,
including any attachments, contains information that may be confidential, and is
protected by copyright. If you received this e-mail in error, any review, use,
dissemination, distribution, or copying of this e-mail is strictly prohibited. Please
notify us immediately of the error by return e-mail and please delete this message
from your system. Any communication of a personal nature in this e-mail is not
made by or on behalf of any RES group company. E-mails sent or received may
be monitored to ensure compliance with the law, regulation and/or our policies.
Thank you in advance for your cooperation.



