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This wmatter is before the -Cpurt on William Gaffay’s
{“Plaintitf*} complaint against Peter Honhag?a and - Environmental
Reasarch Poundatiqh A(“Dafendantn“JJ Yhe osse is befora ths
undersignad for disposition of all discevary motlons. [28]. Ons
such motion is ocurrently pending--the Moticn of Non-Party Den R.
Bishop to Quash a Subpoena pursuant to Fed.R.Civ.P.
45(c) (3) (A) (iv). [70]. ' ’ |

Rule 45(c) (3) (A) . providas that, "[o)n timely motion, the court
by which 2 subpoena was isasved shall quash or modigy the subpoana
i 1%, ., (iv) - subjects a pernon to undua buraen. Ruls
45(c)(5)uh)--and clausa (iv) in particular--was designsd to traok
Fed.R.Civ.P. 26(c), tha principal. protactiva oyrdsr provision
applicable in federal discovery. Fed.R.Civ.P. 48 Advimary
Committee Notes to 1991 Amendmente. Rule 26(c) permits the court
to lssue protective orders prohibiting depositions upon a showing
of "good- causs, which axigts wvhen justice requires the:proteotibn
of a “party or a person from annoyance, embarrassment, oppression,

or undue burdan or expanse.® Rula 26{c¢j.
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The person requesting a protective order or the guashing of a
subposna must make a specific demonatration of facts in suppert of
the request as opposed to conolusory or apaculstiva statemants
about the hara which wili be suffered 12 the ragquestsd dapositicon
is taken. Sgg Fridsres v. 8chlite, 180 P,R.D. 153‘, 153 (8.D.Xa.
1593). Protective orders prohibiting dapositions are rarely
granted; howevar, a deposition which posea a direct thraat to the
witness’ haalth and life is an undua burden. m. ja.t

In dupport of his -wotion, Mr. Bishop explains that he ia
suffaering ffon prostate ocancer which has spread widely through his
bone marrow. (Motion, § 2). He la on weakly chemotherapy, is
receiving Fentanyl, desocribed as a morphiﬁé-lika painkillsy, and 12
in a whselchair after suffaring astress fractures of hias lower
extremitiea. (Id.) 1In support of his motion, #Hr. Bishop submits
the lettexr of his treating physician, who writes, in relsvant part:

{Mr. Blshop)] is on a significant amount ‘of morphonolid

analgasic specifically recelving Fentanyl patch subcutanasously
on a continucue baeis. He supplements this with addltional

' In Frigeres, BuUpra, ths district court granted & protective
order to a non~party witnsss who suffered from a life-threatening
inflammatory bowal disease directly aggravated by stress. It ia to
be .noted, that the deposition sought was certain to causa the
witnass strsss--tha underliying lawsult was brought by the witneea’
adult sigter who was sulng other family members for alleged sexual
abuse which occurred when the sister was a child., Moreover, the
Aletrict court allowad the depositions of treating physicians and
provided in its order that the partliase could apply for raelief from
tha protective order after those depositions. 1In the inatant case,
Mr. Bishop’s doctor writes that, ¥ (Mr. Bishop’s) ability to perform
adeguately in a subpoena daposition is somewhat in question,® and
notar hig concarn with the potential atress to Mr. Bishop which
might be caused by a deposition. There is no indication, however,
that tha dootor’s concern for Mr. Bishop’s ability to pariorm
cannot he accommodated and that the poasaibility of stress cannot be
reduced by the parties’ oooparative planning.
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analgeaics. He is on waekly chamotherapy with all of his
(sic) attendant side effects., In my Judgmsnt, his ablility to
berform adeqguately in a subpoena deposition is somewhat in
quaection. In addition, I think it places an undue amount of
atress on this patient who is in {an] extrema 1ife threatening
situation in regard to treatment for an aggressive widely
metastatic malignanoy. :

Mr. Bishop is claearly gravely ill. In response, Defendants
have indicated their willingneass to accommodata Mr, Bilshop’c
medical and health limitations and have raquested to speak with his
phyaician in an effort to schedule a depoaition in such a manner
that would cause Mr. Biehop the lmast amcunt of stress. Seg Delnes
v. Varmeer Manuf. Co.,, 133 F.R.D. 46, 42 (D.Ks. 1990) (requiring
deposition of ill non-party to ba taken in such a manner that
permitted witness to have short racesses whanever anxiety or
frustration affected his ability ¢€o respond to counsel’s
inquiriaa).

Therafore, bamad upon a raviaw of the record, this Court will
dany the motion to quash, but will direct the parties ang Hr.
Bishop’s counsel to agres upon a rsasonable and approprizte mannsr
of taking Mr. Bishop’s deposition which will accommodats hie

medical and health limitations., Furthay, it 1s te bz gpecifically

.notsd «g;;;%t;_.m ruling upon this motion, the Court takes no position

as to the admissibllity at trial of any deposition testimony given
by Mr. Bishop.
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Accordingly,
IT 12 HERERY ORDERED that Non-Party Dan Bishop’s Motion to
Quash Subpoena is DEWIED. [70].

s :
-~ - Dalpd. this _g_g,'ﬁay of January, 1998,

FEAEND rww
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