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BE IT REMEMBERED, that on April 2, 1986, the same

being one of the:regu1ar judiciel'days of Said'dOurt,Vthe

_aboveéentitled cauSe came on regularly'for'hearing»before the,

HONORABLE RICHARD P. GOLDENHERSH, one of the Judges Of said

court, at the St. Clair County Bulldlng, 10 Public Square, in

| the Clty of Bellev1lle, St. ClalreCounty, Illinols;

Whereupon»thevfollowing proéeedinQSVWere‘had: -

(The following proceedings‘were hedlin the nearingb'

“and presence of the Jury)

MR. CARR: May we approach the bench, Your Honor?

THE 'COURT: Yes, you may. -

(Bench conference had out of’the»nearing:of the
jory;)v | | |

MR. CARR: Monday, counsel suggested that Doctor |
Dost did not refer to the testimony with reference to the
Holmberg Penltentlary pr;soners rhat hevhadjstatedr1n~hls
vOlr'dire.outside tbeljnry'end suggesﬁed thetbiﬁ had‘nOt been
repeated in front“of the jury. . IrIWaé on_rhe18th of

November, 1984, running from pages 111 to 136 and it was

kspeCificélly referred‘torand he’acknOWIedged bhaﬁ he

-testified'that it showed damage to the liver in his earlier

testlmony ‘on pages 119 to page 124,
MR. HEINEMAN- May I get those numbers?

"MR. CARR: November 8th of '85'pages lll'through‘l36,
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and.speeifically, this is -- that is the part of the
testimony dealingvuith the'Holmberg prisoners. The specific
part.what,he repeeted and acknowledéed’thatvhe had eaid it,isyb
contalned on pages 119 to 124. | | o

MR. HEINEMAN: And he acknowledged what? Let me
make sure.u | | .

MR. CARR: He acknowledged that heehad;saidit:in_i
front; on the earlier.examination.,' |

THE COURT: As far as tomorrow, ue wili break‘eﬁ
4:30 and then start because I have to be out of here by six.
So we will break at 4:30 ‘and take a few mlnutesland‘set'up,
and go over some mattets‘becauee no}maeter‘where_we areoin
the argument, I have to be out of here by 51x. | |

(The . follow1ng proceedlngs were had 1n the heerlng
and p#esence of the Jury) | | | |

~ RAYMOND §u3KINb'
hav1ng resumed the w1tness stand, belng prev1ously sworn,’ -
testlfled further. as follows' | |
CROSS EXAMINATiON‘ 
By
MR. REX CARR.
Q. v Doctof -- would you hand ?leintiffs'iEXhibit'issz‘

to the witness. Dootor( in continuing with,the line;of‘f

ihquity with reference to whether or not there,are élinicalo




o i vtl 'or laboratory effects on exposute to TCDD or diox1n even .
i Rt -
- .h2 ,though there may be no chloracne preeent, I have asked the .
3 iclerk to hand you Plalntlffs' Exhlbit 1652. Do you nave thatA_'
'fA"now, sir?’ It is an article wrltten by Hanlfy, Metcalf, Noob“*
3 and Worsley° : |
‘6g' 'A, ' Yes, sir, I have 1t.
17v Q. Are you famlllar w1th that artlole, Dooto.
} :tS : tA.v I am famlllar w1th thls artlcle, 31t,’yed
- 9 - Q°‘y All rlght.v ThlS artlcle, accordxng to th”
:hIO -testlmonv of Doctor Dost here earller, shows that the e’ ere-,w
- ".11':defects of the heart, the pemls,vvaglna and clubfeei
‘f*\;,i;'i'llz blrth malformatlons assoc;ated w1th the spraylng of
- .“v‘:dh13 herb1C1de 2, 4 5 T.' Do you eee that’ >Do you agree_that;the
,l4heartlcle does so - or whether you agree or not,‘er u '?
lsi‘famlllar w1th the artlcle that 90 states? | |
'diG‘ “A. I an famlllar w1th the artlcle; ett;d
v'd‘i7:  : ',MR.JHEINEMAN: Excuse me.d May counsel aééroach the{i;T
diéeabeneh2 S - o AR - e .
| h"f19h “ f%ﬁE'éoﬁRT:-f?es,fyot_hav,
1e20'>‘ (Benth confetence:hedjéuﬁ*bf.the‘heerihghof:the;h
vél Jury ) | e | | | ( | i i
N '?Zifg e MR._HEINEMAN-‘ May I have the 01tatlon of thlsit
Jﬁ*i :23oftestim0ny of Doctor Dost? | - | B S
v24r :d'df.v' MR._CARR* November 125 1985, page 51’ d,“
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MR. HEINEMAN: Thank‘yOu.
(The follpwing'proceedings were had in the hearing
and presence of the jury).

Q. Doctor, this article makes no mention of chloracne
being found in any of these persons who were exposed to}
2,4,5-T, does it, sir?

A. I don't believe they looked at the mothers, sir.

Q. Excuse me, Doctor Suskind., Would you please start
out the day by answering my questions, sir?

A. It shouldn'; make any mention of it, sir.

MR. CARR: Your Honor, would you direct the doctor
to énswer the question?
| THE COURT: You have been asked a question, it is

clear. 1t calls for a direct answer. "Pleasekdo S0,

A. There is no mention of chloracne in this particular

report, sir, of birth defects in children.

Q. And, Doctor, these birth defects are indeed
clinical effects) are they’not, sir?

A. Again,.thesé are clinical findings, sir, which can
be, in your terminology, clinical effects, sir.

Q; Doétor, I don't want to go through it again. You
are the one that used ¢linica1}effects in your testimony. Do
you --

A. Not insofar as birth defects, sir.




?in“i;f }} 1] Q.   Excuse me;'D¢ctor; bovyou ackhpwiedge thét.ybu ;~
- o 2 | have used thezwo:GS'cIinical effects?‘ |

3 v;""»”A. 1 ﬁa?e used it, sir};

4' : ; Q;  D§ctor,»it,is not my’usé of it excépt égcgndhaﬁd‘

5.}5¢§aﬁse you ﬁsed it, ién'tfthétvco;tect, Sir?' 

6v - ‘A, I don‘t'knOW»whaE you'ér§ saying, sir.

ST Q. Déctor, who deséribéd‘adﬁerse ﬁarkerjreaégioﬁs.é§A ”

8 clinical}effects,in the laboratory effects?

ol A, 1aid, sir. - e
10 |  Q; :'Ydu.did,‘did‘yoq:not, sir?
1] A Yes. .
e - "12 “' Q. NOWj DOC£Or} if one findg these birth.defbrmétions;-
113 éﬁé,has{founﬂ'a\clihicél effeét, hés not one, éir?.
14 Al "One_has attempted to:determihé a c1inica1 effécﬁ;
15 .: v Q{."Wduid you ansﬁéf my Quéstion, sii?'
i6 AL i-have énswerea.it,>sif, | AR
17' o MR. CARR: Yéur Honof;'would you di;éét'ghéhﬁ?tiéss'
18" td answer‘mybquestion?v o o
- 19 N THE COURT: Doctor, you are sb dj.r-ec‘-t_::e.d.. Please
20 answet the quesiion. I'wiilzhave the Couﬁt.Repofter}réad’it i
21 Eéck to ydh.butupleése answet'that'question., o
22| ~ MR. HEINEMAN: dbjection, Your Honor, may_c@unséi

DI t23'7alppro:aichvthe bench?

24| THE COURT: Yes, you may.
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~ (Bench conference had outvof»the hearing of thef“ 

vjuty;) |
MR, HEINEMAN:' Your Honor, again I am reguiréd £6’ .f
v 0bje¢t tolthe_direétionxof’counse1 to the witness. 'The“'
witneés‘bés.ansﬁeréd the,qﬁeétion;aS-bést hé knOWS’how'andVi_;.
.objé?tsﬁo tﬁe di?gctioh.of.éhe court to the witness'that the

| answer is not responsive, For the record.

THE COURT: Sure.

MR. HEINEMAN: My objection is overruled?

THE,COURT: It is overruled. It-is_obviouSly'not o

res?bnsive.
| f(Th§7following pioééedihgé were,héd in the heakiﬁgliz
‘and’presence of the jury). }. | | :n
| COURT REPORTER: "Now, Doctor, if»one_findsthese_f 
birtﬁ déformations, ong'haé foUnd-acliniqal‘effect,bhas noﬁ{
one;'si;”? | L

A, No, 5ir.

Q. Are you assuming that.the c1inician.has'fbund~thé5elfggw

defects?

"A. I am assumingvthat in this»paper,by Hanify,

jMetcalf; Nobbs and Worsley they claim to have fbund a

'clinicai'effect.

Q. Doctor, I have asked you to assume for the Sake:of

the QQeéﬁionlwhich I am asking you because you‘wén‘t agree

|
i
A
i
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that a cllnlcal flndlng is the same as a cllnlcal effect, I

'am asklng you to assume, sir, that these blrth deformatlons

have been found clincally. Would you assume that, pleasé?

A, If you are asklng me to do it, I wxll assume it for
thls‘paper,}81r. | |
| Q. Doctor, that isvﬁhat.lihave éskedvybuf

A. _For‘this paper. |

 MR.vCARR: Your Honor, woﬁlq you»diréct thé wi£hes$=
to attempt to refrain from arguing with mé?ff | |
| | TﬁE COUR”: Doctor. please, you are interruptlng
the questions and it is just not p0351b1e to answer a

question before'you~have heard the whqle thing 80 pleasé wait

‘until the question is finished and thén.ansWer,it‘diréctly. _v

You may continue, Mr. Carr.
| ~ MR. HEINEMA&: .Your Honor, may;c§ﬁnséliappt0a§h thé,
bench? | o | |

- THE COURT: Yes, you ﬁay.

~ (Bench conference had ouﬁ»of?ihelhearing"of th§: *””"'
jury.) o

“MR. HEINEMAﬁ:' I am.going.t§ objéct to Mr. éarf's :

rqueSt. Do you want‘to féée the COurt‘as the.Court'has |
ordéged ybu to do? I amugoing to,object'&qtﬁr. Carr's
stateﬁént requestingbfor the wifnéss to aséume tha; ﬁheli

authors found birth defects. There is‘Do‘evidencefthaE these




authors exéminéd_any of these babies or foﬁnd any birth
vdefecﬁs‘ My recollection of thispaper is,that'there are
theoretical calculatidns»bésedupon data which had been
prdvided to these authors by}thé Néw<Zealand government énd
that they dia noﬁ actually'examine‘and find birth defects.
Thattheyvconducted a theoretical study'ofﬂpeoéle whb héd ’._»
v e#bbsures versus ﬁepOrted birth défects and, therefére; I' '
object. | |

| MR.‘CARR::Your ﬁoﬁor, thié'questionistrequired |
becéuse this witness hés Said'that these men fbund.it. All I
am atteﬁptiﬁg tb'dd is that if they found it, isn't that;the"”
samé,as the clinical éfféct. The witness has brought up-the 
.statément that these are clinical fihdings;

| MR, HEINEMAN: Your Honor, the witness has_not   lf;#5*
testified that‘these pafticﬁléi.authorsbfdund:them in -
'Iekaminations.'He said if*there are birth'defects,'they'would
‘pe clinical findings.

‘MR. CARR:,That is exéctly whatvl am asking. :If
theyfaré clinicai findings, then is_that not a clinicél
effeét and that is‘the whole purposé of this examination as
counéel:well knows, as the witneSs knows. Hé is simply
trYing'to bog‘the trial:down and with‘counsel»coﬁstantly
épproaching‘the beﬁéh, they-haVé’appaiently succeeded.

MR.1HEiNEMAN;' Your Honor, I am required by the
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Court to come to the bench to make objections.
THE COURT: You are. What you said I think holds

Mr. Carr's argument. If they conclude that they were these

effects, whether by examination or by any other way, they can

be classified as clinical findings. According tblthe
guestion that you are saying because what you have said
implies that. if they determine that these defects in fact
exist, then they were cléssified as clinical findinés and

that is on the basis of what you said that he said about

clinical findings and that implies that it can be by

examination or by other means.

MR. HEINEMAN: No, foqr Honor. The document itself
says in this investigétioh, hésﬁital records were used to
identify the rates. Theée'men didh't £ind anything. They,-
didn't.examine anybody. They didn't £find any‘birth defects. 

THE COURT: What I am saying?is that the quote
hnqucte find a particular condition need not berby the
examination}according ﬁo what‘you,justVSaid in.your_firét.
argument. As far as classificatidn of these thingé, giveﬁ
the basis for the questioning'of this'witness by.Mr; Carr
were in facﬁ these were findings. Your objection is
overruled;

(The following pkpceedinés wére had in the}héafing

and presence of the juty).
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Q. Doctor, a clinicai finding is is the finding of a
clinical effect, is it not, sir? | |

A. Yes, sir.

Q.‘ Thank you, Doctor. 'Would you hand the witness
Plaintiffs' Exhibit 245 or 246. Doctor, 246, this is.aléo
Deféndant's 76, is the so-called Ranch Hand study and.in_that
study, there is a report-that Ranch Hand offsp:ing éhow an
excess of minor birth defects, neonatal deaths ané_phyéical :
handicaps. And Doctor Dost has testified to the‘siénifiéange
of that on November 12, 1985, counsel, page 49.- An@, DOctOr,
chloracne was not found in the Ranch Hand group, was it, sir?

A, I don;t bélieve.so, sir;‘ | |

Q. And, Doctor, if these birth defects, neonétal
deaths and bhysical handicapé exist, they would be clinicél_'
effects, would they not, sir? | : |

A.  If they exist, sir, and I --

Q. Excuse me, Doctor.

- A. I am at a loss to determine --

THE COURT: Doctor, please, just answer the

question that is asked of'you‘and don't go beyond.

A. Well, I haven't had a chance to look at this;'six.

THE COURT: Doctor, the question was clear. Please

do not go beyond it. Mr. Carr, would you repeat the gquestion

for him.
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Q. Doctor, if these --
MR, HEINEMAN: Objection, Your Honor. May counsel
approach the bench?

“{Bench conference had out of the hearing of the

|'jury.)

MR, HEINEMAN: Your Honor, I object to the witness

being questioned about the dodument.without the witness

havihg a chance to look at it to see whether it reflects what'

‘| Mr. Carr is saying it reflects. He has been handed a

document that is a very thick document and Mr. Carr
immediately asks him about what it shows and he hasn‘t>given
him a chance to look at it and it is unfair to the witness.

MR. CARR: I am relating what the dbcument shows as

testified to by others, Your Honor. I am not asking this

witness to agree that it does or does not show what the other -

witness has stated. What he.viewé the document to be is not
important. My question simply is if these-things do exist,
they'are clinical effects, are they not. That is all.

MR. HEINEMAN: Well then, why hand him the document
at all?

MR. CARR: Because I want to, counsel.

MR. HEINEMAN: Well, that is fine. If you hand him

the documentr it is only fair to give him a chance to look at

it or at least to direct his attention to the portion that

12
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you are talking about.
THE COURT: That depends on the questions that have
been asked of him and again this witness whether asked if

this does in fact exist which implies the assumption that it

exists is refusing to take the assumption. Let me make this

suggestion that ybu rephrase that to the pointﬂqf_assumihg 8o
it is absoluﬁely clear to the witness and in the record that
in fact you are'asking him to assume because this witness has
exhibited a recurrent path of refusing to take assumptions

when they are asked of him and I want to make it crystal

clear to him and crystal clear on the record that in fact he

is béing requested to assume something. So if you would
rephrase the question and we will go from there.

(The following procéedings wére had in the hearing

‘and presence of the jury).

Q. Doctor, for the purpose.of thié'question, I would
like for you to assume, if you would, sir, that the Ranch
Hand study showed a significant excess invminor birth defecﬁs
and that‘neonatél deaths and physical’handicaps significantly

predominated in the Ranch Hand group and that no =-- Your

. Honor, the witness is answering my question with the shaking-

of'his head. He is indicating that he is not going to assume

it.

A. I didn't say that, sir, and you have no right to

13
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assume.

MR, CARR: Would ydu direct thé withess not\tob
reSponds by shaking his head?

A. I am not responding, sir.

MR. CARR: Your Honor, would you direct the witness
to let me finish addressingvthe‘Court.' |

THE COURT: 'Doctor, pleaée. Counsel have thé right
to addréss the Court directly.

A;'“ Thank you.

"~ THE COURT: You’may continue.

'MR. CARR: The witﬁess was shaking his head inka
negative fashion as I was yet reciting the'queStion -; just_
feciﬁing’the assumption, Your Honor. I would like to have
the witness instrugted not to‘so respénd until‘suqh ﬁime as I
héve‘finished the question.

MR. HEINEMAN: Your Honor, I object. How does

~anybody know that is a response?

THE COURT: It‘éould belinterpreted as a response.
Doctor, i directing you not»to do thét,‘ You’héve to respond
to the question, You have to wait as I haQé told you before
until the quéstion is finished;v Gestu:es,.things like‘that
are'something that, first of all_they are not proper as a 

response and, number two, they can't be made part of a

recqrd; We have to deal with an oral record so it is rather

14




1 'hard to articulate that so if you would please wait until the
2 |question is finished and when the question is finished, reply
3 ito it directly, reply to‘it verbally and in no other way and -
4 |11 think this will go a little smoother. Ydu may continue.

5 Q. Doctor, once agéin I would like for yéu ﬁo assume,
6 |if you would, sir, that the Ranch Hand report stated that for %
7’,minor birth defects, the Ranch Hand offspring showed a '
8 |significant excess, and that reported neonatal deaths and
9 physical handicaps significantly predominated in the Ranch

10 | Hand grouﬁ contrasted to the full comparison‘group and also

11 |to assume as you have stated that no chloracne was found.
12 |Will you do that, sir? -
13 A, I will assume this erroneous assumption, sif.
14 » | MR. CARR: Your Honor, the witness knows what he has |
15 | just said is clearly improper. He has beeh'here 80 long he

16 |does the same thing. He knows it is improper but yet he

17 |persists in doing it. I would ask the Court to instruct the ﬁ
18 witness to refrain from -- I have asked him would he assume

19 | it. All he can do is say yes or no. | ’ ;r
20 A. I will not assume it, si:; | E
21 MR. CARR: Your Honor, would you direc£ the‘withess:
22 | to assume it.

23 THE COURTE Doctor, I am directing you to assume

24 | what counsel has stated. I am also reminding you and

_— - e+ e e e e e e e . j
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pointinélout tb you that yourvprior answer to the request to
aséumerit_was'not a proper answer. I am also ordering the
jufy td disregard the pribr‘answer that the doctor made to
the request to assume. fou may continue,FMr. Carr.

Q. Now, Doctqr Suskind, will'you‘follow the Court's
instructions and assume as I have indicated to you -

A, | I will assume, sir. |

Q.  ‘;- what the facts aré, sir, would you? You will
assume that, Doctof? |

A, I will assume that,what‘you have séid is accurate.

Q. Yes. Now; Doctor, if thatbiS"true, the birth
'defects, the predominating neonatal deaths and physical
handicaps are == would be clinical effects, would they not,
sir? |

A. I cannot answer that gquestion with a ygs‘or,no
ahswer, Sir, because'if I do, it would be inacéurate.

vQ; bDoctqr, are birth defects_Fé can birth defects be
results of toxic exposures?‘

A. In animals, yes.

Q. Can birthvdefects be the result of toxic exposures
in human beings? | | o

A. ' In certain drugs that we know of, yes.

Q. ‘And, Doctor, can.neonatal deaths be the result of

toxic exposure?
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A. 'Theybmight be.

'Q. That was my question.

A. ‘And in the 6ther instance they might be. .

Q. Can they be, sir?

A, Yes. o

Q.4 And can physical handicaps be the result of toxic
suﬂstance absorption?

A. ZVI cannot answer that question becausé I‘don't know
what the'physical“handicabs are.r |

Q. Well, physicai handicaps that one are born with,
sir?

A, Such as, sir?

Q. I don't have it.ih my mind right now, Doctor. The
full study, they don't break down in the'tablerthat I am
referring to the physical hanéicaps and I take it if you
don't know at this point in time what the physical handicap
is, you dén't know whether it can.or cannot be birth defects?

A, I cannot answer the qﬁéstioh, sir. Naturally -

Q. | Doctor —--

A. -- if I don't know what it is.

.Q,> ’Physica1 handicaps can}be any one of a number of
things, can they not, sir? Babies, ﬁorihstance; were born
without legs}in sbme instances and arms in others?

A.  That is quite true.

17
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Q. }Those are physical handicaps, aren't they?

A. They are.

Q. Can physical handicaps be the result{of toxic
subéténces?

A, In’certain instances, yes.

Q. All right, Doctor, and these things, then,'afe '
clinicai effects, are thef not, sir, of toxic substance
exposure, can they be?

A. No, sir;

Q. They‘cannot?

A. Not .in &his instance.

Q. Would you direct the =-- I am not talking about this

instance.

A, I thought you were.

‘Q. I am asking ybu, sir; whether or not physical_
handicaps, birth defects, neonatal deaths, can be}clinicall
effects resultingvfrom.tOXic'exposure?‘

A. They ﬁight be, sir.

Q.  A11’right.»

A. They might be.

MR. CARR: And could you give the witness, then,

 Plaintiffs' Exhibit 1654.

A. Are we through with this, sir?

Q. Yes. Doctor, you have been handed now a report
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entitled Retrospective Study of the Relationship Betveen
Arkansaw. I would like you to assume, if you would, that this
article describes incidence of cleft palate increase in a
population that was exposed to the use of 2,4,5~-T., Would you
do that please, sir?
A, If the Court will ask me to assume it, I will
assume it, sir.
THE COURT: You are so asked, Doctor.
A. Thank you.
MR. HEINEMAN: Your Honor, may counsel approach the
bench?
THﬁ COURT: Yes.,

(Bench conference had'out of the hearing of the

jury.)

MR, HEINEMAN: I object to that request for the
assumption, Your Honor, because I don't believe that is what
this particular document. demonstrates. I_believe the
document itse1f~talké about the difference in reporting
having to do with the different rates found and it doesn't
say that the people exposed had a higher rate of cieft palate
as Mr. Carr suggests.

MR. CARR: It does so state, Your Honor.

MR. HEINEMAN: Where?

19
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‘MR.VCARR: on page 382. It states it on page 383;

MR. HEINEMAN: May I read to theJCouxt‘--

THE COURT: Wait a second. Okay. |

MR. HEINEMAN: Your Honoi, may I direcﬁ the Court's
attention to that portion on page 383 which"says, "The data

are not available to compare individual exposures. There is

'no assurance that cases in the high exposure group were

indeed exposed to 2,4,5-T nor that cases in.the no exposure

'group had little exposure. The article thereafter states

that no inference of a resolution of cause and effect should

be drawn from this study." Now, therefofe,‘it‘is clearly
improper to ask this‘witnéss to assume that thevstudj shows
that 2,4,5-T exposure caused cleft palate in these People.
MR. CARR: Your Honor, I will also includé invmy
qﬁeétion to him if counsel Vould’let me f£inish that the
authors found the increased cleft in the group exposad to
2,4,5-T, that stated that it may have probably been involved,
attribhtable of a better case ascertainment,
| MR. HEINE&AN: Well,.that isn't enbugh.‘ Certainly
they talk about better case ascergainment. They alsg gay_
they didn't even know there was exposure., They‘can't say

whether there was exposure. They can't say whether there is

cause and effect. The paper doesn't reach any conclusion on,

it.
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THE COURT: The objeéticn on that ié éverruled.
Thej’caﬁft‘talk about individual’exposﬁre. The objection is
overruled; With that‘amendment‘to the assumption that he is
or addition,‘rathgx, to the assumption that he is ﬁo:make, I
will'OVerfule the objection. ?éu may ptdceed.

(The following proceedings were had in the hearing :

and presence of the jury).

Q. Doctor, I would like you‘also,to aSsume,ﬂif you

would, please, sir, that the authors of this report, Nelson

HleQh;'Greeh and Gayior, while findingias I suggésted the

increase in cleft lip, they said that it increases for both
high exposure and low exposure groups and that that is
probably,attributable to better‘case aScertainment though

other causative factors may be_involved as well and they

concluded by saying, "The present study does not indicate any

overt CauSal relationshipvbetweeh 2,4,5§Tvuse and facial
clefts but that it‘isvimportaﬁt to recognize that such an
effect, if it were to exist, would notlhéVe been detected if
theiincrease in f%éialrclefts was-less than twb*fold. A
twb-foid increase in any anomaly i$ extremely large."

Now, Ddctor, I would like ydu to assume thbse

facts, if you would, sir, and are you aware, sir, in addition

' that this study does not report the existence of any

chlorécne? ,First'of.all -

i s Sy i e e




1] A. You want me to assume =--

2 Q. Doctor, first of all I would like you to answer.
‘3| A, Assume, and I will say =--
4 Q. . Doctor, first of all, I would like fof you to

5 | answer me whether or not this agticlé reports chloracne, sir?
6 A, I don't know, éir}» | 7

7 Q.  Well, would you {— Have ydu reédvthé article

 8 befofe, Docté: Suékind? | |

9 A, No, I have not.

10 Q. Would you take a moment and read it to ascertain

11 | whether or not it does repbrt ch1oracné?'

12“ A. Chloracne in whom, sir? §
13 ' Q. In anybody mentioned in that report? .
: - » ' ‘ _ - , _ |
14 A. Are you talking about chloracne in the newborn or b

15 »éhloracne in'the:mothers?

16 v Qf  I ém talkingAabéut thorécne.in aanody‘mentioned

17 | in that report. - - - S - |
18|  A. They didn't examine the mothers, sir. | |

'19 :' | MR. CARR: Your Honor, would you direct the witness

20 ,to answer my question. |

21 | | THE COURT: ’Doctor, pleaseb.‘Answef the question,v

22 You weré‘not‘asked_anyﬁhing about the last thing you;justb

é3 stated. |

24 - MR. HEINEMAN: Objection, Your Honor. The mothers

22
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are not mentioned.

~ THE COURT: Objection is-oVertuled. He was not

‘asked about it. Objection is overruled. Doctor, please.
‘éxamine-the repott and answer the'question;that counsel‘askedv

of you.

A. Chloracne unfortunately is not mentioned in here..
MR. CARR: Yoﬁr;Honor, would you-ask the jury to
disregard the use of the word uhfottunately by the Doctor?

THE COURT: The jury is so instructed. It is not

‘responsive to the question. )

A. It is not mentioned.
THE COURT: Doctor, please don't interrupt me?
A. I am sorry.

THE COURT: The jury is instructed to disregard the

Iword unfortunately in the Doctor's response. It was not

responsive to the question that was asked of him.

Qe 1 Doctor, first of all, a cleft palate is a clinical

‘effect, is it not, sir?

A. A cleft palate is a birth defect, yes, sir.
Q. . Is the answer yes, that is a clinical effect?
Al If you want to use the term again, yés. sirc. -

Q. No, Doctor. I am asking you, sir.

MR. CARR: Your Honor, would you ask the witness'to

quit arguing with me about the use of the term? ' I thought we

R N —
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had put that to rest.

THE COURT: Doctor, ansﬁer the question that is
asked of you, please. The subfect you referred to.ip your
comment which was not responsive to the question‘has.been
gone over a nﬁmber of times.

A. Itﬂis‘a clinical effect.

MR. HEINEMAN: Objectidn. May counsel approﬁch thé
bench?

THE COURT: Yes,‘you may .

(Bench conference had out of the héating of the
jury.) |

MR, HEINEMAN: Your Honor,:I object to Mr. Carf's
statement with respect to.thé witness arguing with him. I
object to the Court's instruétion to the witnesé. The
witness is obviously trying to argue, to state the answer as
best he can and -- |

THE-COﬁRT: I think ypu were right the first time.

MR. HEINEMAN: Well, it was-a fraudian slip on my
part) Your anor; The witness is carefully trying to get the
facts out which Mr. Carr is very carefully trying to conceal
and, therefore, I object to his, to everytime the witness.

tries to get the facts out, Mr. Carr claims he is arguing

with him. And I object to the request of the Court. jI 

object to the Court's instruction of the witness.

24




10

11

12

13

14

15

16

17

18

19
20
21
22
23

24

THE COURT: Editorializing is not getting the facts
out. Editorializing is coloring something which is not
responsive to the question where the gquestion does not ask

for,one's}opinion and these questions have not asked for his

1opinion on these matters. They have asked for acknowledgment

of certain, of the existence of certain factual matters
and/or assumptions‘as to ce;tain factual matters and he has
editorialized at least three times this mofning. This
witness has, in fact, editorialized when not called to do so
and it is‘improper. If he continues tqydo so, I will

continue tofadmonishment and I will continue to instruct the

jury to disregard his non responsive ansewr. I don't have to

tolerate the patent disregard of this Court's tequest and I

have to let the record suggest by silence that in fact he has‘

-truthfuily and completely‘answered a question when in fact he
is trying to insert something that was not in the quéstion
and non responsive to it.

MR; HEINEMAN: Your Honor, again I would like to
object if I may to the Court's requirement that I make all of
my objecﬁions at the bench when Mr. Cair is éiﬁen'free reign
to make Whatever statements and comments he likes in front of
the jUry.. I‘have notiéed a clear reaction from the jury of
-- I am usihg the term discouragement, but frustration at the

time that it takes for me to come up here and make these

.
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|objections. I hear them let out a breath and go whoosh and

that sort of thing and that is when I am fo:ced to come up
here and interrupt proceedings and make these objectiqns and _
again I think it is unfair to the defense that I have to do
that. | |

THE-COURT: They are not done only to yoh; It is
also donevas far as the plaintiff'having to make those
objections at the benéh during your direct examination. .i
know it takes a little more time, it takes less time than
matte;s in chambers. In view of what went on before in5theée"
arguments‘in front of the jury, I think it is proper. Do you
have anything you wish to say?

MR. CARR: Your Honor, in addition qf‘our trips this
morning with the exception of the first one before we started
Eestimony has been because Mr. Heiheman 65jects‘to the Court

instructing the witness to respond to the question. He

-objects to the Court instructing the Jury to dlsregard those

thlngg that are not responsive. This-instant trip to the
bench was caused because Mr. Heinéman,objecﬁs‘tosthe Couit |
instructing the witneSS to not use the words, if you want to
use the word -- if you are using the word effects or if you
want to use the word cilnlcal effects or somethlng like

that. He is objecting to the Court instructing the w1tness

that that is not a responsive answer. I didn't ask him to
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use the word effecﬁs. I just simply asked him whether or not

'itxwas?clinical effect and he said yes if you want to use the'

word clinical effects and that is what caused this last trip

up hére and counsel will continue to make thbse kind of

|objections because this witness is clearly not responsive.

He.is ¢1eariy arguing with me ahd no need fo argue with mé.'
MR. HEINEMAN: Well, I am happy:to have Mr. caér's
paternal adVice on héw_I Shouid makévany ﬁecordé.
MR. CARRQ It is not advice. I objec; to your
édnstanfbdelay, of this constant pétty,‘useleéé trips to‘thé

benéh that you and the witness apparently have gotten

'togéther'as a device to prolong the length of this Caée.

'MR. HEINEMAN: Mr. Carr, that is an absurd

' statement. Many of my objections have been to your»reqdest
-- for example, the last time dp here had to do with your

ffequest to ask the witness to assume‘something‘which-clearly

was not demonstrated, in fact, was contfadicted by the
document you were asking him to assume it from and again at
this time objected in addition to the Court's instruction, I

objected to your'requést of the Court and your statement to

the jury that the witness was arguing with ydu; Now, I

objected to that as well and I have the right and indeed the i

Court imposés upon me the obligatioﬁ to come up here to the

bench in order to'make any records and, therefore, that is
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what I have to do.

THE COURT: I impose it on both of you and after
éeeing what goes on he:e,‘I am géing to give it to both of
you, Let's gb. |

(The following'proceedings were had in the_hearing
and presence of the jury). |

MR.'CARR: Could you hand the witness Exhibit 1665

or 1627 whichever one you may have. it is that green b00k,' 

Tammy;

Q. Doctor, handing you Plaintiffs' Exhibit 1665.and N
referring your attention to pagé 924, you recognize that as
the EPA Health Assessment. Document for Polychlorinated |
Dibenzo~p-dioxin, do you not, sir? |

.>A. Yes. I recogniée the docﬁment; sir.

Q. And, Doctor, I wouid like you to assume thaﬁ thatrr
document reports, "That the-Uﬁited‘Stétes EPA concluded in
discussing a spraying'of 2,4,5-T in Alsea,vOregon,’that the»

EPA did a study on spontaneous abortion rates‘and concluded

that the 1972-'77 spontaneous abortion rate index for the

study was signifiéantly higher than in the‘rural control afea
or the urban érea. There was}a.statistically significant
seasonal cycle in the abortion index in each of the areas
with a period of four monthé. In particular, there ﬁas an

outstanding peak in the study area in June and there was a
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Istatistically significant ¢orrelation between the spontaneous

‘abortionvrate index and spray pattérns in the study time when

a lag time of two or three months was included and that the

|U.S. EPA concluded, however, that this analysis is a

correlational analysis and correlation does noﬁ necessarily
mean causation.” Would YOQ assume those facts,}pleasé, sir?

“A. VIVam'reading it. I am assuming those‘facts are in
the report.

Q.‘ Doctor Suskind, all I haQevasked you to do is to
assume those facts, sir. Will you do that?

A. I will assume that those are facts.

Q. And, Doctor, spontaneous abortion is a clinical
effect, is it not, sir?

A, Spohtaneous abortion is a CIihical effect;

Q; And, Doctor, there was no éhloracne reported in
this study, was theré, sir?

A, I don't know, sir.

Q. Well,vdo you know of any;chlota¢ne that was
meﬁtioned? Is there any chloracne mentioned in thisi
document, sir, relating to the spéaying of 2,4,5-T?.

A. I believe -- Yes. Invthe fdllowing article by
Milby.

Q.  Doctor =--

A. The following article by Milby.

29
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MR. CARR: Your Honor, would you directﬂthé witness
again. Hé is interrupting me. I am réferring to-this” |
document that you have in your hands.

A; So am I, sir. It is the next paragréph..’Milby

citing three ¢ritiques of the Alsea study published in open

literature stated "That the‘statisticalrméthod and the basic.

design® --

MR. CARR: Your Honor, would you direct the

witness. He is trying to get something in that is best left

for redirect. My question is aimed at chloracne.
A. It is part of the study, sir.
MR. HEINEMAN: Objection.

THE COURT: I want to tell you again when there are

objections made, please stop talking. Gentlemen, could the

two of Y6u approach the bench, please.

(Ben¢h conference had out of the hearing of the

: ju;y;)'~

THE COURT: Before we start, coqld I see the'next
page. Let me read it before we start on it. .Three'péoble

were talking at the same time. I think you were trying to

‘make an objection.

MR. HEINEMAN: Your Honor, what clearly happened,
Mr, Carr got hoist on his own petard. He asked the witness

whether there was anything in the study relating,,anything in
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the document related to the the spraying of 2,4,5-T..

MR. CARR: Chloracne is exactly what I said,

counsel. Does it mention chloracne.

'MR. HEINEMAN: And the witness is answering the

question and he says well, I am telling you to refef to the

document and the witness says I am referring to the

document.;'i'am referring to the next paragraph and he begins

to read the next paragtaph and Mr. Carr interrupts hiﬁ
because he obviously doesn;t want.the jury‘to hear what is in
the next paragraph. | |

,THE»COURT:. Keep your-voice down. What is your
reply?

MR, CARR: My reply is, Your Honor, I asked him
whether or not the éocument mékes any mention of chloracne
found in the Study. Hevgoes on to try to argue that Milby_
says the study that the EPA refers to was fraud. We have
gonebiﬁto that. There has been witnesses testify about that.
The-jurors rgmembeﬁ that ahd I am not asking about that.
Couﬁselcan attack the Alsea stuéy all that he wants on
fedirect. Myvéuestion'is Simple. ThenAlsea study shows
spontaneous abortions, whether it is good, bad, indifferent‘_
or ffaud is not what I am asking hin. 'I ah asking him to
assume that that study as it is stated inrthis document, what

I gave in the document is said in that documént and then I
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asked does iE méntioh chlqracne}in this grgup'of.péople'thét
Qés»sfudied.“
'MR. HEINEMAN: :No,;sir.' The queéfioh was‘f— 
THE éouRT: That is the questibh,_ |
vaf'HEiNEMAN: Excdse me. an.I méké my record?
qTHE COU#T: YéS} you may. : o

‘MR, HEINEMAN: The question was doesathewdocumeht~

| mention anything about chloracne in 2,4,54T,sp:aying. He
|1didn't say'a word abdut Alsea in connection with;it. He said

' does the décument_say anyﬁhing'about chloracnebinﬁCOnnection

with the 2,4,5-T spraying.
THE COURT: Okay. First of all, the context of

this Alsea_that was poidted to; he was asked directly about

chloracne before the argumént at the bench. I read the next

paragraph and nothing in the paragtaph says_anything'about ~ _'

chloracne in existence or non existence.. It is not found

related to the chloracne. The paragraph aftervthat_gbesliﬁto"f '

the EPA's comments on the unconsulted"spraying,SQ that’istoffj'

the subject of therAlsea,all_tdgéther;bVI am afraid this is =

another example of this witness tryingfto interject somethiﬁg1 f;

not responsive to the question which was véry pointedlyv

directed to the question of mention of chloracne. His?answe:f

was not responsive. It was properly interrupted. You have .

| this document in front of you, I assume, and you cou1d sée$as
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well as anyone else. You can read the English language that

chloiécne is not menﬁioned and whatbhé was trying to read,
his'respoﬁse Qas impropet.: It was p;opefly interrupted.:'
Yourvobjectiqn as’to the interruption of it is overruled.

Let's proceéd}'v

(The fol;owingtp:oceedings were had in the hearing

| and presence of the.jury).

MR. CARR: Would you read my 1ast’questioh to the

witness, please?'

COURT REPORTER: "Well, do you know of any
chloracne that was“méntioned?‘llsrthere any chloracne
mentipned in this'document, éir, relating to the spraYing,of
2,4,5-T"? |

MA. Yes, I believe there is, sir,
Q. Direct me to the‘page,'would you, Doctor?

A.  All right. In the origihal Milbyjreporf,bsir;

:Q.  Doctor, direct me to the pagé of this documeht?

A. It is page 9-25. The quotation from Doctor Milby.
Q. Now,.Doétor -

A In Doctor Milby's ofiginal paper,b

Q. Doctor, there is no mention of chloracne in that

.Pépagraph,;is there?

~A. In Doctor Milby's original_paper théfe is, sir.

MR. CARR: Would you direct the witness to énswer my

o e e
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question?
THE COURT: Please respond to the question. = That
was not responsive to the QUestion. | |
- MR. CARR: Would yo@ ask the jury go diérégar@fWhat
the witness hés said? kv o |
THE COURT: The,juty is so instrﬁéted;‘
Q. Doctor, isitherg'any mention bf_Chlokacne'beiﬁg

found in these women who»wére exposed to the 2;4,5-T';_

spraying, in this document that I have referred youlto;_sif?

A. In this.doéument which quotes Milby --
MR. CARR:'Ydur'Honor, thé witness is not.;eSPOndiﬁg
to my question. | | o
A.v I am. ’Ibabsolutely»am, sir._;

THE COURT: Doctor, you are not. It is my

determination as to whether you are responding or not. And
you are not. Now, start your question over again, I mean
your answer over again and respond to the question, please,

that has been asked of you Without~any,extranedus comments,

editorializing‘or answeting anyvother question-that_you might
have in mind. | |
AL This summary‘does not mention éhloracné.~
Q,'v’Thank you, Docﬁor.
A, »This summary;'

THE COURT: Thank you, Doctor.

34
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Q. Doctor, I will now hand you what has been marked as
Plaintiffs'~Exhibit 1806 and ask if you recognize that aS'
Chaptef 18 frdm the book Qiggin_ln_zhg_gggiggnmgnn»and |
authored bvar;‘Merlo that you‘have discussed with us his
identific&tioh a little ea;lierf Do you récognize‘that as
written by him, sir?

A.  Yes, I do, sir.

MR. CARR: I offer that exhibit into e#idence.‘if it
please the_Coﬁrt.

MR, HEINEMAN: May counsel approach the bench,_
Jﬁdge? |

 THE COURT: Sure.

(Bendh conference had out of the hearing ofvthe"
jury.) |

‘MR.'HEINEMAN: Your Honor, I object to the
d§Cument.‘ He has not laid an adequate foundation with thi§
witness. He has not asked if the witness thinks it is
authoritative. The witness may well Ehink it is}but he has
not.asked him that. Secondly, eVen»if the witness did say it
was authoritative, it is still hearsay. It is not

admissible. There has been no adequate foundation laid for

its édmission and it is just simply hearsay and I bbject to

it.

MR. CARR: I have established the foundation in my

35
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| earlier examination of this witness, Your Honor. He

acknowledged that‘Merlo accurately‘feported the things that
went on in Séveso, Italy, and that he cénsidered him
authority in his own fieid;and that he’accﬁraﬁély #epofted in
this book whether or not it waé.

R, HEINEMAN: Whatever, the record stands, that is
how it stands, Your Honor. rThat is not an adequate
foundation for' the admission}of_the heafSay document.

THE‘COURT? It is admitted over objection.
(Thevfolléwing proceedings were had in the hearing

and presence of the jury).

Q. Now, Doctor, this chapter is entitled Adverse

is it hot, sir?
A. That is the title of this paper, sir.

Q. And, Doctor, the introduction portion of it

; discusses when the production started. It gives some}of.the

backéiound running from 1947 up through"76'in a very brief
tashion, does it not, sir? | |
A. It describes what the ICMESA plant made, sir, yes.
‘ Q. And it contains, the last two sentences say, |
"During the yeats before the‘aécident, many animal deathé 

were observed but‘local authorities were never informed about

36
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‘these; 'Moreover, local authorities were nevei~informed about
the TCP ?roductionvat the ICMESA plantedeSpite the fact that

: the TCP operatlon was con31dered notiflable by - Itallan

Envxronmental Occupational Laws ’ does it not say that, sir?
A That is what thls report.says,-31r.

Q;' And, Doctor, there 18 referrlng to anlmal deaths,

.there is a draw1ng in there, 1s there not, 31r, in which --
,on page 254 -- in Wthh 1t has llttle trlangles for breeding

: farms with anlmal deaths to l1tt1e black dots for breedlng

farms w1thout anlmal deaths for dlstrlbutlon occurrlng after
July loph of '76 in the polluted area. Do you seevthat, SLr,
en ehat page? | | “ | B
A, Yes, sxr, ivdo, sir.
Q. The exhibit has been marked 1806A is an accuiate
blowup of that»figure on that'page.that we have just referred
to, is it not, sir? | o N

MR. HEINEMAN: Excuse me, Your Honor. May counsel .

‘approach the bench?

THE'COURT:_ Yes, you may.

(Bench conference had out of:thevhearing of the

Jury.)

MR, HEINEMAN: May I obJect to this as. belng

.absolutely 1rrelevant to the entire: lawuult ‘and certalnly to

the_dlrect-examlnatlon Qf thLS‘w;tness. It is outside the

37
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expertise and his examination.
15
_Hohbr; discussed animal breeding farms around Seveéo and the’

incidence of deaths of animals around Seveso in those

-sCope,of’the-direct examination and it‘isvirrelevant to any1

| issues in the lawsuit and I object to it on those basis and

would ask'if the Court’sées,fit.to.ovéirule~my objection that

it be made a continuing one.

" MR. CARR: The réleéance is clear, Your Honor. We

| have had reams of[testimony relating to animal studies and

how énimals'are~a£fected and humans may‘bé éffectéd.fromv.
ekposure to‘TCDDa_,Itlis perfecﬁly televaht.
| THE COURT: What about the’scope?' ,
_HR.?CARR: Well, fhis witneés hés ﬁestifiéd as to
thé a&versé'e£fects of TCDD in'all kinds'of-populations_and
he~Sét himséif up as.aﬁ expert and he cbmméntéd on‘ﬁhe |

effects.of TCDD and it istIeariy.within the.scopé of his

MR, HEINEMAN: I don't believe the witness, Your

breeding farms and 1 object to it as‘being beyond_the»scope

and irrelevant.

THE COURT: That is an awful narrow view of the

scope. I think it is within the scope. There is nb_question;'_

it is relevant.
MR. CARR:'He'visited”Seveso._

MR. HEINEMAN: So what? He didn't:examine the
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breeding farms.

_THE COURT: No, but I think it is relevant and it

' is-within_theVSCOpe. Do YOu have a reply to'Mr, Carr's memo

| today or -

.MRg‘HEINEMAN:  Idon't knbw, Your Honor. |
THE COURT:. If you have it_today;,I would like to
havé it so I codld look it over before tombrrow.‘
”_MR.vHEIﬁEMANg I don't know.
THE COURT: Could yéh chédk that, p1ease2
MR. ﬁEINEMAN;Y sure;"Your'Hohor,‘may myvobjéétiqn
be aCdntinuiﬁg,oné‘td‘thisventire line‘of‘examination? ;-.
 THEvCOURT: Sure. | -
“(The following prbceediﬁgs}wefé'had‘in ghé heériné
énd'presence of‘thé ju;y){ | ) |
o MR.‘CARRt}Youi Honor, I wbuldvofferFIBOGA‘ihto
e&idence;”; |
| YTHE'COURT: It is'admitted over objection.
 MR} HEINEMAN; - The same 6bjéctidn, Your'ﬁonor}
‘ZTHE CCURT: ”It ié admitted over:obje¢tion. 

 Q.' Doctor, to help the jury on this drawihg,uthe black.

‘square in the upper left-hand side of this figure is the

‘piant.,is it not, sir?

" A. I believe it is so designated. That is ICMESA,

sirc. -
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Q. And you know from earlier drawings in.this.study 
and as well as drawings'in-dther studies, that the
contamination went in the area on this picture, it would be

in a diagonal area from the upper left»tb the lower right,

| would it not, sir, as I have indicated here?

A. If one>can.judge_by that drawing‘and_figdre.three,
that would appear to be the general direction.:' :

Q. And the area that is in thé‘letter, has»the‘ietter
A and that is bounded by a jagged line as I amfindicating |
here is the areé.of greatést contaminétion,‘is it not, sir?
The area listed as‘A; in this areé:here? sir? |

A. I believebthe.afea-listéd as A is a small area,
sir, demarcatedbby severalviines.. It doesn;t extend all the
way down as you have pointed out, sir. It is limited.

Q.  Right, And I missed that line. Actually what it
ig =- |

A, There is an L-shaped limitation.

Q. ‘In the.e#hibit on_page 342, it shows the various
zqnés. Thé’dark:area A wouid go as I have indicated heré,
would it hot;”sif?

A;’ Thaﬁ is area A.

Q. That is area A. That is the area of the greatest

contamination, correct, s8ir?

A. I believe they considered that the area of greatest
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" |contamination.

Q. And then Zone B is an area that starts at the

bottom of Zone A and this diagonal as I am indicating goes
"'down'tdgthis point and'thenvdomQS-backvlike thus;.ddeéuitf

|not, sir? So this area in a broad scope is as I am-

inaicating'he:e.‘ That is Zone B, co::edt,-sir?
A. . That long, that elongatéd'line.
Q. ISn't‘that correct? |
A, Yés} I believe so.
jQ. -'And.thé R Zoné ié the area that is indicated as I

am doing now, is it not, sir? = That is the so-called R Zone,

correct, sir?

A.  That is corféct. sir.
 'Q; : Now,.eachvof these_triaﬁglés,‘aCCO:ding to the 
ahthof, showsvahiﬁals; the-breeding farm with‘animal deaths
fOIioﬁingthe July 10th of '76 accident, does it not, Sit?_ 

“A. The triangles are supposed to demdnstrate the

‘breeding’farms}with animal deaths.

Q. And there is a large number of Ehdse'breeding

farms, are there not, sir, where they had such animal deaths

as indicated by these triangles?

A. I don't know how many»breeding farms there were. I

believe -~

Q. Doctor, my question is simple. If each of'these
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trlangles 1ndlcate a farm, a breedlng farm with anlmal

' deaths, there is a large number of triangles, are there not,

51r, on this d;aw1ng?:
: A._ vSir;‘I am ndf sure that that represehts breeding
farms or uumber‘offanimaie.‘
Q;’V_ﬁoctor;,it‘Says,udoee it‘noﬁ, sir, bréeding farms
w1th anlmel deaths’} - |
A. That is rlght. |
Q. Each:ofAthose triangies. And, Docto;, Ehet

drawing, then, showing these animals deaths can be seen, that

that iS»associated.with the most contaminated areas,ﬁare'they |

not,ueir,»these deeths?

:A.- Well, there were e larger number of trlangles. Ne)
I couldn t really say tbat, 81r, because there are - Is thét
flgure 5 or flgure 4,k51r?-’

‘Q;".That is figure 5, Doctor. Yeu~are,onefigure'4?

A. " 'No. I‘aﬁ on figure 5 andfthoee»soecalledaenimal;ﬁ
deaths,expehdfout,into Area B‘and'alse Area R. |

Q.  ‘¥es, Doctor. Iucertainly egfee with that.

A. ese,'I can't anewer YOur.queetion’abeut wheﬁher.
thefeiWere a lergervnumber of --

Q. ' Doctor ;;

vA.. ‘I don't know, si;;

Q. There is a larger number of deaths in the areas
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with the greatest contamination, that is A and B, are there
not, sir?

A, Well, not having counted them and I don't Know

|whether or not Mr. Merlow has provided numbers for this.

Q. Doctor, please, if you would, just look at the

‘trianglesQ You can see they are concentrated in Zones A and

B primarily, are they not, sir?
| MR. HEINEMAN§ I object. Interrupted the answer.
THE COURT: Objection‘is‘OVerruled,
A, Perhaps you Can‘sée this better than I can but --
Q. Well, Doctor, take thevthree'contéhihated areas, if
you will, Zones A, B and R, Will you do‘that, sir? It is

clear, iS'it’not, sir, that the largest number of farms,

breeding farms with animal deaths in the drawingvthat is

called figﬁre 5, the largest number of animal deaths are}in
Zones A, B.and R, are they not, sir? |

A. There is a concehtration.of them in A and B and
some‘ian; Sir. |

Q.} As compared to the other areas, Doctor, in this
figure, the gréat»number of breeding farms with animal deaths
have ‘occurred withiﬁ Zones»A; B and R, have they not, sir?

A, They have occurred in A and B and there is some in

R. That is all I can say.

 MR. CARR: Yout Honor, would you direct the witness
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to answer my question.

THE COURT: Doctor, please answer the question

directly.

A, Mr. Carr, I don't know.how to‘ansﬁer it‘any better
than that. | | |

Q;~~ Doctor, you can say yes or‘ybu can'say no.

A. Well, if I do, then I may be miétaken, if I say yes
or no. |

Q. Doctor, we can'all make mistakes but looking at

this figure, sir, it doesn't take much to count the number of

trianglés‘that aré oﬁtside of A, B and R, isn't that correct,
sir? Relati§ely few in the arearoutéide‘of.Zones A, B and R,
isn't that correct, sit?

A. No, sir. It‘may be there -= let me finish. It may
be wider spread but not more andvif you count triangles, sir,
in that large area, you may have the same number as in R or
in B. What you are asking is concentrations of.

Q. Doctor, I said animaivfarms with, breedihgvfarms

with animdl deaths. There is probably not more than 30

‘triangles or 40 triangles in the area shown in this figure

outside of A, B and R, isn't that correct, sir?

A. I haven't counted them, sir. I can't say.

Q. Well, count them, sir, the triangles, if you will, .

outside of Zones A, B and R.
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A.

Q.  And, Doctor, count the deaths in Zones A, B and R,

if you ﬁil
.
Q.
A.
:Q.
A.
o
Zones A,:B
A.
o
A,
:Q'
A,
 Q.v
A,
Qe
¢ounting,
A.
‘am off by
Q.

A

plant, sir

I count 80, sir.

1, the triangles within =-

Count in all of them?

Yes, Doctor.

Or individually.

That is what I-asked you.

I have so far 80 in R.

No. I wanted you to count the ones outside of

‘and.R.
I am sorry. Outside of A --

A, B and R.

80, sir.

Yes., -
What else do you want me to do, sir?

Now count the ones within A, B and R,

I count 25 in A, sir.,

Doctor, you haven't even come close in A, Are you

Doctor, these that go down to this line, sir?

i.absolutelyvam. Are those all triangleé,‘sir? So I
5, sir. | |
AndﬂA éoes on’up,into,the piant;itself' sir?

No. That is the limit of A. It is south of the

. I khow‘this area.,
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Q. If you look at the drawihg of the pollution,_it-
inciudes, does it not, sir, the area right up to the plant?
A. It includes up to the plant and you counted 30.

Q; Doctor, it includes right up to here, does it not,
sir? I count 35 or 36, Doctor.

A. I don't,.sir, but that is besides the point.

Q. All right, Doctor. And over here in the Zonés A
and B, Doctor, I get 59 to 60 in just this far?

A. In what?

Q. In Zones B and R.

A, If you combine them, yés.

Q. I am combining them, Doctor.

A, Okay. 1If that is what you want to do.

Q. Doctor, that‘is what I have asked you to do, have I
not? I have asked you td compare the number of animal deaths
within Zones A, B and R aé compared to the animal deaths,
breeding farms outside the Zones A, B and R.

A. Okay.

Q. Docﬁor, there are many, many more breeding farms

with animal deaths within Zones A, B and R than there are

outside of it, isn't that correct, sir?

A, I am not all together sure because we haven't
finished counting.

Q. Doctor, why don't you finish counting.
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A. I leaQe it up ﬁo you, Sir.
Q. Sir? |
- MR. CARR: Your Honor, rather than count these on
jury ﬁime, it is 5 minutes after 11 and we‘could count them
during the Dbreak.
| THE COURT: I think that is an excellent idea; We
will take a break at this time'and then resume testimony. I
would remind you and this would go for'any other breaks ﬁhat
we take during the day, whether counting or not, that you are
not to discuss this matter among yourselves,bwith anyone
outside the jury panel or as of yet form any opinions dr
conclusions about the matters on trial. Court is in a short
récess. |
COURT RECESSED:
(The following proceedingé were had in the hearing
and presence of the jury)
| RAYMOND  SUSKIND
having resumed the witness stand, being previously sworn,
testified furthér as follows:
CROSS EXAMINATION
By '
MR. REX CARR.
Q.. 'Doctor, how many did you count?

.A. I counted 186 in the combined areas.

47




O

10

11

12

13

14

15

16

17
18
19
20
21
22

23

24

’Q. In A, B and R?

A, A, B and R, yeah. Triangles.

Q. And ﬁhat area is a much>lesser geographic area than
éhe outside area, is it not, sir? |

A. I haven't measured it but from the looks of it, it
might‘be smaller, yes.

‘Q. Doctor, is there ény question. in your mind that it
is perhaps a third of the size of the outside area that is
shown in that exhibit?

'A. It might be smaller, sir. Yes. I agree.

Q. You are saying it might be. Now, this is something
that you can't speculate about. It isjclear and obvious it
is significant. It is not might. It either is or it isn't?

A. . It looks sméller to me, sir.

Q. Doctor, is there.any queétion in your mind that it
is significantly smaller,_perhaps a ‘third the size of the
outside akea? | |

A. Well, I don't want to be argumentative about little
mattefs like this, sir, but it lobks like it is. Zone A, B
and R iook smaller than the outéide aréé.

Q. Well, Doctor, if you don't want to be argumentativev
about it, my suggestion tb you is thatvit is about one—ﬁhird
the outside atea, is it not, sir?

A, I haven't measured it with my ruler, sir.
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Q. Well, would it help you to measure'it with your

ruler?

A. No, it'would not; sir.
Q. Can you not just see by‘lookingvat it, Doctor, that
it is abbut one-third?
A, Mr. Carr, I am‘willing to agree ﬁhat it is~smaller.
Q. Well, Doctor, I want more than that.'sir.
A, What do you want, then?
| Q0. What I want is an agreement as tb whét the facts
ére, éir." |
A. ‘Those afé the facts, that -
Q. Is it a faci, sir, that it is not just smaller but
it is about one-third the’size of the outside area?
A. I can't say:that it is one-thiﬁd;'
Q. Then please measure it, Doctor.
A. Do you’haVe”a ruler, sir? I can measure it with --
I aon't bring rulers with me for things like this.
| Q. Doctor, you can measure it by using any device that
you want. Do you have»a piece of paper there that\ypu could
put on, sir? And let me help you with this iittle square,

sir. Do you See,,sir, that this little square would cover

two times this little square at about one~half the size of

the combined zones, sir? Would you see that, sir?

A. I do, sir.
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Q. And, Doctor, you would see the outside area if we

| start here, that is one, is it not, sir?

A. It might be, yes.
Q. No, Doctor. Is it =- is this outside area, is myi

square‘completely within the outside area that is above the

'pollutedvarea? Is it completely within it, sir?

A, It is completely within it.
Q. And, Doctor, ovér here it is also completely within
it, is it ndt, sitc?
A. It is.
Q. And, Doctor, here it Qould be at léast covering
half the square, would it not,-sir?
A. Approximately.
Q0. That is two and a half then, sir. And down here it
would be-agéin another square, wouldn't it, sir? | |
VA. . Yes.v
Q. That is three and a'half,_sir, correct, sir?
A. Yes.
Q. And ovér here we could get another'haif of a
square, could we not?
| A. If that is the way you waht it.
Q. Doctor, that is not the way I want it. That is the
way it is;‘ That would be another‘half; That would make

four, would it not?
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Q.
A.
vQ.

A,

half or

Q.

sir, at
A.

= Q.

Q-
‘A,
Q.

A,

A,

Q..

A,

Why don't you’move it’upvso they don't overlap?

Surely, Doctor. Why don't you do it?

You have already started it and I think‘—-‘

That would be four, wouldn't it, Doctor?.

That would be four. |

And here we have anothér one would be_fbur and é.
fiVe? | | | |

Why don't you move it up further so it really |

doesn’'t ovérlap with the others.

Doctor, when we were over to here, that is one,

two, three and a half, four or four and a half, iS‘it not,

this point? -

And then we will put it'here, Doctor, and we will

‘get another half, would we not, sir?

Uh-huh.
That is four, sir?
Uh-huh.

- And then, Doctor, we will put it here and we will

| get another half, sir?

‘Uh-huh.
‘That is four and a half?
Uh-huh.

And over here, sir, we will put on the whole one,
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would we not, sir? ©So we have got approxzimately five, five
and a half or six, have we not, sir?
A. I thought you said five,‘sir»

Q. ' Well, Doctor, let's take five. So we have a'Eotal

of seven then, do we not, sir? Seven all together?'_Two here

and five outside?

VA. jMay I look at”tﬁis, sir? Two there and five
outéide, sir. | | |

0. and, Doctor, so thé poliuted area is'less-than ,
6ne—tbird of the outside area, is it not, sir, or less than
one-third of the total area? |

A. The polluted area is more than one-third.' If it'ié
two Qut of --
Q; Doctor, we have two as compared with fivé?. 
A. Two as compared to five. |
Q. The total area, sir.
A. Okay.
Q. The outside area is at least --
_A} If:you are figuring iﬁ that way, yes; sir.
Q. The outside area is at least, is it‘not; sir, two
and’a half times larger than the inside érea? | |

A; , Xes; | |

Q.  And, Doctor, thekoutside area had 80'deéths, §O~

animal farms that were affected?
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A; That 1s'what I counted, 81r.;

Q.  And the 1n91de area had 180, you sald,‘81r,
éomething like that?

A, I thought there were 180, sir.

Q. Now, Doctor, there are 31gn1ficantly more anlmal

| farms with deaths within the polluted area than there are

w1thout the polluted area,‘ls there not, 51r°
»,A.' I belleve that 1s what the author of thls paper
-intended to show, sir.

Q;' ,All rlght. Now, Doctor,'turn tooﬁhe page; if you -

will, 243 of the exhibit.

;A. 1‘I'belieVe you have my exhibit,fsir.
Q. Doctor, 1806B is an accurate blowup of the draw1ng"
that is on thaL partlcular page, is it not,,s;r, that I
dxreoted.you to? : |
P What‘oage?'
Q.n I_think it was 243.
A. I have it.vyee.

‘0. 'Is_it,vsir?“ |
A. ‘It appears tofbe.

‘MR. CARR: Ifoffer 18068 ioto eVidenoe, if it please
‘the Court. I thought I showed it to you, counsel.

~ MR. HEINEMAN: I am sorry,oI‘didnft‘See.it; - If the

:‘Court"wouldbincorpotate the'objectionsfto the’original.
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THE COURT: I}will incérporate all argument. It is
édmitted'over the objection. |

,Q; Doctpr,vihis is a figuré that is captioned or has
the legend beneath it of time trends of spéntaneous abottion
ratés by quarters and by @olluted zones, is it not, sir?
| A, That is what the titie reads, sir.

Q. And, Doctor, there is a dashed line there that has,
that rises uprmuchvhighei than any othér 1ines.‘ DQ you see
that; sir? That dashed‘line represents Zones A plus’B, does
it not, sir?

Al Yes,

Q. And Zone A, Zones A plus B would be this area that
is deéignatéd A here and the area that is designated B here
that we previously described, isn't that correct, sir?

~ A. '~ That ié»correct, sir. |
- Q. And the héavy black‘line is Zone R, is it»ﬁot; sir?

A. Yes, sir, Ivbelieve S0.

Q.  So, the dashed lihe is Zones A and B as I am
ttacing with my fihger, is that not cdrrect,vsir?v

‘A, That would be Zone A plus B, sir.

Q. Yes. And the heavy black line is the Zone R,‘is it
not, sir?

AL Thaﬁ is correct, sir.

Q. And the lighter line, the lightest lihe is the
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outer area, is it not, sir?
A, it iS' .'Sir.
Q. So that this drawing as compared to 1806A, the

1ighter line represents the area that I am circumscribing

with my hand that is outside of Zones A, B and R, correct,

sir?

A, Yes, sir.

Q. And, Zone R is circumscribed by my finger, this

line here, is it not, sir? Excluding Zone A and B which
would be within that outline as well?

A, That is correct.

Q. So, Zone R is this part that surrounds Zones A'and

B, correct, sir? Would be the lesser polluted area?
A. I think we have already established that.
Q. And Zone A is the zone they evacuated?

A, I believe they did.

Q. They did not evacuate either Zones B or R, did .

they, sir?
A. I believe that is correct) sir.

Q. Now, Doctor, the spontaneous abortion rates

according to the author in Zones A and B was found to be a

statistically'significant increase in the spontaneous

abortion rate, isn't that correct, sir, in these areas where

the higher levels of TCDD were found?
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_A.’ ‘WhichIaUthorlare you talkihg about,,sité
Q. »The'aﬁthsr 6f this document; sir, Franqé Meilo,',
E#hibit'1806 that we are discuss;n§, si;? » é
A, } No. | |
Q. Does}he»not say, sir, a statiéﬁicaliy sﬂgnificanﬁ

increase in the spontaneous abortion rate has been detected

‘in those areas in which higher leVels.of TCDD weré found,_

areas A and B. Doesn't he say ﬁhat,:sir, oh page2243?

A. He doesn't say that, sir.  Np. ‘Striginfvsayé'
that. He is Qubting from -- :  ' ' o ;
| Q. ,bbctor Merlo is also saying it. He is.éutting |

|

it -~ i

A. He is quoting, sir.

i

Q. Doctor, does he put any quotes there? Do you see

any quotes? : o S , .g

A, "He‘doesn't have to, sir, in‘order to beiquoted;»
sir.
Q. Did he write this document? S

A. He wroté;the document. ‘ N f_

Q. - Are these his words? Is this h;s\interéretation,of
others, of other works? |
A, Doctor Strigini’s words, sir, and if'yo@-WQuld

quéte'correctly;-YOu will see it. R -

' Q.  Excuse me, Doctor. Does he say there, does he
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iquote Doctor Strigini?

A. He is quoting Doctor Strigini, sir.
THE COURT: Doctor, please, let him finish thé
questioﬁ. \
Q.  Doctor, does he say in this documehtbthat he<is
qﬁoting Strigini? If so, show me?

A. He refers to Strigini, sir.

Q. Indeed he does, Doctor. Does he say that he is

‘quoting Strigini?

’A. '~ 8ir, I think you are argumentatiVé, sir, and it
dbesn't'matter what he is saying is that --

MR. CARR: Your Honor --

THE COURT: Déctor, please. I have té determine
those questions. iou-don't. ”if I do not stop the
questioning.or I do not uphold an objection to it,.then you
have‘to answer the question. 'Those matters that ydu have:
eXpréSSed‘an opinion on, you ére nof éntitied:to-expréss thenm
ahd yéh are hot entitled to refuse to.answer é guestion on
the bésis/of yOur:opinion of the quéstion. 'If I rule that
the question is proper, yoﬁ héve to answer iﬁ. vPlease answer
it. |

MR. CARR: Would you read my question to him

‘please.

A. Yes, sir.
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Q. | Would'YOu show me the quote marks please, sir?

A. The data collected --

Q. Wouldvyou show it to me, sir, where he quotes him?

A. It is right here and this is what he is quoting.

Q. Doctor, is there quote marks there?

A. Doesn't have to be, sir.

Q. My quéstion is, are there quote marks there?

A, No, there are no quote marks, sir.

Q. ‘Docﬁor, does he not say, sir, the data collected
during a five year followup by the obstetric and
gynecological ﬁeams have been analyzed pérenthesis Strigini;
et al, 19827

| A. That is what he says, sir.

Q. And‘this is now Doctor Merlo saying this, isn't he,
sir? Doctor Merlo said that, didn't he, sir?

A, Yeah. Can we read further, sir.

Q. ‘Excuse me, Doctor =--

Mﬁ. CARR: Your Honor, would you direct the
witness -- |

THE COURT% .Ddctdr; you don't determine what
questions are asked of yoﬁ. Just answer the questions that
arehasked of ybu and don't make any,suggesﬁions to eithgr
counsel as to what else they m;y ask of you. It is their

determination and their professional judgment. They are the
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attorneys, you are not. You may continue, Mr, Carr.

Q. Doctor Merlo says, does he not, sir, quote the data

collected during a five year fdlloWup by the obstetric and

gynecological teams have been analyzed parenthesis Strigini

et al, 1982, end of quote., Doesn't he say that?

A, He does.
Q. Doctor Merlo also goes on to say, does he .not, sir,
"Due to the lack of”abortion'base-linefvalues prior to the

accident; only'a backward analysis of'the.embtyo toxic

leffects in different areas has been possible.” Doesn'f'he

say that also, sir?
A. He says that, sir.-
Q. Doesn't he also say, sir, "Statistically

significant increase in the spontaneous abortion rate has

been detected in those areas in which higher levels of TCDD

were found parenthesis areas A and B," close parenthesis.

Doesn't he say that also, sir?

A, That iS‘what.this report reads, sir.
Q. Isn't that what Doctor Merlo says, sir?
A. That is what his paper reads, sir. Yes.

Q. It is a yes, that is what Doctor Merlo said, isn't

| that right, sir?

A. Again ypu'are arguing with me and you know.

,MR. CARR: Your Honor, would you direct the

!
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witness -~
THE COURT: Doctor, I asked you not to make that
kind of answer. It is not responsive to the question and it

is not your province to determine that. Pleaéeyanswer the

‘question that is asked of you.

A, Doctor Merlo states that in his paper, sir.
Q. Yes. Now, DOcto;'Merlo's statements in this paper

are based upon studies made by Strigini and others, ate they

not, sir?

A, They were based upon =--

Q. - Could you answer that question?

A. A finding made by the obstetric and gynecologic
team, analyzed by Strigini, yes.

Q. Is that a Yes to nmy question, Doctor?

A. Yes.

Q. And, Doctor, he also, in figure two, he also
attributes to Strigini, et al, does he not, sir? That is
this Exhibit 1806B?

A. I believe he uses Strigini's figures there, sir,
yes.

| Q.v And, Doctor, Doctor Merlo'goes on to say, does he 

not, sir, "This temporary rise in spontaneous abortions as

shown in figure two", and that is the Exhibit 1806B, "reached

a peak in the second half of 1977 about one year after the
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accident.“'rﬂe says that as Wéii, doeé he'th, sir?

A. :wYes, sir.

Q. And‘that is What,-acco:ding ﬁo thi3>document,
according to tﬁese tables;'the study shows, isntt that
céﬁrect, Qir? |

A. ‘Would yéu repeatfthé question please?

. “(Court Reporﬁer read back the last question.)‘

;Y  -No, sir, i |

Q. = Doctor, does this table show a statiéticél increase
ih the spontaneousgébortion raté,and-doés'this docuﬁeﬁﬁ éay
that such‘é rate was deteCted in*those areas?

A. I would say no, sir.

Q. Doctor, does this say, "A statistically significant
increase in the Spontaneous aboftioh rate has been detected.v
iﬁ those areas in.Which higher levels of TCDb were found,
areas A and B." Does it say that, sir? |

A, It says that, sir.

Q. If does say that?

A,  That is what this report saysd

' Qw That fs.what I am'talking-abéut.' This report. Did
you-thinkvl was talkingrabbut some other report? D6ctor, did
you understand my guestion to be relating to this report?g

| A, Yes,~I'did.'

Q. Did you understood that? That I am talking about
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this report?
A. You are asking me about this report --
Q. BExcuse me. Yéu-understood from the beginning =--
A. -- and my version of it.

MR. CARR: Would you ask the witness to not

‘interrupt me.

THE COURT: Doctor, please. You can't answer a
questioh“ﬁnless you hear the whole question.

Q. You have understood from the beginning that I was
talking about Doctor Me;lo's Chapter 18 in this book that ybu
wene;a’party to, isn't that right?

A, Doctor'Merlo happens to be my gréduate student and
I am his adviser.

MR. CARR: Wouldkyou direct the witness to answer my
quéstion. |

'THE COURT: That was not responsive.

MR. CARR: And direct the jury to disregard.

THE COURT: The jury is so iﬁstructed. It was not
responsive to the‘qhestion that was asked of him.

- Q. Doctor --

THE COURT: Doctor,:please respond to the questions
that are asked of you.

Q. VDoctor, you understand'my questiéhs have been

referring to this document, Exhibit 18062 You understand
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that, don't you,vsir?f}

A. I do indeed, sir.

Q. And according to this document, sir, a
statistically significant increase in spontaneous rates wére
detected in areas A and B, isn't that cortect, sir?

A. No, sir. |

MR. HEINEMAN: Objection, Your Honor, asked and
answered.
THEkCOURT: Objection is overruled.
Q.  Well, would you read that sentence to me, sir?

Read that sentence to me beginning with the words a

statistically significant. Would you read that outloud, sir?

A, "A statistically significant}increase in the
spbnténeous abortion rate has been detectedvin those areas in
which higher levels of TCDD were found; bracket areas A and
B, bracket.“

Q. Now( did that sentence say that they detected
significant increase? |

~A. That sentence says it, yes.

Q. Does it say that statistically significant increase
was in spontaneons abortion>rates?' |

A. It does, sir.

Q. Then it does say that statistically significant:

increase in spontaneous abortion rates was detected, doesn't
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it, sir?

" No, 8ir.

It doesh't say that?

No, sir.

Let's start overbagain;

Let's start over again.

Does it say that they detected a significant

increase in the spontaneous abortion rate?

A,

sentences.

Qo

That is what this report says, sir, in those

Now, this report then goes on to say, does it not,

gsir, that this was a temporary rise and it reached a peak

about one year after,the accident. Do you see that sentence,

sir, just following the one that you read? Doctor Suskind,

you are not looKing at the sentence.

A.

I am looking at the table, sir, in order to answer

your guestion.

Q.

however.

sentence,
table?
A.

Q.

table. I

My question was referring to the sentence,

 Did you understand I was talking about the

Doctor? Did you think I was talking about the

The sentence interprets the table, sir.
I am not asking for an interpretation of the

am simply asking you, sir, this sentence appears
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ithere, sir, does it not?

A.  That is what the sentence reads.
Q. And it goes on to say this rise in the abortion

rate. Now, what rise in the abortion rate are they talking

about according to this document, sir? This next sentence

when they talk about this rise in the abortion rate,‘what are
they talking about? |

A, They are talking about a study. .
Q." No, Doctor, what is the abortion'rate they are
tdlkigg about?

A. No., I am answering your quesbion; sir.

Q. Doctbr, ny queétion is what is the abortion rate
that they‘are talking about in‘this sentence, sir?

A.A"They‘are talking about an abortion rate which was'

obtained without a sufficient prior embryologic basis whiéh';

is in here, too, sir, so they have no basis of comparison. . &

They have no basis of comparison.
MR. CARR: Your Honor, would you direct the QitpéSs  
thatvhe is not answering my quéStion? |
A; I am, sir.
| THE‘COURT& Doctor, your answer was not reéponsive ; 3

to the question. Not at all responsive to the question,

The jury is ordered to disregafd the non responsive answer

that the witness just made.
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Q. Doctor, did you even remotely believe that I was

' asking'you whether or not they had a basis for comparison?

A. That is the only way you can make a judgment.

Q. Doctor, that may be, Doctor. vYou.may be absolutely:

right. You may show that this study -- excuse me, Doctor.
You may show this study is no good compared to others, it'

just stinks, that it is not worth a darn but, Doctor, I -

didn't ask you that question. Do you understand what I

asked you about was this document, this study,JDoctpt?_;Do

- you understénd that? You do understanding, don't you?

A. That is. what I am referring to.
Q0. No, Doctor, you said you are referring to some
other study.

A. It is right in here.

THE COURT: Doctor, pleaSe'let°the chnsel finish

his question.

Q. Doctor, the abortion rate they are talking about a

rise in refers to the sentence preceding it, doesn't ity

sir? This.riée in the abortion rate? What is this rise in -

the abortion ra#e they are’talking abOQt,'Doctbr, in this
séntence?‘ Whaﬁ is ﬁoctor Merlo talking about, sir?

‘ A. He is talking about the apparent‘risé in the
abo;tion»rate_when-ydu cOmparevit to the -- |

Q. Thank you, Déctor.
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A. Let me finish, sir.

Q. He is talking about, is he not, sir, the
spontaneous abortion rate>that-is in this study that he is
talkingvaboqt? | |

| KR; HEINEMAN: 'Objection.»FHe intérrupted the
witness. o
THE COURT: Objection is overruled?
A. You haVé to compa:e'iﬁ with something, sir.
THE COURT: The objection is 6vé£ruled.

Q; ,Doctor Suskind, this sentence, "This rise in the
abortion rate among eiposed prégnant women'was observed
déspite the fact Ehat more’thah 90 pregnant wbmén froﬁ thosé
areas obtained a clinical abortion;“ It says that, doesn't
it, sirc? |

A. That is what this report says, sir.

Q. What is a clinical abortion?

A. A clinical abortion is an abortion performed by a

physician for a specific reason.

Q. And, Docto;, what is a spontaﬁeous abortion?

A. Self evident,> It is Spontaheous., It occurs of its
own. |

Q. Without any qlihiCal or other kind‘of interferehce,
isn't tha; ¢erect,_sir§' :

A. Well, I would assume that this';s'an accurate-
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1 statemenf, sir.

2 Q.‘ 1 am notevén talking about that now, Docto;. I aﬁ
3 {asking you a spontaneous abortion‘ié, is it hot, an.abortion

4 | that occurs without any clinical ihterférence?

5 | A; Well, yo@ know,_sbmefimes it abesvhappen.

6 Q. As dppoéed to.clinical abortion and‘a épbntaneous

7 | abortion, a spontaneous abortionﬂis’not a clinical abortibn;_

'8 is it,bsir?

5 | ‘A. Not the way it is described here, sir.

10 | Q. And, Doctor, according to this document, the

11 »spontanéous,abortion rate was a,Statistically:Significant

12 | increase notwithstanding that more than 90 prégnantIWOmen had

13 obtained‘a clinical abortion, isn't that correct, sir?
14 A, vlThat is what this report statés, sir.
15 Q.. Doctor,’if this report is correct, if your student‘

16 | accurately reported the studies in question‘and if the

l7} studies in question were properly performed, the spontaneous

18 | abortion would be a clinical effect, would it not, sir? o

| 19 ‘,‘ MR.'HEINEﬁANi Objection. Counsel approach the i
20 | bench? | | |
21 | 'THE COURT: Yes,,yoﬁ,may.
22 "‘ - (Bench conference had out of the hearing of the
23 jpry.), | |
24_ L 'MR; HEINEMAN: Objection, YdurﬂHohdr. He is asking
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the witness to assume things as to which there is no evidence

whatsoever in the record. He is not permitted to do that.

i No fact has been establisbed as to whether of not these

studies were properly performed or anythihg of the sort and,'

thérefore, there is absolutely no basis in'the evidence for
that assumption and I object to iﬁ.

| MR. CARR: The basis is this docuﬁent is self
evident. They have used and relied upon the study.
ObvioUsly an authority like Meflo:is would not rely on
something that hé‘didn't think was properly done.

MR;‘HEINEMAN: ‘Well, that would be fine if Doctor

'Merlo'were here to testify but‘he,is not. It is a hearsay”'_:

document. in the first place and,:therefore, there is no basis

established for that assumption in the evidengé'and I objedp
to it.
THE COURT: Objéction is overruled. ‘I will take it
as a.cbntinuing objecﬁion to Ehe line of Questioning.‘
| MR. HEINEMAN: Thank you. |
(The following proceedings were had in the hearing
and preSence'of’the jury).
| Q, .’wOﬁid yoﬁ answér that qﬁestion, please, Doctor?
‘A ,Would you repeat the question.
COURT REPORTER: "Doctor, if this teport. is

correét,'if'your studént'accurately reported the studies in
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question and if the studies in question were properly

performed, the spontaneous ab§rtion would be a clinical

effect, would it not, sir?"

A, Sir; therevare two parts\to"that question. One,
is spontaneous,abortiOn‘a'clinical effect. Yes, sir.
SpontaheOQS,aborticn is a clinical effect but that is‘
one-half the queéﬁion.~ The other halfiof'the question my
answet is no.

‘MR. CARR: Your Honor --

. THE COURT: - Doctor, that last part was not

responsive to the question. Lédies and gentlemen, I am

ordering you to disregard that non responsive part of the
witness's,answef. VMr.'Carr, ié tﬁis a gﬁod poiht to break
for lunch?

MR. CARR: Your Honor, i don?ﬁ‘think I have an
answer from the witness yet to my éuesﬁioﬁ bgcaﬁée he has --
THE COURT: you may restate it.

MR. CARR: He divided the quéstioh in two parts ;nd
I would like to‘gét thét.anSWér. Would you answer that
question, Doctor? |

A. My answer is no, sir.

"A. It 'is a clinical effect.

Q. And, Doctor, can spontaneous abortions be caused by

70
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exposure to toxic substances and absorptipn of the toxic

| substances?

A. I don't know, sir.

~ Q.  Well, Doctor, you testified with regard to the

Alsea study, the study just'preceding this, sir, that

spontaneousvabortioh there'could be caused by exposd;e‘to
toxic-subsﬁanCes?
‘A.  Not £here, Sir.' I did not say that.
Q. ‘Doétor, my question is -- |
A. I did not say that. You said that. I did not.
Q. Doctor, can spontaneous abortions be caused by
toxic substances? |
| A, ‘ My answer to that is no, sir.
Q. Spontaheousabortions cannot be céﬁséd by drugs?
vA, ~ Not in this instance; sir.
Q. ‘ I am not talking abdut‘this instance. I am talking

about in general, sir, can spontaneous abortions be caused by

exposure and absorption of toxic substances?

A. Certain,typés of dtugs, sir.
Q. All right. nDoctor, certain types of toxic
Substances, drugs»being’aﬁong them?
A.  Certain types of drugs.
Q. Isn't a drug a chemical, sir?:

'A. I want to differentiéte between =-
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Excuse me. Isn't a drug a chemical, sir?

A drug is a chemical, yes, sir.

And can it not be a toxic substance if taken?

A drug can be a toxic substance.
It can pbe very toxic, can't it, sir?
It might be.

Therefore, toxic substances can cause spontaneous

abortions, can they not, Doctor?

A,

Q.

A.

Again -- ' :
Spontaneous abortions ==
You are attempting to confuse --

THE COURT: Doctor, that is not responsive to the

question that was asked of you. Answer the question, please.

A,
Q.
abortions
- A,
Q.
they not?

A.

Q-

My answer is no, sir.

and, therefore, you cannot cause spontaneous

by drugs?

You can.

Yes, Doctor, and drugs are toxic substances, are

They are, indeed.

And, therefore, toxic substances can cause

spontaneocus abortions?

Ao‘

Q.

Not all.

I didn't say all toxic substances. Did I say all?
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A. Yes. You are confusing the part with the»whéle,
sir, as you have in the past.

’Q. Doctor, some toxic substances can cause spontaneous
abortions and some toxic substances can cause death and some
toxic substances can cause paralysis and some toxic
substances can cause immune deficieﬁcies and some toxic
subsﬁancés cén cahse other things, but some toxic substances
can'éause'spontaneOus abortions, cah they not, sir?

~A.  Some drug toxicsubsténces;

Q.  And only dfugs can.éause spontaneous abortions?
A. I don't know of any othef ﬁhat'can.
Q. Is it only drugs there can cause spontaneous
abortions?

A, I don't know of any others.

Q.  Doctor, are you saying that bnly drugs can cause
quntaneous abortions? o |

| MR. HEINEMAN: Objection. Asked and answered.

A. /I}am not --.in my experience, I.don't know of any
other.

Q. Doétor, you may not know of any others in your
experiénce as a dermatologist.--

~A. Never mind dermatology, sic, I am a physician.

THE COURT: Doctor, don't interrupt the question.

Q. Doctor, are you saying that no spontaneous
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abortions can be caused by toxic substances unless it is a

drug?

‘A, In my experience and the experience of the medical

'professibn; that has been drugs have‘been thermajor source.

Q. Well, Doctor, I am not quarreling with the major

| source and I didn't ask you that. My question to you, sir,

is are you sayingvthat'épontaneous'abortibns cannot be caused
by toxic substances unless it happens to be a drug? Is that
what you are saying?' |

vA,\_ I am saying that, sir.

Q. All right, Doctor.v Then né toxic substance unless‘
it is a arug‘in-yohr judgment can cause a sponﬁaneoué
abortion, is that right, sir?

A. In hﬁmans.

Q. 1Is that right; sir?

A. In my recollection, sir, yes;:sit;

Q. Then, if these spontaneous abortions occufred; it
wouldrappear,'then, that all of thesé ladies and all of‘these
mothers‘to be in Zones A and B took drugs, is that right?

| A, ‘No,vsi:.

Q. Doctor,‘did they have spontaneous abortioﬁs
accotding to this document? |

A, Yes, but other substances, other experiendes can

cause spontaneous abortions like stress, fear, over exercise.
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Q. Doctor, is there any indication here that these

1ladies over exercised?

A. No, but there is an ihdication that they were
terribly fearful of outcome.

Q. They were fearful., They were so fearful, Doctor,

that 90 of them went in and had this clinical abortion,

didn't they?
‘A. That is right because of the fear.

Q. And, Doctor, they would fear that their babies

would be deformed or malformed, wouldn't they, sit? That is

their. fear, w§sn5t it, sir?

A; I do not know, sir.

Q. ' What were they éfraid of, Doctor, if they were not
afraid that their babies were going‘to be deformed?

A. Because they were erroneously informed of that

fact, sir.

Q. What were they.afraidvofvif they weren't afraid
that their babies weren't going to be deformed?
| A; 1 don't know, sir. They weke afraid of outcOme.
Q; ';They were afraid of whatvoutcome, DOgtor?
A.‘ They were afraid of health outcome.
Q. What health Qutcome, Déctor?
A.  They had been told a lot of things.

Q. What health o@tcome were they afraid of, Doctor?

e e e et e - U
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A. They were told a lot of --

Q. Excuse me. What health outcome were they afraid;
of? |

MR. HEINEMAN: Objéction.r He interrupted the
answer. |

A. Thevaere afraid ﬁheykﬁould becoﬁe sick like other
people who had beeﬁ exposed to TCDD.

Q. And, Doctor, what were they afraid of as far as
their babies were concerned?

A. I do notvknow.

‘Q. You have no idea?

A. No; i don't. |

Q. They werevjust fearful for their own health so théy ,
went in and gét these abortions?

A. They may have been told, they may héve been told.

Q. Do you know whether they were told or not, Doctor?'

A, I do not know.

Q.  all right, Doctor. Then I,ém not asking you to
specuiate. I am aéking what you know caused these ladies tQ
go in and have clinicalvabortions?

A. I said they may have beeﬁ ﬁbld.v

Q. Doctbf, you don't know of anything, do you, sir?

A. Well, as a matter of fact, I do, sir. |

Q. Then they were fearful, weren't they, sir?




10
11
12
13

14

15

16

17

18

19

20

21

22
23

24

A. They were'fearful’because they had heard.

Q. Yes, Doctor. - Indeed they had heard. |

A. Yes. |

Q.  And it made them afraid what they heard, did it
not, Doctor? . | |

A. I think they may have --

Q. And it made them so afraid that 90 of them went in

and got abortions, ién't that right, sir?

A. It may have been at the --

Q. Excusevme, Docto:Q

A. No. It ﬁay have been at the suggestion‘of é
doctor.

Q. Then some medical»déctor said you better get an
abortion becauée of the possible toxic effect of this TCDD
upon your unborn child? |

A, - That is a poésib;lity, sir.

Q. And it is indeed é possibility, isn't it, Doctor?

A. That is a possibility.

Q. ¥es.

MR. CARR: Your Honor, I have encroached upon the
Court's time. | |

THE COURT: We will break until 1:15. The

admonishments that I gave you earlier will apply during this

lunch break also. Court is in recess.
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COURT RECESSED:

(The following proceedings were had in the'hearing

‘and presence of»the}jury)

RAYMOND SUSKIND
haying resumed the witness stand; being previohsly sworn,
téstified further as followsé‘
_CROSS EXAMINATION
By
MR. REX CARR.

Q. "boctor, we were diséﬁSSing Doctor Merlo's chapter
in the book. If you could turn to page 243 again. vIn the
paragraph that deals with populations at fisk, it points out
that there in Zone A there were 735 people. In Zone B there
were 4300 people and in Zone R there were 40,000 peoble,
correct, sir? |

A. - Yes, sir.

Q. And of those people, 44‘children wete diégnosed in
a périod_of September to Decembér of '76 as having chloracne,
is that correct,'sir?

A. That is true, sir.

Q. And to the date of this article which is 19 =~ when
was that conference, Doctor? 19832 To the date of this

| article, do'you'recall3thé dafe, sir?

A. I believe it was presented in 1983 but the final
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manuscript was some time in '84, sir.
Q. At least to that date, the number of cases of

chloracne amounted to a total of 193, according to this

report, is that correct, sir?

A, Yes, I believe so.

Q. And of those cases of Chloracné, the very large

imajority of those cases were chloracne in children, isn't

that'correct, Doctor?
A. Yes, I believe so.

Q. And, Doctor, as far as chloracne in the workers are

1 concerned, no cases of chloracne were observed among the .

workers at £ﬁé plant even'though they continued to work for a
week following the accident, isn't that correct, sir?

A. That --

Q. According tobthis‘document?

A, According to this document, sir.

Q. Doctor, Doctor Merlo also talks about on the next
page‘abdut birth defects also, does he not, sir? |

A. Yes.,

Q. And he étates there "?hat the data from the birth
defeéts registry established in '78-ddnft show an aséociation

between malformations and exposure to TCDD excépt in the case

of two particular kinds of defects, that is hemangiomas, sir,

and benign neoplasms", is that correct, sir, according to
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this document? Isn't that what it says there, Doctor?

A.

Q.

Yeah, that is what it says.

And, Doctor, it goes on to say, does it not, "That

this association becomes statistically significant when the

data are analyzed considering the distribution of chloracne

rates as risk markers for potential TCDD exposure instead of

the sample analytical defects on TCDD on the soil." 1Isn't

that correct, sir?

A,

Q.

That is what this report states, sir, yes.

And, Doctor, on page 246, Doctor Merlo discusses

the fact that of these ICHESA workers, none of whom had

chloracne,

5 out of 23 were hospitalized, 5 out of 23 that

were hospitalized from '76 to May of '81l, a diagnosis of

liver disease suspected to be of toxic origin was made, isn't

that correct, sir?

A.

Sir.

sir?

0.

‘the sky.

That is what Doctor Merlo's table so indicates,
And that is what he states as well, doesn't he,

He is just quoting from -~

That is what he states as well?

He is quoting from some other paper, sir.

Doctor, that may be. He may have pulled it out of

He may have dug it up. ‘It may be from another
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paper. That is what he states in this document, isn't that
correct, sir?
| A, There is no doubt about that, sir.

Q. Yes. And, Doctor, on the néxt page, he discusses
the abnormal laboratory values in the ICMESA workers, none of
whom have chloracne, doesn't he, sir?

A. Yes.

Q. And, Doctor, the study according to Doctor_Merlo.
"The study that was done-indicated that there were four cases
of slight neuropathy in the lower limbs, with c¢linical and
electropnysiological alterations, three showed a reduction of
the motor and/or sensory nerve conduction velocity, 167
presented subclinical signs of neuropathy of the distal
muscles of the limbs", correct, sir? Is that what it states
here, sir?

A, That is what this report states, sir.

Q. Now, Doctor, these are laboratory findings in a

group of workers who do not have chloracne according to this

statement, isn't this correct, sir?

A. Theée are laboratory findings in the ICMESA workers
one year after the clinical examination.

Q. Now, would you answer my question, Doctor Suskind.
Now that you have said that --

\

A, I assume that he is talking about the same group

81




7

g

10

11

12

13

14
15
16

17

18
19

20

21

22

23

24

that doesn't havevchlbraCnef

Q. » Is that a yes, then, to my --

A. I don't know, sir. I really can't answer that
question. |

Q. He states, does he not, sir, that chloracne wasn't
found in‘ﬁhe workers. Didn't we jgst read that a iittle
earlier, Doctorvsﬁskind? Page‘243. Didn'é we read,that,

sir, quote no cases of chloracne were observed among the

ICMESA workers?

A, Yes, that is what it reads,‘sir, on page 243, sir.
Q. And £hen, Doctor, theée are findings that were =--
if that is true, sir, these were‘laboratory findings that
were, or'éffects found in a group of workers who didfnbt héve
chloracne, isn't that correct, sir?
A. These were laboratory findings in the ~-- .
MR;fCARR: Your Honor, I believe that question can )
be answered yes, it is true or no, it is not true.v Might I
have a direct response to it, please,’DOCtor?
A. These are'laboratéry findiﬁgs in the ICMESA workers
one year aftér ~- I am sorry. |
THE COURT: Doctor, please respond to the queétion
directly. |
A. I am trying to do thaﬁ, Sic.

Q. Would you read the question to him again, please.
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A. Yes, sir, These are laboratory findings following

the accident ambng‘the'ICMESA workers. -

Q.  Now, would you answer my queStioﬁ, DoCtof?' fH"'

”:THE‘COUer Wait a second. Please read it'ba¢k §6

COURT REPORTER: "And then, Doctor, these are

findihgs that were -- if that is true, sir}_these were

1aboratory findings that were,.or_effects found in a gr§ﬁp of

workers whé-did not have chloracne, isn't that.cor:ept,'sir?"

A. No, sir..

Q. Doctor, does this article report that these workers

did not have chloracne?
A. That is quite true, sir.
Q. And does this article report that these are

laboratory effects found in the‘group of workers, in that.

group of workers?

A. Nb; these are laboratory findings, sir, not
effects.’Youfhave t6 ask effects of what.

Q; - Doctor -

A.  And if you are insinuating that they are speaking

of the exposure, I would disagree with you, sir.

MR. CARR: I did not ask for this outburst from the

witness,

THE COURT: The jury is ordered to distegard the
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| remarks of'the witness. They were not responsive to any

question that was asked of him.. Doctor, please this
afternoon. try to confine yourvremarks tb answers to the
questidns that are asked of yoﬁ and notjahjthing else. 
A. Thaﬁk you. I éannot_;f |
| THE COURT: You haven't been asked another
qqestion.' Just wait.

Q. Doctor, these tests that were conducted revealed

| abnormalities in the nervous system, did they not, sir? '

MR. HEINEMAN: Objection, Your Honor. May counsel
approach the bench?
- THE COURT: Yes, you may.

(Benéh conference had out of the hearing of the

jury.)

MR. HEINEMAN: Your. Honor, I object to that

question as being misleading. The last sentence in this

paragfaph specifically says ”Interpretatioh of these findings
is not possible becausé of the lack of control group‘ana
because’alcoholbconSumption and/orkhistory Qf diabetes was
not determined."” | |

THE COURT: Whét does this have to do with whether

it involves the nervous system or not?

-~ He is asking what the article is sthing with respect td_

e e e

MR. HEINEMAN: What it says is is that the article
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these neurologica; results.

THE COURT: That is not what he asked.

MR. HEINEMAN: Of course it is, sir, and the
article itself says that the findings éanndt be interpreted,
therefore, you can't aCcordiﬁg‘to what is in the article say
that these are neuroldgicai effects because the érticlé;says
you can't interpret them.

THE COURT: That is not what he asked. That is not
what he asked. Your objection is totally irrelevant to the.
questjoﬁ that was asked and it is overruled.  You may
proceed. | |

(The following proceedings were had in the hearing
and presence of the jury).

| MR. CARR: Would you read the last question to the

witness again. |

o ‘COURT REPORTER: "Doctor, these tests that were
conducted revealed abnormalities in the ner&ous system, did.
they not, sir?" |

A. I cannot give a yes or no answer without being'
inaccﬁrate; sir.

Q. Doctor, what do you congeive that I am asking you?
Do you consider polyneuopathy an abnbrmality? Polyheﬁropathy
iz an abnormality, is it not, sir?

A, A polyneuopathy is a clinical symptom or clinical
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‘complaint, yes, sir.

Q. Is the answer to my question, yes, it is an

‘abnormality?

A No,‘it‘is}é clinical complaint,fsir..

Q. Ié ﬁhé'answer to myrquestion“that it is an
abnormallty, s1r? You throw those yeses in but then you say
somethlng else, Is a neuropathy an. abnormallty, sir?

A,’. I do not know in this 1nstance, sir.

Q. I am not talking about’ih.this paﬁticular:

instance.. These men may all have abnormal nervous systems.,'

It may be normal_for them. They may . all be drunks. They may )

all have liver trouble. 'They nay all_have all kinds_of

problems ihVOlved.othef'thad TCvaéﬁposure. My quéstign to
you'is a‘neuropa£hy an'aghormality?‘

A. 'it:couldgbe, sir.

Q.  'Thank'you;.

‘A. It could be.

Q; Andg Doctor,bthese tests here, the clinical énd
eléctrophyéioiégical alteratipns,~thatkiévconéideriné the}
sYsﬁém is altered, is it ﬁof; éi:? |

‘iA. | Not,necéséarily, sir; 
0. Well, Doctor, may it, sir?
A, No. 1In this-insﬁénce,vn9.> There wete no coﬁtrolsj

in this instance, sir.
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MR. CARR: Your Honor, WCuld you direct the jury to
disregard what the witness is saying?

THE COURT: The jury is so ordered. FDOCtor, that
answer was not responsive to the guestion. Please keep your
answers tol;esponses to the queétions that are asked of you,

| MR. HEINEMAN: Your Honor, méy counsel approach the
bench?

THE COURT: Yes, you may.

{Bench conference had out of the héaring of thé
jury.)

MR. HEINEMAN: Your Honor, that is‘exactly the
objectibn that I made before with respect to this witness

being asked to interpret what these results are or what they

'mean. It is because of that last sentence in that paragraph

that I pointed out to the court that the interpretation of

these findings is not possible and I object to the

instruction of the Court to this witness, and I object to

this continuing questioning along this line because the
witness is trYing to tell the jhty why you can't reach an
interpretation of the findings.

MR. CARR: When it becomes time for that to get to
the jury, if I haven't done'it, you.haVe the right to do it.
That‘is what redirect is for. I have the right now to J

conduct my cross examination in the way that I want to and




10
11
12
13
14
15

16

17

18
19
20

21

22

23

24

_ believe me, I am going to get to that sentence, counsel. But

notrbefore I haVe established whether or not these are
considered abnormalities and this witnessvhasn;t the right
nor have you the right to require me to'change my Cross
examination in ordér to accommodate'what he wants to say.
What he needs‘to do, counsél, is to respond to my questions.
Now, if I dist§rtvsomething, then you have got the great
opportunity to show them on rédirect examination. I have the
right to have this‘witness respond.to my queétions.

MR. HEINEMAN: But he has no right to distort. He
has no right‘to mislead. He has no right to do the things
whiéh:he now has just admitted that he is dpiné.

THE COURT: He wasn't admitting he is doing

| anything. Number two, the question that was asked talked

| about resuppottinq of alterations. It was explained as

repofting in the third line of that patagraph. You keep
insisting that he has.to refer to the last .line, to the last
sentence of the paragraph and again, your objection is
irrelevant and it is just as irrelevant, perhaps more so than
the nén responsive answer ﬁhat the witneés just made. Your
objeétion is overruled.

MR. HEINEMAN: May my objection be continuing to
this line of‘quéstioning?

THE COURT: Sure.
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MR. HEINEMAN: Thank you.
(The following proceedings were had in the hearing’
and presence of the jury).

Q. Doctor, this report discusses, does it not,

| polyneuopathy found in the,lower‘limbs with clinical and

electrophysiologic alteratibns. Doesn't itisay that._Déctdt?
A. It discusses it, sir, yes.
Q. And, Doctor, these are iaboraﬁory effects. Now,
Doctor, it may be laboratory effects as I have suggested to
you of'diabetes, of alcohol:consumption, of fallingfdoﬁn, of

accidents, of all kinds of things. It may be something that

11f you had a contrbl group, it would show that everybody on

earth hadvthése kind of apnormalitiés, sir. _My‘question is}
sir, this is a report, is it not, sir, of these
polyneuropathies which aﬁé‘abnormal?

A. No. |

Q. Doctor, doesn*t it say isipolyneuropathy a normél
condition that we as a heaithy person has, Doctor? |

A. It says slight,‘éir.

Q. Excuse me, is polyneuopathy_a normal condition for
human beings to have? M

A, It depénds upon the‘other physical conditions of
the individual, sir.

Q. Doctor, polyneuopathy —-- a neuropathy means pain of
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thevnerv

A,

Qe

A.

oo

v it, sir?

A,

Q.

es,.disease of thefnerves, doesn't it, sir?
evItedqesn‘t,mean.pain}in,the nerves. |

It means dieeasevof the:nerve;‘doesnft'it, sir?
‘,Not:neceESarily. |

Doctor, the word pathology means disease,_doesn't

It means some-abnormal state,'sir.

An abnormal state. of the nerves and that is exactly

what I asked you, Doctor?

0.
between'
they not

:*A.
- o
ebho;mal
v\ A.
“q.
> 'A;‘

Q.

No, you dldn t, sir.

‘Doctot, they report an abnornal state of the nerve,

‘not, 8ir?

:They,;ePOttveﬁslight abnofmal‘seete. e
}deen’t‘careiWhetﬁer it is slightforfgreat'ot’in
orfsmailvor giganﬁic oreVery.littie. eThey'report, d§~'
’ 81r,.an abnormal condltlon of the nerve’v
I nave answered the questlon,VSLr.
;Doctor, dldn 't you say-tnat.neuropathy is‘ah‘
’I.said I‘have'en5wered the questioﬁ;‘sit. Yes.
‘Sir?, X ‘ |
’Yes;
 eThe answer 10 yes?

"Yeo, but it 1s sllght, sir.
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Q. As I have indicated. Well, it doésn't do any good

|so I suppose -- Doctor Suskind, they also report, do they

not, sir,'that three subjects had a*laboratOry finding, that

lis a reduction of the motor and/or sensory nerve -conduction

velocity. That is a laboratory finding;_is it not, sir?'
A. bfhat is what this reportvétates.
Q. And, Doctor, findings are indications of effects.
Now it can be an effect causedjbybanyrnumber of”things, |
Doctor, canvit‘not; sir? | | |
A. Absolutely. “
Q.  But it is a cliniéal?effect,is it nbt, sir?
A. It is a clinical finding of:ciinical'éfféCt.
- Q. Yes. |
A. In this instance"it‘would be a labotatbfy‘or
diaghostié effect..
YQ. Yés. It ié.a clinical efféct;‘iSn't it, sir?
A, 'A clinical laboratory effect, sir.

Q. A clinical laboratory effecﬁ-juSt as you pointed

out in your table -- or we went through your table, sir, you

had‘oiher laboratory'findings, did you not, sir? I see
somebody has moved that one exhibit, Your'Hono:,)the dthet
table. Doctor; there are other laboratéry findings shown in
your various tables, are thére not, sir? uThe myelin

degeneration was é»labbratory finding or laboratory effect,
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wasn't it, sir?

A. It was.‘

Q.  Now, Doctor, the rép6rt also says ahother 16 showed
somé clinical‘signé‘of néuropathy as well, isn't that
correct, sir?

A. I don't khoﬁ what that‘meahs.'sir(

Q. Doétor,'I am not asking you to tell us. I am not

asking you to tell us what it means, sir. I am asking you to

acknowledge that this is what it says, sir?
A. It says so in this report, sir.

Q. Thank you, Doctor. Now, Doctor, Doctor Merlo also

‘says, does he not, sir, insofar as these findings are

concerned, thaﬁ he cannot_interpret‘the findings'or that
nobodj, fqr that mattef,,hevdoesn't say he canhot, he says
interéretation cannot take.place,\doesn't he, sir?

A. . He says that. |

Q. T_He‘says-that because there is not a control group;

because alcohol consumption and history of diabetes is not

| determined, isn't that correct, sir?

A, That is correct, sir.

’Q.",Doctor,'they‘also on page 251, sir, if you would

‘turn to that, sir, that is a page headed Mortality Study and

Cancer Registry, is it not, sir?

‘A. That is what the title .reads, sir.
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Q. And, Doctor, they discuss the‘registry, the
availability of the data énd then says, does it not, sir,
"With regard to those long-term health effects‘cor?élated
with ?CDD ekpbsure based on obserﬁation in animals and in

humans, it is obvious that no conclusion can be reached five !

years!after the ICMESA incidents due}to this long latency
period. It says that, does_it not, sir?

A, That is what it says.

Q.  But it goes on to say, however,‘"An increasinq-
trend has been detected in 1979, 1980," does it not, sir; and %
I wiil finish the sentence in a moment, Doétor.

A. Yes, that is what it says.

Q. It says that, does it not, sir? .

A Yes.

Q. Ahd'it says, "In the age adjusted mortality rates
for céncér of the}larynx, the trachea;}the bronchus and the
lung,”" does it not, sir?

A. _ That is what it states, sir.

Q. And, Doctor, insofar as this trend for céncer of'
the larynx, the tradﬁéa, the.bronchus and the lungs, the
authér also Says “Thét‘a statistically significant’differenée
was also observedkin the time trend for 11 municipalities and

mortality rates for hypertension as well," does he not?

A. That is what this report says, sir. o )
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Q. And, Doctor, it goes on tobsay that “ﬁofe éuggeSted
data comes from the Seveso Cancer Registry esiablished-in
January of 1981," does it not, sir?

| A. Correct.

Q. And it says there that "A statistically signifiéant
excess hés been'fdund in the ihcidencé.bf’soft tissue
sarcomas in the population living in Zone R,"™ does it not,
sir?

‘A. That is what this says.

Q. It states that "Eight hisﬁologically'confirmed
cases have been observed from 1977 to '80 with the éxpected
number being’3.23,“ isn't that correct, sir? |

A. That is what this says, yes.

Q. Yes, Doctor. Now, Doctor, in regard to the,cancet,

jcertainly cancer is a clinical effect, isn't it, sir?

A, A long-term clinical effect.‘sir.

Q. All right. Now, Doctor, is it or is it not a
clinical effect?

| . A, It is a health effect, yes.

Q. Dbctor, the study of soft tissue sarcomas have been
taking place in many places other than just Sevéso;_haveﬂthey
not, sir?, |

A, That is quite true, sir.

Q. And, Doctor, with regard to the wonks of Hardell,
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Eriksson and his group, you, of course, are familiar with

those studles, are you not, sir?

A. I am, 51r.

Q. And, Doctor, _those studles, these are Defendant S

nExhlblts 70, 71 and 72, report an approxlmately sxx tlmes

'1ncrease in the rlsk of soft t;ssue sarcomas in worke:s

exposed”to these phenoxy acetic acids, do they not, sir?
A, No,”not'really,gsir.

Q. Doctot,_I'don‘t have the Monsanto exhibits here,

-Doctor, but;just to show you bfiefly,ysir,-the abstract‘in

'vExhlblt 71 wrltten by Hardell, 1t says 1t shows an

approxlmately six fold 1ncrease, does it not, 31r°

A. | That‘is what Hardell attempts to show, 51r.

Q.  Yes, Doctor, that is- what I am asklng you 1s about

Hatdell's reports.' Hardell reports a 31x time increase in
the soft tlssue sarcoma for those workers exposed to these
chlorophenols, does he not, sir?

A. That is what Hardell has alleged, sir.

Q. = Doctor, Hardell has reported it,‘has he-not, sir?

A Yes.

Q. And,.Doetor, in,addition'to.Hardeil,”there heve
been Studiesvoonducted ihNNew Zealaqd asvweil; ‘Would you
give him-?iéintiffs' Exhibit'1523,_ Now, Doctor, 1523'15 a

report talklng about or headed m§;;gn§n;_Lgmgngm;_gg_
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New Zealand Cancer Registry-Based §;ugg,”isn't»that’correctj
‘ sir?,i' | \

A."’That,is what it is, Sir,»yes.

Q. ;And this was published by Johns Hopkins in the
Américan Journal of Eéidemidlogy’invl9és, was it not, sir?

A. Yes, I believe so, sir. »

Q. And, Doctor, if you turn to page 231 in which the
findings are discussed}.the very fitst’sentence says, does it
not, ‘sir, "The New Zealand findings add to the.growing body
of evidence that agricultural workers are‘at increased.risk-
of developing non Hogkin's lymphoma and multiple myeloma,“
does-it not, sir?

A. That'is what one sentence of.thé abstract reads,
sir.

Q. And it goes on to say, boctor, "That the ﬁrue risk
tovag:icdltural wotkers is likely of anything to be larger
thaﬁ thé‘data suggests, " does it npt,fsir? The sentence
beginning at the bottom of that éolumh;'sir, that we were
just 1ooking1at.

,A. I am sorry. I don't éee that particular sentence,

sir. Is. it in‘the'abstract?

Q. No, Doctor. 1I have directed your attention to page

231,
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A. Oh, I am sorry. I though£ ybu were still reading

frbm the abstiact.
| Q. I haven't read from the abstract at all. I read

from page 231 in the discussioh section. The first sentence
says, does it not, sir, "The Neﬁ Zealand findings add:to the'"
growing body of evidenée that agricultural workers are at
ihcreased risk‘of developing non Hogkin's lymphoma and
mhltiple myeloma"?

A, That is what this particular paper reads, sir.

Q. Yes, Doctor. And it goes on:ﬁo say that while thé'
observed odds ratio were not large,»that the iﬁformation' |
teﬁdsvto bias the observed aécess risk toward the null value
and, therefore, or hence the true risk to agricultural
workers is likely, if anything, to be larger than the data
suggests." It says that also, does it not, sir?

A, That is what this particular report reads, sir.

vQ.‘ And, Doctor, on page 232, this particulér reporﬁ-

also reads that the New Zealand pattern was particularly

Cclear for multiple myeloma ﬁbr which the odds ratio was 2.22

‘for agricultural workers age 20 to 64 vears and for which

mortality increased significantly during the period 1955 to
1979," does it not, sit?
A. That is what this report reads, sir.

Q. And, Doctor, on that same page, it then refers to
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the Swedish studies that we have just mentioned by Hardell
and others, does it not, sir? The same page at the bottom of 

'the column where it starts a series of Swedish studies. Do

you see that, sir, on page 232, Doctor Suskind?
‘A. No. |
Q. Page 232, the last‘sentence begihning on that page?
A. If I said yes, sir or no, Sir. it would be |
inaccurate because this stétement is inaccurate.
MR. CARR: Youf Hondr,'wouid yoﬁ direct the jury to
disregérd what the witness has statéd?’ -
| THE COURT: The jury is so ordered. It was not

responsive to the question that was asked. Theijuty is

ordered to dis:egard it. Doctor, please keép ybur.remarks

respénsive to the questions that are asked of you. You may

'proceed, Mr. Carr.

Q. . Doctor, this investigation that we are discuésing
here was written by members of the Clinical School of

Medicine at the Wellington Hospital by the Department of

| Biomedical and Environmental Health Sciences and North

California Occupational Health Center and supported by the

Medical Research Council in New Zealand, was it not, sir, and
the New Zealand War Pensions Medical Research Trust?
A. No, sir. Those are only the associations of the

authors.
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0. Doctor -
W And not supported by the UnlverSLty of Callfornla.
for-example.' No association w1th 1t.

't

Q. . Doctor, 1 dldn t ask you whether,or not it was

'shpportedvby the,UniVersity of ‘California. It was 3upported

by grants from the Medical Researcthounoil of‘New Zealand

|and the New.Zealand War Pensions Medical Researoh Trust, was

it not, sir?

A. That is what this reads,,si:.

Q. And the authors of:this document, Doctor, are’from '

Medlcine at Welllngton, New Zealand,'and from the Department~

OL Blomedlcal Health and Env1ronmental Health Serv1ces, from_

the School of Public Health, University of California at

Berkley, isn't that correot, also, sir?.
- A, Not exactly, 51r, but 1t 1s almost correct.

Q. Doctor, what I read to you is correct, is it not,

.Sir?’HHe has other’quallf1Cat10n5'as»well but he is from the

Department of Biomedical and Env1ronmental Health .Sciences

whlch is part of the School of Publlc Health, the Unlver81tyv

of Callfornla, isn't that correct?

A. That is correct now, Sir; yes..

Q. And, Doctor, these gentlemen have reported in thlsl.f

,.document that was: publlshed in the American Journal of
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 Epidémiology that a series of Swedish studies found relative

risks of apprOximately five times for soft tissue sarcoma and

' malignant lymphoma from_ekposﬁre'to chlorophenols and phenoxy

| herbicides. On page 232 and 234, sir.

.A. I'would have to gay‘no, gsir.

Q. ‘.Doctor)>did I miéread“the'statement,’éir,1or'did I
read it exactly as it is Stéted in this doéumeht?

A. It isvstéted in}this'document;

Q. Doctor, did I misread'the‘statement or did I read
it.éxactly as:this séntencé aépears in that.document?

A. v.You'read it but»it is an inaggurate statement, sir.

MR. CARR: Your Honor, the witness has been

vinstructed once on that very same statement and the jury has -

been told to disregard that very same statement and the
witness insists in it.

THE COURT: Doctor, that is the second time that I

| have told you that that is a non responsive answer and not to

do it and ask the jury to diSregard it. I am ordering you

not to make that statement.égain when the‘questiOn'does not

call for your opinion as to its accuracy. It calls for

| whether the statement in fact exists. The jury is ordered to:

disregard that statement again. It was not responsive to the
question. It was'improperly'made.“ Mt; Carr, you may' »

proceed.
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Q. Doctor, the statement is made by these aﬁthots»in
this document, is it not, éir. and I read it to you?
| A. Yes, but you asked me another question, sir.
THE COURT: Doctor, you don't ha§e the right to go

bver; rehash and disagree with any ruling I have méde on a

’qhestion that has been asked of you. That is hot"your

province.
A. Sorty.
THE COURT: Mr. Carr, you may proceed.

Q. And, Doctor, this is a 1985 report, is it not,

sir?

,A. . It was published in 1985,
MR. CARR: Would you hand the witnéss Plaintiffs' .

1456. Doctor, byvthe_hay, before we get to that, Doctor,
£here_is’no chloracne mentioned in the Pearce, Smith and
Fisher article-aSSOCiated with these cases of lymphoma or
myeloma, is there, sir?

A, I réally can't answer that'questionlwith_a yes or. -
no because if i did, it would be inaccurate.

| Q. Doctor,‘my question to you,'is thére.chloracne

mentioned in this report,'sir? Do you understand that is
what I am'asking you whether or notvchloraCne‘is mentioned in
this document? | ‘

A, Yes, sir.
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Q. ‘Now, would you look at that document, sir, and tell

me'whether or not chloracne is mentioned'in it as being
associated withvthése-findings of excess ma;ignant.lymphoma
and ﬁultiple myeldma? | | | N
 A, ~ No cher‘thing is either.
Q;_ 1i cén'tvhear'your ahskef. Doctor.

‘A. I said no other’clihical problem:is'eithér. Theyj

| were jUStflopking at multiple myeloma.

Q. I am not asking that gquestion, am I, Doctor? My

guestion, is chloracne mentioned as being associated in these

‘workers in whom was found these cases of cancer?

A, - As I said, I cannot aﬁSwetkit accurately‘because>if
I answered-Yes; it would bévinaCCUrate»and if I answered no:
it'would be inaccuiate.‘
| Q. 'vDOCtor,’if you answer yes, fou would then havé td‘
pbihtvout»to me where chloracne is mentioned in

association --

A. Well, I wouldn't answer it yes, -sir, and I wouldn't

aﬁswér it no, sir;
Q. Déc#ot, do yoﬁ understand what I am asking you?
A. I am indeed. |
Q. ‘Do you think that I ém asking you whether or not
chioracne existed in fact with these workers that had the

cancer or do you think that I'am asking you whethet or not
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chloracne was reported in this document as being associated
with these cases of cancer?

A.  You are asking me that question and I will tfy to

answer that,

Q. = Which question do you think I am asking you,
chtor?

A, I think whaﬁ you are asking me is there any

| association between chloracne and what they have found. You

are -~

Q.- 'Docﬁor, that is not Qhat I am- asking you.

A.  Well, then, explain whét you are asking me.

Q. Listen to my guestion carefﬁlly. in this documenﬁ,
Plaintiffs' Exhibit 1523, isbthere any statement or mention
or report that these workers that had this cancer also had
chloracne?

| A. I don't know, sir.
Q. Well, ﬁead it, sir, and £ind out,b

A. My answer to that is, if I answered yes it would be
wrong and if I answered no it would be wrong. .

MR. CARR: Your Honor, would you instruct the

witness =--

THE COURT: Doctor, I am ordering you to answer the

guestion yes or no. I think it is capable of being answered _

yes or no. Your answer is not responsive. Skim the document -
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and answer whether it is mentioned or not.
MR. HEINEMAN: May counsel approach the bench?
THE COURT:~ Yes, you may.

(Bench conference had out of the hearing of the

' jury{)

MR. HEINEMAN: Your Honor, the law of this state is
that the witness has a right to answer yes, he has a right to

answer no and he has a right to.answér that he can't answer

either yes or no,

THE‘COURTQ He hés the right to»respond to the
question.' His rééponsé was not responsive to thé
queétions’ It is a very simpie»declarative guestion asking
whether_something‘is listed in a document that he has, that
heﬁis capable of e#amining; that he réfuse8>to answer. It is
a non resp¢hsi§e an5we£ to it.'}He is as capable of reading
that ddcuméﬁﬁ; more capable of réadingfﬁﬁat document and
saying‘whéther that éxists-than eithgr of y6u gentlemenfor me
and.hé'is notjgiving a responsiVe, trﬁﬁhfullgnswer té thé
queétioh ﬁhatvwas asked 6f-him. It ié‘not asking'forbhis
opinioh. ‘He is asked whethet sométhiné in fact exiéts.

MR. HEINEMAN: Your Honor, I think that the record

is clear that his answer is responsive. I think the record

is clear that the law of this state permits him to answer in

the way he has done and I think it is an abuse of discretion
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_‘with chloracne. It is not stated in this,document, is it,

‘don't you reword it, please?

by this court to order him to answerFYés 6: no when he says
that such an anéwer would be inacégra£e and.my objection
shands. |

. THE CbUR?:‘ It is not his disqreﬁion to evade the

proper question asked of him .and give a non responsive

answer, to give improper answers, and I have no intention of
abusing my discretion. Let's proceed.

(The following proceedings were had in the hearing

and éresence of the jury). .vﬁ | N
Q. ?vNow, Dodtor, is chloracne meﬁtioﬁedrin'this
érticle, Plaintiffs' Exhibit 1523, as being associated with
these cases-oﬁ_céncer? B | | B

A, - The wofd chlorapﬁe does not appear in‘this
doéument, sir. o B |

Q. And is it, therefore, sir, that the answer is

chloracne is not mentioned as being associated with these

cases of chloracne. The cases of cancer are not associated -

sir? ) : : 1

, A. Mr. Carr, I honestly,can't7answérbthevway -~ Why i

Q. Doctor, you understand exactly what I am aéking_ j
you, don't you, sir?

A. I can answer it ==
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Q. Doctor, you understand exactly what I aﬁ asking
you?

A, I‘do now.

Q. Let me ask it again, Doctor. This article makés;no
association beﬁween chloracne and these cases of cancer, dbes
it, sir? .

A. I can't answer that question in that way. I can,i
only ahswerbit -

Q. Doctor,-dc you understand that I referred to this':
'afticle? |

A, 1 do, absolutely, and all I can say is that '
chloraéne ~- Let me £finish. ChloraCne iS'ﬁot mentiohed;

THE COURT: Doctor, I am ordering you not to
finish. Your answer is nqt reSponéive and when I integrupt
you, I expect you to stop. Mr. Carr, you may rephrése ybgr
question.

Q. Doctor, this article makes no mention, does it,
.8ir? Now, this article,‘Doctor, you ﬁnderstahd I am talking:f
‘about this article that you have in your hands, Plaintiffs'
Exhibit 1523, sir?

A. | What other article is there? It is this articie,
sure., |

Q. Doctor, this afticle makes no statement that

chloracne in any way was found in these workers or in these
L : $
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persons that had this cancer, is it, sir?

A. It makes no statement about chloracne, sir. That

11is what --

Q. And is it, therefore, true, Doctor, that this
article does not associate chloracne and cancer?

A. I don't know because they don't mention chloracne.

éssociation between cancer and chloracne?

A, I can;t say.

Q; Read it énd then tell mé, Doctor, whether or not
the article makes —- ‘

A. It doesn't mention qhioracne so how éan I answver
| it?
Q. Doctoecr, that is --
A. What dd you want me to do?

MR. CARR: Your Honor} would you ditect the witness
yto ansker that question because he can answver it. |

THE‘COURT: Doctor, this is a repeat of the

question that I ruied earlier. You can answer. Take a
minute, skim the article again and answeivthe question

directiy.

bench?

THE COURT: Yes, you may.
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(Bench cbnfefence,had out of the hearing of the

| jury.)

MR. HEINEMAN: Now, Your Honor, you are doing

exactly what I objected to before. You are trying to-forceﬁ

‘an answer out of this witness when it is clear from the

article that he cannot reach the conclusion}that is trying to

be forced from him. What he is saying is thebword chloracne

doesn't appear and, therefore, one can make no conclusion

eitherrway as to whether the article makes an’aséociationvo;
doesn't maké,an associatién bécause they.don't discdss it and
that is his point and Mr. CarrAis trying to extract from this
witness an answer-that‘he cannot give becauée~the document :
doesn{t'say‘so.

| 'MR. CARR: Counsél, for you to mouth that argument
is ludicrous. My quesﬁion is simple. If he agrees that
chldracne is‘not mentioned ih the artiCié, then he obviously

ldgiéally must agree that the article makes no association

between the chloracne and cancer. One follows the other as

sure as night folléws day.
MR, HEINEMAN:, What you are trying to establish,
Mr. Carvr‘ - | -
MR. CARR: Is this article.
MR, HEINEMAN: Is something --

MR. CARR: Is this article doesn't say that
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chloracne and cancer doesn't asSdciate; |
VMR. HEINEMAN: And it also doesn't say ﬁhey aren‘t.
“MR. CARR: Ibdidn't»say that, did I, sir? You_caq:.
bring that out if you like.
MR. ﬁEINEMANz That is the whole point.

THE COURT:; Well, your objection is an illogicél'

absurdity. It cannot happen that way. I didn't think thaﬁ o
it was possible but I think this witﬁess has actually gotteh o

|worse. I am ordering you to file with this court tomorrow an

affidavit. I am ordering you tonight to explain again,to'_7

i this Qi;ness my rules on answering qhestions and‘court
decorum as we have gone over befbré'and it is my doing befd:er
gand ivam orderiﬁg'you to file an affidévit tomorrow by noon;
iexplaining in detaii what you said’to him as ﬁar as those{

rules are concerned. I am not going to ask for any more of

that, as I hate to go any further. I want an affidavit from
you saying what you have told him as far as these rules are
concerned because it just, he doesn't understand anything,

which I doubt, or he is evading what has-been explained to

‘him by you as an officer of the court and I want a record of

what has been explained to him this time.
MR. HEINEMAN: I understand on the’reco:d, Your
Honor, you are saying that you don't believe that I have

talked to him?

109




10
11

12

13

14

15

16

17

18

19

20

21

22

23 |

24

THE COURT: No. I do believe that you have. I
have stated that on the record. I want avfeco:d of what has
been‘said'to him éb there is a record of what he is bh notice
of. I{do beiieve that you have explained it to him as yoﬁ
havevstated that you have and I waht a récord of what he is»_
on notice of again.

| MR, HEINEMAN: Well, Your Homor, I will obviously
follow this Cdﬁrt's Qrder but I Objeﬁt to this court in#adihg
thecdmmunication between me and this Qitﬁess.v I object'to
it and I want the record to show that I ijeét to it. :
| .4THE COURT: The iécord so shows. I want this

witness on notice., I want a record that this witness is on

notice as to the behavior of this court and thét is the way

to do it as far as that is concerned. The communication has -

been multiple communications, obviously. You: have explained

to the court thatkyou explained it to him before and this

time I want a record of it in this form.

ME. HEINEMAN: Can I suggest to the court -- never

mind. I will follow the Court's instruction.
THE COURT: Okay.
‘(The fbllowing proceedings were,hadvinvthe hearingv
and presence of the jury). |
© Q. Dcctor,bif'this érticle makes no mention of

chloracne, it follows, does it not, sir, that this article,b
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then, makes no mention that chloracne in thesé cases of
cancer are associated?
A. I really don't know, sir.

Q. You don't know that that'fbildws,.Doctbr? If it

'doesn't mention chloracne, how on earth can a statement then

be‘contained in this article Ehat cthrécne-and Cander are  f'

associated, if it doesn't use the word chloracne, Doctor?

|How can this article make an association between chloracne

and cahéer'if~it doesn't use the word chloraqne?-

A..  No,vbu£vit‘doesnft make‘thét associatiOn,,Sir{
Q. v.Tﬁat ié'exaCtly_what‘I‘have asked you, boctof.
A. No. o |
Q. :,It,dpes_nbt make an éssociation?'
‘A,,:‘BeCause it never mentioned chlo;écne.
Q. "That is exaqtly‘right,»iSn't‘that cortecé, sir?

"~ A. It is correct that they don't mention chloracne,

yes, sir.

Q.  And the article makes no association between

chloracne and cancer, isn't that also correct?

A. I wouldn't expect it to, sir.
Q. Doctor, I didn't ask you whether or not you

éxpeéted it tb.“ My question is, the article makes_no

association between chloracne and these cases of cancer, does

it?
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A. It doesn't describe it. It doesn't describe a non
association.
Q. And is it, therefore, affirmative, Doctor, that the

article does not make an association between chloracne and

1 cancer?

A. No, I wéuldn't say that.

Q. That is not correct?

A.  No, I wouldn't say that.

Q. Doctor, if fou woulan't say that, then, point out
tb me in thé arﬁicle where it‘makes an association between
chloracne and cancer?

A. Mr. Carr, that is why I am sayiﬁg -

Q. ‘,Doctor, my question ié for you to point out to me
where in this article it makes an association between
chloracne and cancer?

A, ft doesn’t.

Q; Thénk you, Doctor. That is exactly whét I asked
you. Now, Doctdr, would you hand Exhibit 1456 to the
witness, please. Oh,‘Doctor, the Swedish study by Hardell
and others, these articles also make’no.assodiation between
chloracne and caﬁcer, isn't that correct, sir?

A. It makes no mention either, sir.

Q. Is it also cdrrect, sir, that those articies do not.

make an association between chloracne and cancer?
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A. They don't state that, sir.

Q. Is it affirmativé to my question, Doctor, that
these articles do not make an association»between’chioracne
and cancer? |

A. They maké no mention of an association, sir.

Q. And does it therefore follow, sir, that the article
does not make,any association between:chlorache and cagcer?

A. No, sir, that ié different logic.

Q. And would yob find out for me in those articles
where it GOes make an association between cancer and
chloracne?

A, It does noﬁ mention anything about positive
association or négative association.

Q. Thank you, Doctof. And it, the:efore, makes’nb
statement about association between cancer and chloracne?

'A. It makes no mention. It makes no mention.

Q. -Docﬁor,,my question is, it makes:ﬁq‘statement of an
association.f»The Swedish studies makes no mention of an
association between chioracne and cancer, isn't that correct,
sir? |

A. I think we are going around the same ciréle.

Q. We are indeed, Doctor, and I want from you that ihe

affirmation that the Swedish studies makes no assoéiation

.between chloracne and cancer?
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A, I héve‘a_difficult time folidwing your 1Qgic;
Q. You don't have toqullow my logic;
‘A.. Yes,-;bdo. |

THE COURT: Just ahswer the question, please.

A. In order to answer a question, I have to be able to

“f01lowbyour logic, sir. 1Isn't it so?

AMR.,CARR:‘Ydur Honor} would you directvthe witness
again to answer my questién?
V_THEVCOURT: Doctor, just answer the question,
please. |
A, The Swedish group makes no:mention bf:chloracné.
Is that what you are ésking me to say? And, therefore, they
make_no mention of}an aSSOCiatioﬁ between chloracne and
whétever else they fouﬁd about soft‘tissue’sarcomas.
Q.  Thank you} Doctor. Now, on Plaintiffs' Exhibit
1456. Do you‘haVe that in front of you, Doctor?
A. I am familiar with this.
0. k’Do'youfhave‘it‘in’front of you, Doctor?
A. I do indeed.
Q. And, Doctor, this is'a lettef.written to Lancet by
bbctoi MéSeé and Doctor Sélikofﬁ, is it not, sir?
A, It is. |
-Q; ~ And it discusses the cases of the-soft‘tissue”

sarcomas, does it not, sir?
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'A. Yes, I believe it does.
Q. And, Doctor, it discusses a case of a wotker}fo:
the Monsanto Chemical Company working in a time when

trichlorophenol and 2,4,5-T were being manufactured and TCDD

is known to have been present as a contaminant, correct, sir?

A. That is*What this letter :éads, sir.

Q. tbAnd iﬁ‘repérts thét hevdiéd'at_the_age of 58 in
1980 qf:a malignant schwannoma\ﬁhich is a soft tissue
sarcoma, isn't that correct, sir? -

A. I‘believe it could be regarded as such if'this is
an adédréte.pathology‘report; sir. |

Q. . Now, Doctor, that is true of any pathology report.

If they are accurate, they are accuraté.y Doctor, this soft

tissue sarcoma caused the'death’offa person‘at age 58 who had

been,vwhb-hadeorked for the company for 32 years, corréct,‘

sir?
A, Correct.

Q. And he did not’work}in the ?rpdudtion of .

| trichlorophenol or'2,4,5—T'bUt he had potential exposure as a

result of his wOrklasba truck driver} hauler and maintenance
worker, coitedﬁ) sir? |

:A._.*According to Moses and Selikoff, sir, but not
accordiﬁg to the cgmpany.'

MR. CARR: Your Honor, would'yqu difect the witness
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ﬁo ahswer'my questions and not volunﬁeér other statements?

THE COURT: Doctdr;”thé last-parivof what you said
was not résponsivévto the question. You,wére not asked
that, Sinée it wés'not responsive, the jury'ié'orde:ed to
disregard it. Mr. Carr, you may proceed.

Q. Doctor, Moses and Selikoff also report that this

worker never had chloracne, does it not, sir?

A. According to this report, sir.
Q. v-And, Dbctor, the authors go on to say that this
rare tumor found in a non-smoker without a history of

chloracne with potential éxpoéure to TCDD raiSes'the.question

of increased risk in workers indirectly exposed in production

areas, does it ndt say that, sir?
A; Only according»ﬁo this repoft, sir.
- Q. Doctor, my question is, does itvnot_say that,bsif?_
A Of course it says that. ’
Q. And, Doctor, it goes on to say, does it not, sir,.

that this would be a particular concern in maintenance

workers and in epidemiological studiés, it is important to

include in the studyvpopulatiéd not only Qorkeré known to
havebhad chloracne or to have actually worked in production
but also those with other potential expoéure. qusn't'it say
that also? | |

‘A. I would agree with this 100 percent, Doctor.
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Q. I am.not asking you to agree with‘it or disagfee‘
wifh it. I‘ém asking fou whether or not it says that?
A, That is what it says, sir.  Absolutely.
THE COURT: Are you étarting on another area?'
Could:you approach thé bench for just a minute.
(Benqh conference had out of the hearing of the
jury.) |
THE COURT: I am going to take a short break at
this time. I want you to talk to'him at this break and
extensively tonight about these rules. And then about £he
affidavit, forget’about the'affidavit, and report to me on
the recbrd’as you have before that YOuvhave expiained to him
and what you have explained beéause it is basically what I
said in the recoﬁd»before, I would faﬁherkyou take the time

instead of preparing a long affidavit. It might be more

productive,’éo,forget about the affidavit but explain to him

again these rules because he has not been following.them and
I think the affidavit is just redundant and we will just
waste time 6n'that;

ﬂR.FHEINEMAN: Very well.

(The following proceedings were had in the hearing
and presence of,the‘jury). |

THE COURT: Ladies and gentlemen, we will také,a'

short break at this time and then we will resume'testimdny.
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| with the production of TCP and 2,4,5-T that are both known to

The-admoniéhments that I ééve you,éarlier will'apply duting
this break'aléo. Court is in recess. | |
COURT RECESSED:
(Thé foliowing‘prdceedings}ﬁere hadbin Ehe:héaring
and presence of the jury) |
B RArﬂoug SUSKIND
having resumed the witnessstand,-béing pteviodsly sworn;
téstified further as follows: |
| CRoss:EXAMINATIONv
By
MR. REX CARR.
‘MR. CARR: Would Qou‘give the witness Plaintiffs’
Exhibit 1453, Doctor Suskind, Plaintiffs' Exhibit 1453 is
anothervietter to'the.Lancet; this time in 1981, and it is -
-wfitten by Honchar-ahdlﬂalperin,'is‘iﬁ'not, sir?
‘A. - Yes, sir. |

Q. And it reports on soft tissue sarcoma associated

be contaminated withftoxic dioxin isomer 2,3,7,8 which they
say had been found to be carcinogenic’to laboratory animalé,
doés it not, sir?

A." Yes, sir.

Q. And, Doctor, they describe three éases of soft

tissue sarcoma that came, two from Monsanto and one from Dow

e i
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Chemidal Company. Do you seé that; sir?

A, ?es, according to this staﬁement, sir.

Q. And‘according to this statement, you and Doctor
Zack are said to have described a male who did have chloracne
followihg the accident but died of a fibrous histiosarcoma of
soft,tiséue o:igin. Doctors Honchar and Halpefin say that he
quoted it as ICD.173.9 but that when they presented thié _‘
diagnosis to their noéologist, they find thé ICD 171 was ﬁhe
classifidétion of choice, did they not, si:?

A. Yes.

Q.. The code of choice?

A; Yes,

Q.. Ana 171 is the classificétion for soft tissue
sarcoma, is it nbt,‘sir?

A. Yes, sir.

Q. :Do you agree that your paper, &our paper and Doctor
Zack's paper miSclaSsified this sarcoma?

A. | Nq,‘not realiy. It would be essentially an
equivalent classification, sir.

Q.’ in your judgment?

A. \Yes. It is an eguivalent classification.

Q. ‘And, Doctor, they repofted a hale'who Qas working
at Dow that had no diagnosis ofvchloracne,ﬁcorréct, sir? He

died of fibrosarcoma at the age of 53?
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'A.  According to this réport, sir.

'Q. And anotherreport of Doctor Zack from Monsanto was
’é'worker that died in '72 at the age of 49 of generéliZéd
fibrosatcdmé and again no history of>chloraCne was reported,
is thét correct, sir? |

A. fhat is what‘this>report feads, sir.

Q. ‘So,'of the three soft tissue éarcqmas reported in-
this documéﬁt, two were in people that hadvbéen’wo:king,
expdséd t§ thév2,4,5-T or TCP that“did.not_have chlq#acne'and
one worker that did have chloracne, is that correct, sir,
adcording to this document? |

A, No, sir.

Q. Doctor, is it cor;ect according to this‘document

one worker had ~- was described as having chloracne, that is

‘in the Zadk—Suskind study?

A. Yes.

Q. And is it also‘correCt) does it say as to workeriy’
number two, he had facial dermatitis_but no diagnosis df
chioracne_waé made?

A, ‘No diagnosis but he did have faéial’dermétitis.

Q. Doctor; I recognize that. Facial dermatitis is
something different from chloracne) is it not, sir?

A. It doesn't have to be, sir.

Q. But it is something different than -- dermatitis is
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not chloracne, is it, sir?

A. ~Weil,.chloracnelis one of thefdérmatoses‘and'it is

6f£en‘confuséd; ,

Q. Dermatitis is not chloracne, is it, sir?

A. It has been diégnoStically cbnfused. In going over

| records =--

Q. 'It‘may be diagnostically cbnfusing but.my'question

|to you is, sir, dermatitis not chloracne, is it, sir?

MR;fHEINEHAN:> Objectipn. Intérrupted tﬁécanSWQr,
THE COURT: Objectibn is:overrulea; Not |
responsiVe? o .
A, ;De:matitis could be in some diagnoStic cases
dhloracne;_sir; and I havé seen it;:v |
Q. And, Doctor, dermatitis is déscribed something as
énvinflamﬁation of the skin, is it not,:sit? |
A ?hat.is,ﬁhe correct interéretatiOn;
 :Q. 1And; Doctor, chl@faéne‘ig someﬁhing weii,-Well

beYon& an inflammation of.ﬁhe SKin, ié itlnbt,_sir?

sir.

Q. Well beyond inflammation of the skin, isn't it,
sir?
_A. No, sir.

Q. - Well, Doctor, you are saying thatachloraché is not
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way beyond deimatitis?,},
A. I don't1know what you mean by way beyond, sir.
Q.  You know exactly what I mean.
A. No, I do not, sir. ;

Q. Doctor, you showed the pictures to the jury here of

chloracne in your direct examination?

A. But I don't know what you mean.

Q. That is certainly someﬁhing that you would‘not call'

dermatitis, is it, sir?

A. I wouldn't, sir, that is correct, but othets might.

Q. And,‘Dbctor,‘others‘might but we'areftalking here
about dermatitis is not chloracne, is it, sir? | .

A. I can't say in this inétanée that it is not.

Q. Doctor, you can say as a‘dermétologist that you
know théﬁ dermatitisbis-nOt chloracne and ybu know that to be
the case, don't you, sir?

A. As a dermétologist, I‘do, sir, but in this caSe —im

Q.v Dodﬁor, would’ybu listen tobme,-please. I am'

asking you, sir, as a dermatologist, dermatitis is not

| chloracne, is it, sir?

MR. HEINEMAN: Objection. ‘Asked and answered.
_ THE COURT: Objection is overruled.
‘A. Dermatitis may a¢company chloracne, sir.

Q. Doctor, I didn't ask you that, did I, sir?
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A. Yes, you did.

Q. Doctor, my guestion was simple. Dermatitis-is‘not

ichloracne, is it, sir?

A, Dermatitis should be'differentiated from chloracne,

sir.

' MR. CARR: Your Honor, would you direct the witness

| to answer my gquestion.

THE COURT: Doctor, listen to the question again

‘| and respond"to ﬁhe'question‘dnlyc ‘Could you zepeat the_}

guestion pléasé, Mr. Ca:r?{

| Q. Dérmatitis is-not ch1§ra¢né,>is it, sir?
A.J»‘A de;matologiStJWQuldvnOt CAIi chloracne

dérmatitis. That is ﬁrue. |

Q. That. isn't what I asked you, Doctor. :WOuid’you

read the gquestion to him again,yplease? 

(Cdurt Repdrter iead»back lést qu¢§£ion.)K,
| A; - If yqu’are feferring tb this particulaf‘case,v
sir;~- |
ﬁR. CARR: Your Honor, wodldvyou’diréct;thévﬁitnesé
to answer ﬁy‘question. |
| ‘FTHE‘COURT,  Doct§r}“ittis hot reséonsivé;‘ Listen
to thé question again and answer only the»questioh that'is
asked of joq.ﬁ No more. Céuld.you read-the queétiph_back tdg

him one more time?
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A. Dermatitis can be chloracne too, sir. Yes;_'
Q. Dermatitis can be chloracne?
A, Yes, sir.

Q. So, when you describe -- when we had some |

plaintiffs'here that just had dermatitis, you are saying that

they could have chloracne?

A. They might have had Chloracné and it was called -

Q. Doétor, i am not askinglmight have had. I‘am |
talking about the present condition. Does,a peﬁson Qho héé
dermatitis, does he have chloracne?

A.  He might, sir. He“véry'well might ahd pleéée; Hr;
Carr, let me finish mydanswer to'yohr question, sif.

MR. CARR: Your Honbr} would you direct the witness
that it isn't appropriate for him td éuarrel with me. If he
has a quarrel, it should be with you. " That these are the
rules that you have made that I éh'uéing that he is bound by
as well.

MR, HEINEMAN: ObjectiOn, Your Honor. May counsel
approach the bench?

| THE~COURT: Yes, YOu'may.}

(ﬁenéh éonfétence had out of the hearing of the

jury.)

MR. HEINEMAN: Mr. Carr has made another speech

_which-I,reqUest -- I object to. Ivrequest that it be
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|stricken. I ask that the jury be instructed to disregard it.

THE COURT: Do you have anything?
MR« CARR: No, Your Honor, nothing to say.

THE COURT: Again, the witness is not accurate. In

the satisfaction of discretion of the court rules, I can have"

either oné of‘you gentlemen}as officers bf the court enforce
the court rules. I can allow Mr. Carr to make the statement
as I have at timés due to the witness. I can request that
youvhave conferences with this wiﬁness outside the presence
of the jury as I have at various times as officers of the
court and was made by enforcement of the‘Court's rules. I
have done so and apparently with this witness I will have to
continue to do so in the exercise of my diséretionnand your
objectioh is overruled.

MR. HEINEMAN: You know, I object further to the

guestion of Mr. Carr because the witness has responded to the

question., The witness has tried to differentiate between the

two situations. Mr. Carr has posed and I object to this as .

just harassing and haranguing this witness, arguing with him

and baiting him and I objéct to it. It is a continuous
dragging 6ut process., - |

THE COURT: I am afraid the only thing that has
d:agged this out is this witness's refusal to answer the

questions. When he is asked a question and he gives a non
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regponsive answer. And he is allowed to ask it again. Even

vthough it has been asked, that'part'of-youi objection is

correct. It has not been answered and that'part of your
objection is not correct. So under the circumstances, I

would be denying that objection and again in these -

' circumstances also your objection is overruled. You may

continue with your questioning.
(The following proceedings were had in the hearing
and presence of the jury).

Q, ‘ Doctor, in view of the fact that dermatitis can be

‘chloracne as you have stated, the dermatologist at Dow or the

‘doctors at Dow said that that particular dermatitis, called

that'siéuation simply facial dermatitis, did he not, sir?

A. -Yes,‘sir.

Q. And Whiie it could be chleracne és‘yod have stated,
he didn't call it that as such, did he, sir?

A. Thét is correct, sir.

Q. And, Doctor, the dermétitis»thaﬁ is chloracne, can
that be distinguished -- Strike‘that.. Wheh doctors use the
word dermatitis then, they_may be desdribing a case of
chloracne as well, is that éorrect, Doctor? |

A. They could very‘weil be, sir. Yeah.

Q. | And,vqf course,‘the real‘diaghosis of'chloracne,

since it is not a common thing, many, many doctors are not
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dermatologists, could well be calling something dermatitis_.

when a dermatologist who has experience with chloracnéfwduid_'

say why that indeed is dermatitis but that is aiSo chloracne?

A. That is corkect, sir. That is correqt; |

Q. So, ana there is not very many dermatologists
around the‘couhtry who really.arelcapable of'diStingUiéhing_
between chloracne that is simply de:métitis énd‘chl§racne
that is‘ndt dermatitis, would that be cofreCt,'éir? :' .

A, That‘is‘probébly so, sir. Yes.

‘Q. Thén) in this situation in any évent, according to
this document, if ﬁhe doctor méde the right-diégnosis. éhis
was a case of cancer without‘chloracne’being:present.,wasn't
it, sir?

A. If that diagnosis i$ accuraté,‘sir{

Q. Yes. 8o, if the diagnoses mentioned'in this
document are aééurate; we have goﬁ-twobcasés of soft tissﬁe'
saicoma Without Chlpracne and one case withchlbfacne,-dé wé
not, sir? | |

‘A. That is so,FSir.

Q. And, Doqtor, in addition, Doctors ﬁoﬁcha:'aﬁd:
Haiperin - By the way, they are at NIOSH, afenft_they; sir?

A, No. Doctor Halperin is still with NIOSH. Pat

Honchar is associated with the Health Department of the’Statg -

of Texas, I believe.,
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Q. Well, at the time this article wés written} tﬁéy
were both employed by NIOSH, were they not, sir?

A. Yes, sir. |

Q. And at that time they said, “That while none of the
four groups individually resulted in reported excess_risk'for
soft tissue sarcoma, when you combined the three cases from
these four groups, a C6mmon péttern'is suggested,” do they
not, sic?

A, They report that, sir.

MR. CARR: Would you give the witness'Plaintiffs?
Exhibit 1457, please.
THE COURT: What number was that? | h
MR. CARR: 1457,

Q. Doctor, this is a letter to the American Medical

Association Jdurnal, is it not, sir? | '

A. Yes.,

Q. And it is written by Doctor Fingerhut?

A. Yes, sir.

Q. And Doctor Halperin, is it hot, sir, ffom NiOSH?

A, Yes.

Q. And this is a 1983 letter refe;ring tQ the Swedish '
soft tissue sarcoma being reported in the;e Swédish |
lumberjacks initially, does it not, sir, in 1977? Again,

those are the ones by Doctor Hardell and others that we have
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discusséd}earlier?

A. They were exposed to a variety of hé:bicides.

Q. Doctor, my question is, is that Doctors Fingerhut
and Halperin ih this letter disduss, do they not, the soft

tissue sarcomas that were reported among the Swedish

lumberjacks?

| A. Yes, they do, sir. |

Q. And, Doctor, they also refer to the so-called AMA
répbrt on Agent Orange and didxin contaminants, don't they,
sir? The‘veiy first paragraph there refers to it?

A. Yes. I éee that. I think they wefe referring to a
summary réport in the Journal of the AMA rather than the
dioxin report itself, sir. They werevfeporting a’summary
stateméﬁt which appeared in the Journal of the AMA, not this,
sir;

Q.  Just a summary of it?

A.  Yes. And I think that is why'--

Q. And it is a sﬁmmary of that document that yoﬁ were
a part of the group‘that wrote iﬁ, is that rignt?

A, Right.

Q. And, Doctor, they take issue with the statement
contained in that summary, do they not, sir, where they say,
"The recent repogt does not present evidence linking dioxih

exposure to soft tissue sarcoma in workers"?
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A, In that short report, she is correct, but in the

1981 report, sir --

Q, Doctor, my question is =--

A. It is in here.

Q;vv I do not want to get into a side issue, Doctor, and
I knOW'ybu Understand that because I see you smiling.

Doctor, my question refers to this document, do you

understand that, Doctor? My question refers to Exhibit 14572

A. Correct.

Q. And the document to which it refers. Now, will you
confine your answers to this document, please, sir?

| A, Yes, sir. |

Q. vAnd, Doctor, they point out that they want to
present their research relating to that'statement; do they
not, sir?

A. Correct, sir.

Q. And, they go on to say éhat "The sthdies that were

made in Sweden found that persons with occupational»exposuré

| to phenoxy acetic acids or chlorophenols had a five fold

increased risk of a soft tissue sarcoma developing,®" do they
not, sir?

A. Yes, they did, sir.

Q.}' And they go on to point out that these studies thaq

were_cbnducted, yours among others, were in the United
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States, don't they; sir?

A. Yes, I beliéve they do.

Q. And they point’Qut there that each cohort was small
anq had a little chance‘té detect their causes of death,
don't they, sir? |

A. Correct.

‘,Qg And they also :efer to the Honchar'and Halpérin
.report that we just referred to, that is Plaidtiffs"Exhibit-
1453, don't they, sir?

‘A. Yes, sir.

Q.' And they say there that by, that their review of

the deaths and they added results from, they reviewed the

’three cohorts and added the results from the four unpubllshed
%study and they pointed out that three of the total deaths
gwere caused by soft tissue»sarcoma'and only .07 percent of
aeaths were expected to be caused, is that correct, sir?

A. That is what they say here, yes, sir.

Q. And that is indeed what they say here, isn't it,

A. That is only what they say here.

Q. That is what they say here that we are reading

A. That is what they say.

Q.  And that 2.9 percent is 30, better than 30 times,




()

A

10

11
12
13
14

15

16

17
18
19
20
21
22
23

24

no, I am sorry, 300 times greater than the .07 percent

expected, isn't it, sir? Yes, 300 times greater, isn't that

correct, sir?

A,
Q.
A
Q.
A,

Q.

No, sir, it is not correct.

What is the correct mathematics there?

Well, I really 6an'£ answervthat question.v

Yoh can divide .07 into 2.9, can'tfyoﬁ, Doctor?
Bpt that wouldn'ﬁ give uS‘oﬁr answer either, sir.

Doctor, it would give YOu a mathematic number,

wduldn't it, sir?

A,

Q.
greater
A.

0.

A,

Q.

A.

,Q.

A.

it that
sir.

‘Q‘o

- But it wouldn't give you your answer.

"It would give you a number whether it is 300 times

or smaller, would it not, sir?

No, sir.

Doctor, is 2.9 300 times larger than .07?

I don't know, sir.

Well, would you want to divide it and seé; sir?
I don't believe you can calculate it that way, sir.
Doctor, you can divide this?

That is not the way to calculate risk. You .can do

way but that doesn't give you the answer for risk,

It may not, Doctor.

It sure does not, sir. That gives you an answer of
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38, sir, does it not?

Q. I will accept that, Doctor. This calculator

doesn't work very well and it is fine with me, Doctor. 38 is -

Just fine.

A. ,But honestiy, that is not,the‘Way io calculaté
risk.

Q. ‘JI am not}askingryOu about honestly or an&thin@
else. All I am asking'you is 2.9 is in this case thenv38
times larger than .07, is it ndt, sir?

A. vathat is the'way you want t6 célculaﬁe it.

Q. Thaﬁ is whai'I am asking.you’to do. }Do you
Understana,that? |

A.  You are asking me to do it.

Q. That may be fallacioius, it may be érazy, it may
not be sfatistically significant, it may‘not be logical‘buf‘
that is Qhat I‘am asking ybu to do, Doctor. |

A. Okay. I gave you the answer of 38.

Q. VAnd Fingerhut‘ahd Halperin also.point out that a
fourth living person'was recdgniZed in ohé of thesg groups as
having a soft tissﬁe éarcoma, correcﬁ, sir?

A, That was the --

Q. Is Ehat correct, sir?

A. Tha£ 18 correct.

Q. ‘And three additional persons who worked with these

S 3
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ﬁaciiitieé also.have beenvreportéd to haQe soft tissue.
sarcoma} is that correct, sir, although their exposures have
hot'beeh confirmed?' Does it say that, sir? | |

A. It says that, yes. N

| .FMR. CARR: Would you now hand,thé witness
Plaintiffs’ Exhibit 209.

Q. ,Now,‘Ddctor, before we get to that, as far as any
history of chloracne, the only chloracne that would'be o
mentioned‘é- well, there is no chloracne mentioned in this o
report but we dq know that two,of»thebthree referred to have
chloracne f:oh the earlier'repqgt, do we not, sir?

| A, =~ At least two, sir. Yes. |

Q.‘ Now, do‘you’reCOQnize Plaintiffs' Exhibit-209'as;lr
éarg of the béok pical hyria In Man?

A, ‘,Ivsee the exhibit, sir; |

Q. My question is, do Y6u recognize it, Doctor? -

A. I havén't read this one, no. I dovnot, Sir.

Q. I am sorry? | |

A. I have not read it.

0. 'And you are not familiar withvit,‘Docﬁor?

A. I am familiar with Doctor St:ik‘bUt I haven't reéd'
this particqlar‘document, sir. - B

Q.v Doctor, would you turn to page 75 of that aocumenﬁ{

MR. HEINEMAN: Your Honor, could counsel apprdach
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the bench?
| THE COURT: Sure.
'(Bench.cohference had out of'tbejhearing of the
jury.)'
| MR. HEINEMAN: Your Honor, this document goes baék
S0 faf that I'dén’t,haveva’tecord as to whether it was ever
adﬁitted as a Plaintiffs; Exhibit and I would object to.
‘THE CdURT: “The clerk would}have the record. 'I
don't have mine with me either.

MR. CARR: It wasvadmitted on the 10th of April of

11984,

THE COURT: It is almost two years anniversary.

MR.'HEINEMAN; It has been admitted. ALl right,
Your\Honor. The witness has never séen it befotg and he is»
not familiar with it and I would dbject to his being
questioned about it since he has nevér seeﬂ.the‘doéument
before. |

THE COURT; The‘bbjection‘is;overruled. we can
determine it oh the basis 6f each question.  | |

(The‘following proceedings were had»in the hearing
and presence of the jﬁky).‘

'Q. Doctor, the part of this exhibit that I have -

referred you to is entitled Copropbrphyrinuria and Chronic

Hepatic Porphyria Type A Found In People From seveso Exposed
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To 2;3,7,8 TCDD, is it not, sir? Are you»on page 75, Docth?

A.  Yes. | | | |

Q. And it is so entitled( ié it hOt,‘Doctor? 

A;  That is what the title reéds,_sir. fes.

Q.  And, Doctor, it is written by Doctor Centen, Strik
and Cdlumbi, is it not, sir? |

A. Those are the authors listed, sir.

Q. And, Doctor;’ii also discusses that they in the
summary‘portion that they found out that theju;inary
porphyrin pattern appears to be more, a more sénéativé
indicatot'for chtonic'exposure to TCDD than'tbtél porphyrih
excretion, do they not, sir? ‘7 |

A. That is what these authors claim, sir.

" MR. CARR: Your Honor, would YOu’direct:the_witnéss
to ahswer»my‘question as I have asked iﬁ?

THE COURT: Doctor, please respond'to tbe'quesﬁiqn

that is asked of you. Do not editorialize. Just answer the
question. If it asks for your opinion, you may give it.

That question did not and it was not responsivé. Cquld'YOu;

reask the question,,please.
Q. Doctor, this summary states, does it not, sir, that

"urinary porphyrin pattern appears to be a more sensitive

indicator for chronic exposure to TCDD than total porphyrin

' excretion"?
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A. That is what is reported'by theserauthors,vsirpA
yeS .

Q.‘ And, Doctor. the porphyrln pattern is a pattern

thet is shown by laboratory test, is it not, 31r°‘

A, A set of laboratory tests, sir.

Q. And 1f those tests make flndlngs of porphyrlns

belng dlsturbed, that is a 1aboratory effect, is it not, 51r?

‘A. | It ‘could be regarded as a laboratory effect, sir..

| Q. And, Doctor, this study of the ICMESA workers, the

“people 11v1ng in the quarters Fanfanl, Barruccana as well as

the people evacuatedhfrom Zone A who are now‘11v1ng in Zone B

and rhe.quarter Casine Savina, is that not correct, sir, as
shown on pageu77? |

A. Those are’among the groups that were.

Q. "ﬁoctor,btable two also shows on page 77 shows the
ektént"Of.icnb oontaminarion ofitnese'groups, doesn't it,
sir? - | |

A. I believe these were'the crireria:bvaniCh_the R
zones were defined, sir. Yes. | |

Q. And_ir'snows the,pollution in Zone-A to'be'the’mosr

polluted, Zone B is the. next most polluted,vZone vaouid be -

under five micrograms per»square'meter of TCDD”but.Where

anlmals died and peOple had symptoms and we have gone through

Zone R, have we not, sir? We have dlscussed A, B and R
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already, have we not, sir?

A, I believe we have, sir.

VQ. And also, then, the next group is ICHMESA workers
who were living scattered in Zones B and R;vcorréct,_sir? 1s
that correct, sir? Do you‘Seé that last --

A, I would aésume, éir, from this chart that the‘gréup:;
number are ICHESA‘Workérs who lived in Zones B and R, yes.

;Q. And, Doctor, the authdrs state on page 79 that "the
urinary total porphyrih levels of'the groups are not
different in comparison with the Dutéh controls. Théié is a
slightly»higher'yalue. Controls from‘Wiscbnsin ére higher
than thé_exposed people in Seveso. Tabie three shows that 48
percént“of the people examinéd had‘chronic hepatic porphyria
Type A2",’doés it ﬁot so.stater‘sir?  The Very bottom of page
79,‘Docto; Suskind. |

| A. Yeah, I see that but Iam'trying to ==~
Q. Doctor =--
A. I am trying to'determine -  ”

Q. I would like you to answer me if you see that

A. Yes, I do, but I am not sure I understand it, sir.
Q. I am not agkiﬁg you to understand it at this point '
in time. I am simply asking fdr acknowledgment that it is‘

there, sir.
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A,

Q.

It is there, sir.

~And, Doctor, on the next page it discusses Jirasek

who had analyzed 24 hour urine from factory workers éiposed

to TCDD‘found and that he found a total porthrih level of

172 to 2,230 micrograms per liter, correct, sir?

A,

Q.

Yes.

And, Doctor, the 24 hour urine sample is something

different than a spot void sample, isn't it, sir?

A,

Q.

It is indeed, sir. Yes.

. And there is no queétion but what that is the kind

of examination made if you want to discover whether or not

one's porphyrins had been affected, don't you,“sir?'

A.
Q.
A,

Q'

Right.
You need a 24 hour sample, don't you, sir?
I believe so.

And you have known that for a number of years,

haven't you, Doctor Suskind?

Q.

Yes, Sir.

Yes. How many years’héve you known thét; Doctor?
I would say about since 1950.

You knew it in‘1979, didn't you, sir?

Yes, we did.

Yes. And, Doctor, were you aware in 1979 that some

scientists throughout the world, Strik and Doss, had made
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porphyrin pattérn'being,aSSOCiated‘with'TCDD exposure was

conclusions such as are contained on page 80 insofar as
porphyrin patterns are concerned?

A. ’Are YOu reading from the conclusion, sir?

Q. I am sorry? |

A, f Are‘you :eferrihg to the conclusion statement?

Q. Woﬁld you read my'queétion to him}again, please.

COURT REPORTER: "Yes. ‘And,-Doctor, weré you aware

in 1979 that some‘scientisﬁs throughout the world, Strik and
Doés, had made conclusions such as are,cbntained on page 80
insofar as porphyrin patterns are concerned"?

A. I was aware of it, yes.

Q. And, Doctor, these statements with reference to the

contained at least as early as 1971 by Doctor Doss, was he '
not, as you see from the reference below, sir?
A, I don't believe that refers to patterns. 1 believe

~

it refers to enzymatic defects and that is different, sir.

Q.- Well; ii refers to patterns in -- - §

A. Sir, I don't believe it refers to the same kind of
patterns that this man, Doctof Strik and his group, referted
to and it ié a laboratory finding, sir.

Q; J Doctor, the porphygih pattern is a laboratory
finding, isp't it, sir? |

- A.  Correct. As described here, sgir.

140



10

11

12
13
14
15

16

17

18

19

20

21

22

23

24

Q. And, you knew that these scientists have made these

statements with reference to the porphyrin patterns and the

association with TCDD exposure for how many years, Doctor?

A. Weil, I‘really became awafe of it after we had
already déne our study, sir, because this came out in late
'79 and we did ouf study in‘early '79.

Q. Well, regardless of your study, you Knew that
porphyrins had to be tested on a 24 hour basis?

A, Yes, we did, si:. Yes.
' Q. And, Doctor, did you also -;'did‘you alsoybelieve
that a void urine sample wouid be useless insofar as telling

whether or not the porphyrin has been affected or did you

believe there would be some use to it, sir?

VA.' No. This is after the fact, sir.: After we found
that it would not be possible to do 24 hour urines on 436
people; That is quite an‘undertaking.

Q. Doctor, why isn't it possible to dov24 hour
urines? All you do is tell the peqple to bring in a urinary
sample. You give instructions, don't you, sir?

A. Some of these people -~

Q. Excuse me. You givevthem inétructions, don't you;
sirc?

A. I am trying to answer your question, sir.

Q. Doctor, you give them instructions, do you not, -
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sir?
A. We give them instructions but if they are in on ‘the
previous day, they don't have the bottle, sir.

Q. Well, you can tell those people from that not to

|bring in a 24 hour sample, can't you, sir?

A. No. You have to have a chemically‘clean bottle,
sir.
Q. Doctor, what if all the peoplé that you are
studying ére fight here in St. Clair énd Madison County?
vA. Then if it is a smail gfoup, it is possible to do.
If it is 436, it is strategically veﬁy difficult”té do, sir.
Q. But, you can do it with the bulk of the 436, canftA
you, sir? | |
'A; No. We were notrable to do that, sir.
Q. Did you try to do it? 'Did you inétruct anybody at
Nitro to bring in a 24 hour urine sample?
A. We fouhd»that it was not possible to do.
Q. My question is, did you instrﬁct anyboay to bring
in a 24 hour‘Urinevsample at Nitro?
A, My answer to your question, sir, if you will éllow
me to finish is no we did not, sir.

Q. All right. Sir, thank you. Now, Docﬁor, with

-regard to the porphyrin pattern, Doctors Doss or Centen,

Strik and Columbi here state, do they not, sir, at the time

142




o/

- 10

11

12
13
14
15
16
17
18

19

20

21

22

23

24

of the observation -- Strike that. "The data from table four

indicates that a dose effect relationship exists as the

iporphyrin patterns are in accordance with the degree of

environmentai‘qontamination. See the map of the coméleted
area.” Do they make that statement, sir, on the top of page
80, Doctor Suskind?

A, I am referring to page-78 where the ﬁap is.

Q. Did YOu look at page eo, Doctor'Suskind? That is
where I am asking to you look, sir. The sentence appears
there, does it not, sir? "The.data from iable four indicates
that,a dose effect relationship exists as the porphyrin
patterns are in accordance with the degtee'of environmental
pollution, See the map of the poliﬁtéd area."” Doctor, did
you hear ﬁy question? |

A, I did and I am trying to refer to the map, Sir.

Q.'v‘Doctor,kdid you‘ﬁnderStand my question? ﬂy question
was does this statement appear‘on page 80 és I read it to
you, sir?

A.  That statement appeats, sif, on page 80.

Q; ‘Thank you, Doétor. Now, it also appears on page
80, doesn't it, Doctor Suskind, in the‘conélusion, "At the
time the observations were,made, the peoplé exposed to TCDD
did not excrete increased amounts of porphytins but the

porphyrin pattetn'was abnormal in many cases. According to
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Doss, people examinéd suffer from chrogic.hepatic porphyria,'
Type A." Doeén't it say that, sir? |
A, That is what the author states, sir.

Q. And.it gbes on tb say, "The_effecté found in the;
different groﬁps éould be-related,to the degree of
¢ontaﬁination of the éart qf the en§ironment involved." Does
it nét say that,vsir? |

.A.‘b That is what these éuthbrs state, sir.

Q. It also states, dqes'it,’“It again appears thét the
urinary porphyrin pattern is a more sensitive indicatorjfot.:
porphyriafthatvtotél porphyrin‘excretion"? :
| A. That is what the author states, sir.

Q. ‘vAnd, Doctor, they are hére télking abou£ laboratory
éffects from TCDD exposure, aré they not, sir? |

A. They are talking about a type of laboratory effect,

Q. From TCDD exposure, are they not, sir?

A. I cannot say thét, Sir.

Q. Doctor, aren't they talking’aboUE'TCDD exposure
here, sir, in this paragraph»I'just read to YOu? “
A, 'Tﬁese,are the éuthoré‘ conclusions, sir, yes.
o, }That is what I have asked you, Doctqt; They are

talking about’labofatory,effectsbfrom TCDD exposure, aren't

they, sir?

i
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A,

Q.

They are =-- théy make those conclusions, sir. Yes.

‘'And, Doctor, there is no connection or association

with chloracne in these laboratory effects stated here, is

there, sir?

A.
Q.
A.

YQ-

 Q.

I don't know.

Well, would you want to look at it and see, sir?

" Here again, sir, they do not mention chloracne.

Doctor, would you look at it, please,‘andsee,}sir?
‘Shall I answer the question, sir? |
Please.

They make no mention of Chloracne; sir.

And, Doctor, they in no way'associate the

laboratory effect with chloracne, do they, sir?

A,

Q.

A, They did not mention chloracne and, therefore, théy

‘I don't know whether they'lbok for chloracne, sir.

Would you answer ny question, Doctor?

couldn't possibly associate chloracne with porphyria.

Q.

- A

2.

Now, would you answer my question, Doctor?

I have answered it, sir.

No, Doctor, you said they couldn't possibly do it

just because they didn't mention it.

A,

Q.

They didn't look for it.
That doesnft follow at all, sir.

‘They did not look for it.
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THE COﬁRT: Doctor, let him f£inish the questibn,_
please.
”,Q' Doctor,bthis study looks_for>laborato:y effects
called chronié hepatid porphyria, does it not, sir?
 A. Their version of chrohicvhepatic porphyria.
Q. Wduld you answér,my guestion pléése. Doctqr'
Suskind? |
‘A, That is what they lbok for,‘yes.”

Q. And) Doctor, they, of course, were fully aware that

Wsomé children were, had chloracne. They knew that, did they

not; sir?

A, Would'you repeat the gquestion, ?lease?‘

(Court Réporter'read back the last question.)

,A’ I don't know, sif.

Q. npoctor, as responsible scientists studying Seveso,
they should know, should they not, sir?

A. You are asking me if they did know and I said I do
not know, sir.

Q. Doctor, I asked you another question, sir. You

'answered that guestion. I am now asking you é followup

questidn.
Q. Okay. Should they know it? I hope they would,
yes.

Q.  Doctor, I am not really asking you whether or not
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you‘hope'thevaould. I am asking you as responsible
scientists they should know it, shouldn't they, sir?

A. | I1f they are responsible scientists, sir.

Q. Yes,

A. If they are.

Q. And, Doctor, they also should know that TCDD.can
cause chloracne, shouldn't they, sir?

A, I believe they state so here.

Q. Indeed ﬁhey do, don't they?

A. Yes; they do.

Q. On page 76, they state quote, it is well known that
TCDD'mayICause»porphyria, in parentheéis, and.chloraéne, |
close parenthééis, in workers involved in the manufacture Of.
2,4,5-T;‘ TCDD may also cause a number of other toxic effects
in manband laboratory animals. They state that as well,
don't they, sir?

A, That is what they claim, sir.

Q. Doctor, that is what they state, don't théy, sir?_;

A. That is what they claiﬁ, sir. |

MR. CARR: Your Honor, would you direct thé witnesé
to answervthg question as I asked iﬁ?

THE COURT: Doctor,‘respond to the questioﬁ ahd not
a different question.

A, If I give a yes or no ansver, sir, I am




10

11

12

13

14

15

16

17

18

19
20
- 21

22

23

24

inaccurate. I really am, Sir.

| THE COURT: Doctor, I am ordering you torrespond_to
the quest;on as it has been stated. Could you read the
question? | |

MR. HEINEMAN: Objection, Your Honor. May counsel.

approach the bench?

THE COURT: Yes, you may.

(Bench conference had ouf of the heating 0f the
jury.)b |

MR. HEINEMAN: I‘pbject as I have before, Your
Honor, to the Cburt ordering this man to answer yes or nb.
You are trying to extract»an‘answer from him which he says he
is'unable to give and I object to it. I think it is ah abuse
of discretion and I am making my record.

MR; CARR: He can state accurately whether or not it

appears in this document as I stated it. Whether or not it

| is true is another question; that I am not asking him that

these are other toxic effects of TCDD in man. I am not asking
him for that. The witness knows I am not asking him that., I
am asking whether or not it is stated here as I posed iﬁ to
him. :He can say yes, it is stated that way and that is all
that he can say or he can say no, yoﬁ haven't read it
correétly. You didn't read the statement accurately because

I am not asking for the accuracy. Or his comment on the
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accuracy or falseness of the statement. I am nbt‘asking him

for the.éccuracy. Was the statement»made? He knows it and
you know it.
THE COURT: 1If he can read English, the answer to.

that gquestion is_xight. You;‘Objectidn is overruled. You

{may proceed.

(The following‘proceedings were had in the heaking
and p:esénce-of ihe jury). |
Q.v Doctor, is the statéﬁené}madé in-ihis'éxhibit'by
these authors quoté it is well known that TCbD'may cause
porphyria and chloracne in workers involVed in the
manufacture ofv2,4,5;T. TCDD may~a150‘céuse a numbér of

other toxic effects in man and laboratory animals end. of

quote?

A. bThése authors say that,'sir. 
Q. »Thanka§u, Doctor. Now, Doctor, the iaboratory
ﬁindiﬁg'of chrdnic;hepatic pbrphy;ia is,indéed an efféét; is
itAnoi, sir?
A. ' No, sir,
Q. - It}ié not, sir?
A. ‘No, sir. Not in this insﬁanée.
Q. | Do these authors say that it-ié, sir?
A, They claim that it is, sir{

Q. My question to you, Doctor, do’ these authors say
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 that, sir? You'oharacterizerit‘as a claim, Doctor. They, in

 fact, say it, do they not, sir, whether it is a claim,

whether it is a lie, whether it is made out of a hole cloth,
whether they made it up, whether it is completely wrond,

whether there is no data to support it. This is what they

say, isn't that correct, 81r?

A. They say that a. type of chronlc hepatlc porphyrla

"characterlzed‘only.by laboratory flndlngs."

vQ. That is what I am talking, Doctor. That is exactly

what I am. talking~about is the laboratory finding. You can

see that I am, talklng about laboratory flndrngs7

A. No, I am not, sir., Chronlc hepatic porphyrla has:

other manifestations.
" MR. CARR: Your Honor, wobid;you ask the witness}to

wait untii I finish the'question. |

” .THE‘COURT; I have asked you'many times today,
Don't interrupt the question. ' Llsten to it and then you can
respond to the questlon alnce you know what the entire
question is. |

Qr ‘ Doctor, my questions to you -have been‘about the
laboratory effect, the laboratory flndlngs. These porphyrln
patterns,that,they have referred to,ls:a laboratory effect;
is it not, sir? | |

A. ‘A,leboratory finding, sir.
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" Q. And that is a £inding that they aSsociate with

people who are exposed to TCDD, do they not, 51r?

- A. They clalm SO, yes. 31r, and they say 50, yes, 31r.

MR. CARR- Your Honor, would you ask the Jury to

,dlsregard the statement of the Doctor about they claim. The

Doctor knowe that“is;lmproper.

THE'COURT: The jury is so instructed;~1t'was‘noth

respon31ve to the questlon. - -You should disregard it;

Q. And, Doctor,‘as far as the chloracne is concerned,

they knowledge and they knew that chloracne was one of the

'thlngs that can be caused by TCDD, do they not, 31r° On pager

76, Doctor,_that we have Just referred. to?
~ A, ‘They have»referencevto 1t, yes, sir.

Q. And, Doctor, there were 196 or so cases of

chloracne in the entlre exposed populatlon of thousands of

,people,,weren t there, sir?

. A I'am hot sure that that is an accurate number.

eﬁ Q. Doctor, we have gone through an exhlblt earller

‘that said there were 4500 people 1n Zone R, 735'1n Zone A

and some‘other flgure, I'forget, in Zone_B.»‘Do yoh_reoall

that}'sir} when we are talking about Merlo'’s. paper, his 1983

report, sir?

A. 1 have it before;me,'Sir, but_I doh‘t see the 196

with Chloracne.
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Q. 193 is}with chlo;acne on’page‘243, sir. Total
number of Cases:to date of chloracne amounts to a’totaizbf.
193, on page 243, Doctor?

| A, Yes, sir.

Q. And I was way off on my figures. There‘is 735

-people in Zone A, 4300 people in Zone B and 40,000 in Zone R,

correct, sir?
o A. Yes, sir.

Q. And of these, there were 193 that had chloracne,
isn't that‘correct, sir?

A. That is what Doctor Merlo states.

Q. And Doctors Columbi,'Strik_ahd Cehten}Wefé‘
cértainly awvare of the fact that cﬁloracné was found in this
population, didthey’nbt, si;? |

A. I don't know, sir.

Q. Is it a_fair‘aésumption to make that they knew it,
Doctor, or do you not?

A. No, it is not a fair aésumption.v
 Q; All right,'Doctor; | |
‘A; Not}a}fair assumption at all.

’Q; '~All}right; We will pass on from that, Doctor, if

‘YOUjmay not assume that they were aware that people had

chloracne. Could you give the witness Monsanto Exhibit 60.

Doctor, do you recognize this as another updated study on
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SwediSh‘railrdad workers, do YOu not,»sir, written by Ddctor
Axelson, Sundell, Anderson, Edling, Hogstedt and Kling, do
you'not, sirc? |
’"A. - It is updated as of 1980, yes, sif.
Q. Is it also a yes that it was written by the people
that I mentioned, Doctor?
>vA. Yes,
Q. And, Doctor, they are all M.D.s with the exception
6f one who is a Bachelor of Scienée?
A, Yes, sir. | |
Q. And the lead author is Professor Axelson of the
Departmént ofEOccupational Medicine at the University, I
can‘t,fead what that is in Sweden, is it not, sir?
A. Yes, sir.
Q. kAn&, Doctor, thié‘document refers to herbicide
exposure and tumor mortality, does it not, sir?
A. That is what the title of the paper is, sir.
Q. And on page 77, Dbctor, it refers to the fact that

there was an over-mortality due to tumors in the sub cohorts

with exposure to phenoxy acetic acids, does it not, sir? Six.

seen with less than three expected. ‘Page 77, Doctor Suskind?
A.  And what figures are you quoting, sir?
Q. The first paragraph under the heading discussion.

"The induction latency time, there was still an

i
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over-mortality due to tumors in the sub conorts with exposnfe
toaphenoxy_acetic.acids. Six observed leSs‘than tnree
expected;" Isn't shat coriect; sir? Doctor, are you reading
the sentence that I am asking you to read?

'A, That is only part of the sentence.

Q. I understand that, Doctor. Dces.it say as I‘said.'
it, 51r? That 1s part of a sentence, parts of the paragraph,
for that. part of the page?

A. ,For that‘part of the sentence, yes, sir, it.is
accurate. |

. Q. And it goes on to say, 5for a combinatiqn cf the
phenoxy acetic acids and Amtro“, thac is another chemical, is
it not, Doctot? |

A. It is.

Q. "There were five seen with less‘than two expected,”

isn't that correct, sir?

A. That is what thls author says, 81r.

Q. And, boctor, it goes on to say 1n that second
column cnvthat page and the second,full paragraph beglnn;ng,
"This npdaced analysis of‘the causes'of death among railfoad
workers w1th exposure to dlfferent herblcldes, partlcularly
Amtro and phenoxy acetic acids, the observed number of tumor
deaths was' higher than expected, espe01ally among those w1th;

an early exposute’to both Amtrol and phenoxy acetic acids,"
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correct, sir? ‘ | o~

A, That is what this author says, sir.

Q. But they go on to say that "Tumor mortalities
exposed to Amtrol was moderate and the eariiér slight excess
of tumor éeaths among people exposed ;olphénoxy acetic acid
had become more pronounced,"” isnft that’coﬁrect, sir?

‘A, That is what the authors state, sir.

Q., In particular they noted an excess of stomach
cancer, didn't they, Doctor? Do you éee that, Doctor? Right
whére I just iead to‘you, Doctor. Doctor, do you see that,
sir?

THE COURT: Doctor, please answer the question.

A, Yes, I am trying to look at the table, sir.

Q. Doétor, do you undérstand when Mr. Heineman asks
you questions he cén direct your attentioh to the table 1f he

wants you;to»look at it or if you tell him you want to look

‘at it to discuss it. I am asking you a particular question,

Doctor, that I want to establish in this case on Eehalf of
the plaintiffs;khere. Now, Doctor, does it not say,.sir,
that they found an exéess_of stomachvcancer in those
workers? - Doctor, are you looking?
A. There was a'small excess of stomach cancers, sir.
Q. Doctor, they found three when they expected less

than a half of one?
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A. Okay.

Q. Now, Doctor, that is six times greater, isn't it,

‘A. No, sir.

Q. Isn't three-six times larger than .41?

A, In epidemiologic studies, the numbers are so small
you can't use them.

Q. Doctor; would you answer my question, sir? It may
be false, you may not be able to use it. It may be'the worst
thing on earth. I may be making it up out of hole cloth. My
question is, Doctor Suskind, three is better than éix'times
larger than .41, is it not, si:? |

A. No, sir.

Q. Doctor,;is three-six times larger than .5?

A. Are you askihg me in the abstract?

Q. Would you answer my question, Doctor?

A, Weli, I don't know whether ydu are reférring to
epidemiology cases.

THE COURT: Doctor, answer the guestion. It is
perfectly clear what the question is. |

A. Would‘you repeat the question?

COURT REPORTER: "Doctor, is three-six times larger

than .5?"‘

A. Three considered in the absolute is six times
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larger than the number .05, yes.
Q. = Now, Doctor, it is not .05, It isvpoint -
CAl. W5 | |

Q. Three is six times larger than .5, is it not, sif?

A. As numbers arevconsideted, yes, sir.

Q. ' And, Doctor, three is more than six times larger
than .41, isn't it, sir?

_A; As numbgrs, yes.

Q. Doéﬁor, Doctor Axelson goes on, énd his co-authors
go on to say on page 78 that "the excess of tumdrs émdng the
workers with eérliet exposuré‘was quité obvious while £hoSe |
exposed in 1962 or‘later did not show a clear excess of
mortality." Do they not.éay that, Si;?

A. This is what Axelson says, s8ir.

Q. And does he not also say that this finding may be
interpreted in a different way? Could do with the variety of
herbiéides,,could.do with work conditions;,could do with B
careless handling of the hérbicides, could do with the factl
that the earlie? preparation'of.the 2,4,5~T coﬁldbhave a
higher concentration of these contaﬁinénts, correcﬁ, sir?

- A These are some of his theories, sir.

Q. And he goes on to say that epidemiologic experience’

from an increase mortality from lung cancer among pesticide

workers ‘have also been reported in Germany, does he not, sir?
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A.  Some peéticidés, yes.
Q. And, Doctor, this report mgkes no association
between chloracne and these tumor mortélities, does it,_sir?
A. Here again I don't believe chloracne was mentioned
or lobked for, sir.
MR. CARR: Direct the witness to answer my
question?
THE COURT: Doctor, respond to the question. That
is not what you were asked.
A. Agéin, if I give a yes or no answer;‘it is very,
very inaccurate; sir.
VQ.“; Doctor Suskind --

THE COURT: Doctor, you are ordered to answer the

guestion as it is stated to you.

A.b' As yes or no} sir?

’THE'COURT: fou are ordered to answer the question

as it is stated to you, sir.
~A. Would you repeat the‘queétion, please?

MR. HEINEMAN:_ May counsel approaéh the bench,
Judge?

THE COURT: Yes, you may.

(Bench conference had out of the hearing of the
jury.)

MR. HEINEMAN: I am going to object to the order of
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the court as clearly an abuse of discretion. illinoisylaw

|does not permit such an order. The witness is entitled to

say he can't answer a_question yes or no under Illinois law
and I object to it.

THE COURT: The witness can read the English

language. If he can read the Engliéh language, he can anSwer’

' that question; And it is shown that he Cah read, therefore,

thé.question calls for that. The Objeqtioh is}overruled..
(The following proceedings were had in the hearing
and presence’of.the'jﬁty)q

‘A, There is no attempt to associate chloracne in any

vway.with these epidemiologic findings, sir.

Q{; Now, codld you answer my question, Doctor Suskind?

:A, That is the answer, sir.

Q. | Would ybu iead the question'aéain? .I didn't ask
you if they aitempted to, Dbctor. 'I,ésked you did ihey;
sir. Does the‘report make any associatidn between:chlo;acne
and cancer, sir?

A, i doﬁ‘t know,'si:.

; Q. }Read it again then, Doctor.

A. - They dod‘t mentioh it so how can I tell you yes or
no?
Q. ACan_yog_read, Doctor?

“A. Yes, I can. They don't mention chloracne.

¢ st bt e b i
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Q. Have you read the report, Doctor?
A, I have it right before me.
Q. Can you tell me whether or not it makes any

association between chloracne and cancer? If it makes the

mention that there is an association or if it makes a mention

that there is not an associationvbetween chloracne and these

céncers[ pleaée show it to me, sir?

A, They don't make any mention eithet way sir.

Q. My question is, sir, it makes no association
between chléracne‘énd cancer, does it, sir,'this report?

A, Théy don't say, sir. How can I say that thgy_bave
or have n6£ if they don't say therebis an.association or
there is ho association? |

Q. - Doctof,vdo you uhderstand_my question?

A, bi do indeed, sir, and I have to -- |

THE COURT: Doctor, iet him finish.

Q. My question is not whether or not there is an
association between cancer and chloracne. My éuéstion is
whether or not there is not an association -- My question is,
does this repdrt make an association between cancer andk
chloracne?

A, They don't state either wag,'sir.,

Q. Is that an answer tovmy question? Does that say'

no, they don't make an association between them?
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A. Not at all because in English --

MR. CARR: Would you direct the witness to answer nmy

question?

THE COURT: Doctor, again, you are directéd to
answer the question that was asked of you. Your answers have
not been responsive to the gquestion. |

A, They make no statement, sir, about én association.

Q. Between chloiacne and cancer?

A, That is right. They make no statement.

Q. All right, Doctor. Would you give Plaintiffs'
Exhibit 917 ﬁo the witness. Doctor, do you recognize this
exhibit as a mortality study among Vietnam veterans, 1972 to
1983,vwritten by the Massachusetts Department of Public
Health or by people from that office as well as the Office of .
Commercial Veterans Services, Agent Orange Program?

A. I recognize it as a report but that it is a study,

I don't know, sir. | '%
| Q. Well, it is a report is fine enough for me,

Doctor. You do recognize it and you have read it before,

have you not,‘sir?

A. Yes, I have.

Q. Ddctor, there is a table that appears on pagé 11,
table 3, is there not, sir? 1Is there not such a table, sir?

A. Yes. I see table 1-2. You want table 3, sir?
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| Are you there, Doctor?

it not, by speeific causes of,death?

}Q;f_ My question is referring to tahle 3 ohhpage 11.

A."fI'am there.;
Q. Doctor, that is referrlng to various causes of

deaths comparlng Vletnam veterans to non Vletnam veterans, is

A. Yes.

:Q; And;bchtor;'difecting yohf'ettehtion to the SOftv
tissue eaneetvknown}as~eonnective tissue, that is the ICD
code number 171 we referred to earller. Do you see that, sir?.

A. Yes,

Q. And, Docter,‘there wete nihe-obsefved deethsend -
oniyhohe_washexpected'ftom‘that cause.;ish‘t that correcﬁp : ,%
si;? o

o A. Aceording to this report.;sir;

Q.V And also accordlng to thls report, Dochor, as- far
as kldney cancer is concerned, there were nine observed and
not qu1te flve.expected, 1sn‘t>that correct, 31r?

l A The statlstlcal 51gn1f1cance is’ not glven, 31r,
and, therefore, not statlstlcally 51gniflcant.'

}Q. Could you direct your attentlon to the queetlon
that I asked you W1th regard to kldney cancer? Do they
report nlne.observed and 4.91, that.;s leSS‘than five,

expected, sir? Is that repor;ed”herej-sir? Whether you
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agree with it, whether you consider it significant, whether

it is insignificant, whether it is false, whether it is true,

whether what it is. Is that what it says here, Doctor?

‘A,

Q.

That is what they report, sir.

‘Thank yQu. Doctor. Now, would you turn to page

17, Doctor Suskind. Are you there, Docﬁor?

A.
'FQ-
A.

Q.

I am going to try to be there soon, sir.
Are you on page 17?2
I am now, sir,

and, Doctor Suskind, it reports cr states on page

17, does it not, sir, that "deaths due to stroke and

connective tissue cancer were significantly elevated among

Vietnam veterans cOmparéd to both non Vietnam veterans and

non veteran males." Does it say that, sir?

A.

Q.

That is what this report says, sir.

And, Doctor, if you»wodld turn to page 23,'sir.'

Are you there, Doctor?

A.‘
Q.
saréomas,
A.
Q.
sentence,

"Previous

VI‘am getting there, sir. I am there..

Doctor, pagev23 discusses again softvtissue_

does it not, sir?‘

There is one sentence about it, yes.

Doctor, there is a considerable more than one
The first séntence at the top of the page says,

studies have reported that soft tissue sarcomas
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| were associated with exposure to phenoxy acetic acid such as

2,4-D and 2,4,5-T, the components of Agent Orange.” It says

that, does it not, sir? Did I read that sentence cb:rectly,

Doctor Suskind?
A. You read it corréctlyp sir.

Q. And, Doctor, it:goés on to say that "for all of the

‘| cases with the exception of case number nine,.occupational

exposure is obtained from deaths that did not seem to be
significant.” It says that also, doesn't it, sir?
A. That is what they say.

Q. And by occupational eprsuxe; the authbrsvare

referring to what these men do for‘a'living?

A.  oOr did.

Q. Or did. And it goés on to‘séy thaél"a’mofe recent
study of.ppstatesNew York Vietném veterans reported no‘éxcess'
éf\soft‘tissde sarcomas diagnosed througb 1980." It says
that, does‘ih‘not; sir? |

A. ;t does;‘sir.

Q.. And it also goes on to say that the present study,

that is the Exhibit 917, was not based on either adéquate_

numbers of deaths or adequéte exposure information to help’

resolve this important issue." It says that, doesn't it,

-8ir?

A. It does.
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Q. "Nevertheless, the highly significant excess of -
this rare malignancy in Vietnam veterans is important new

information. The latency period for soft tissue sarcoma in

adults is probably sufficiently long that several more years

of observation will be necessary before any conclusive

findings can be made." It says that also, does it not, sir?
A. That is what the report reads, sir.

Q0. Doctor, does the report make any association

|between these sarcomas and chloracne?

A.v In going through this report, sir, previouély I
don't believe I ha?e come acrossvthe mention 6f chldracne,
sir,-

Q. Is the answer then to my question that the report
makes no §ssoc1ation betﬁeen these sarcomas and chloracne?

A. = No, it is not, sir.

Q. Would you answer that? Does the report make an
association between -- | |

A. ~No,vit does not, sir.

Q. And it does_not make an association between
chloracne and soft tissue sarcomas?

A; It fails to mention thoracne and soft tissue

SAarcComa.

MR. CARR: Your Honor, would ybu direct the witnesa

to answer my gquestion?
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THE COURT: Doctof, again, we have been through
this a number of times today. Your answer was noﬁ‘responsive
to the question and I am ordering‘you to answer the queStion
as it is asked of you. Could you repeat the question for
him, pleése?

Q. I will state it once. The report, Doctor, makes no
assoéiation between chloracne and these’cancers,‘does it,
sir?

MR. HEINEMAN: The same objection as pteviously,'
Your Honor. | |

THE COURT: Same ruling.

A. I will answer that as accurate as I can, sir.

Q. - Read the report before you answer it; Doctor. The

report, now, Doctor, it may not be true, it may be false, it

may be made up, it may be making mountains out of mole hills,

it may be making’mountains into mole hills. My question is,

this report, Plaintiffs’ Exhibit 917, makes nofassociation

between chloracne and cancer, does‘it, sir?
A, It does hot associate at all.
Q. Thank you, Doctor.
| A. I am not finished, sir; It doés'nqt assdciéte at
all-soft‘tissue sarcomas with thg men#iqh of chioracne; And
that is my answer &nd it is as accurate as I can be. |

Q. But, Doctor, I have no quarrel with that answer at
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1 jall. It makes no associatidn?
2 | a. It makes no mention of an association.
3 Q. That is correct, Doctor, and it makes no mention at

4 'all of an association between chloracne and cancer, does it,

5 |sir? | | b
6 A. That isn't what you asked me in the beginning.
71 Q. That is just what you said. It makes no~mention'df 5

8 |an association between chloracne and cancer. Didn't you just
9 |say that?

10 A. It makes no mention of it because it doesn't

11 |mention chloracne at all.
12 Q. Dogtor, I didn't ask you because. Didn't you just
13 |say that it makes no mention of én association betweeﬁ
14} chloracne and cancer? Didn't you just say that? - ;
15 v A. That is right, sir. |

16 Q. All right, Doctor. Then, fine. Doctor, I will

17 | hand you now wh;t has been marked as Plaintiffs' Exhibit 1807 |
18 and ask you whethetkor not that is an.artiéle published in
19 the Scandinavian -~ what is that, SqandinaVian Journal?

20 | A. Of Work, Environment ahdbﬁeélﬁh pﬁblished by The i
21 institute of Occupational,ﬂealth ih“Helsinki, Finland.

22 Q. Is that a :ecdgnizéd pubiication in this area of

23 | environmental health, Doctor?

24 A. In the Scandinavian countries and Europe, yes. o
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Q. And is it considered authoritative, Doctor?
A. Journals are not authoritative. It is what is in
the journal.

Q.  But is it considered to publish things that are

authbritative? Not the journal, I agree with you.

A. In some dases, yes.

Q. And, Doctof, aré you familiér with this article by
Doctors‘Filippini, Bordo, Crenna, Massetto --vyou aré gding'
to héve to help me. I have never been to Italy-ahd-yoq 
have-- Musicco and Boeri? | |

A. Boeri. |

Q. - Do you recognize these}docto:s?

A, Nd, I don't, sir.

Q. Are you familiar with this article?

A. Not in detail, sir, no.

Q. Well, whether in detail or not, do you‘recognize it
as a publication, an authoritative article published_in:a__

recognized journal that scientists reiy upon and use in

'arriving at conclusjons, whether they agree with them or

disagree with them, in the various areas that-they:work'in?
A. 'No. I would have to recognize it as an article

about the subject that I see listed here in a fairly good

journal but I can't say that these people are‘éuthoritative,';

sir., I honestly can't.
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Q. Well, this -- when you say a fairly good journal,
by that do you mean that it is peer reviewed?
A. o don't"know whether this article would bevpéer

reviewed. I have no idea. I would assume, yes.

-Q.'_'All right;» Ahd.they ére}referring here that -- the

referencés made are ones that you are familiar with as well?
i see ybur 6wn 1977 and 1978 Léon_study mentibned( isjit not,
sir?: | |
A. It actually réfers to‘the wofking group, yes.

MR, CARR: Your Honor, I will 6ffer~this exhibit gﬁ
this time. |

MR. HEINEMAN: May counsei approach the bench?

THE COURT: Sure.

(Bendh conferénceihad outvof'the‘hearingrof the
jury.) o | . |

v ' MR. HEINEMAN: Your Honor, we would object to_ény

questioniﬁg of the witness aboﬁt thisrarticle and we would
submit/the witness‘has not'recbgnizedait'is authoritative,
It is hearsay. There‘hés‘been no fo@ﬁdatioﬁ»laidvforvits'

admission by either identification or authentication and,

therefore, it is clearly inadmissible.

MR. CARR: I will'concede that he didn't recognize

the authors, Your Honor, but he did say that this is a

recognized journal and that he believed it had peer reviewed
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érticles and Ivthink that is all the need to establishfin
order to examine the witness with reference to:this.‘ |

MR. HEINEMAN;F Well, first of all, I don't é§¢n
think it is énough to examine the witness with réferenge to'
it but it surely isn't enough to move itskadmiSSion and have
it admitted into evidence;_ |

MR. CARR: It is not necessary that I have it'in o
evidence, Ydur Honor, I just want to examine thé wiithS'
about it;,

 THE COURT: I think it is sufficient under the

cases that were stated before for_him to be examined under

it. Based on the entirety, it is about the journal ahd this

article, i think this court will recognize it as
autho:itative‘and you can queStioﬁ him about it. i gather
you are withdrawing your request for admission?
MR. CARR: Yes.
{(The following,proceedingé were had in the'hearihg
and presence of the jury).
Q. Doctor, these authorsbafe iaentified down at the
bottomvasnpart of theiNeq:ologiéai’Institute at Milan, Italy?
’A.- ;That»ié h§w ﬁhey identify theméel?es, sir.
 Q. Do you knoQ whether di not from your association in

Seveso, do you know whether or not they were involved in

‘stuQYing“the Seveso people?
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A. I do know that there was a study and I know people

{who have talked about this study including Mr. Merlo, sir.

Q. vWell,»this is a study done by‘this neurological
institute on people at Seveso, is that your knowledge?

A. I believe that there was a group from Seveso. I
don't see any control group here, sir.

Q. Doctor, I am not‘asking you about‘détails of the
study as yet. I aﬁvasking you whether or not yOu-recognize :
this és ﬁhe study thét you suggested Doctor Merlo referred to
and that you knew took place?

A. fes, I belieﬁé this was at least one of the studieé
that was done. 

Q. And this Neurological Institute at Milan, are you
familiar with that? | | |

A. No, I am not, sir.

Q. Doctor, have you‘had an opportunity to fead this‘ 
report before today?

A. | No, I.hé?e not.

Q. I would like to direct -- Have you read enough Of_
it at this point, Docior, that you can answer quéstions with
regard to it? .

| A. Not really. I would reaily like to read it a
little more thoroughly to answer questions aboﬁt’iﬁ, sif.

‘MR. CARR: Well, Your Honor, I acknowledge that the
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witness has not read 1t before and there are ‘some relat1vely |

vcompllcated conclusions that I want to ask about 1t. I think

in falrness to the w;tness, he should‘be‘allowedftouread it

1 and we are close enough o ending that I don't think we would

| lose much time. We would probably gain more time if the

witnéSs has anfopportunity tO"read it tonighttthan he would
be if I try to stumble through 1t with hlm.

THE COURT: I agree. We w1ll break for the day at‘

,thls point in tlme and we w1ll resume again tomorrow morning -

at 9:30.-‘I_would remlnd-you as I.do before any other

ouernight recess is that you are'not tohreaa, ;iétén:to'or-
watch anything about»this”case'in partiou1ar or‘subject
matter in general in any of the medla, prlnt or electronlc.‘
Thank you for your attentlon and cooperatlon. Court is g
adJourned. S | | | |

b Gentlemen;'couid_i see you’attthe.benoh for_justea;
mlnute, please7 | "

(Bench conference‘had out of the hearlng of the
jury;)v | |

vTHE‘COURTi,‘Yourare.going:tO'giuene tnat
responee?‘b' | |

| | "MR.HEINEMAN' I an told we uere not going to have

axwrittenfreeponset, Just our argument.» ‘We are not’901ng tog.

have a written response.
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THE COURT: Very good.

' 'COURT ADJOURNED:
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