UNITED STATES OF ARMERICA
BEFCHE FEDARAL TKADE CCLIFISSION

In the watter of

% SHERWIK-WILLIASS CO.,

& corvoration,

THE LOVWe BROTHERS CUFPaNY,
a corporation, &nd

JOHN LUC4S & CCPsNY, INC.,
a corporation.

DOCiisT K0e 3965.
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STIPULATION 45 TO CEBETsIN OF THE FACTS

Pursuant’ to the provisions of an Act of Congress
entitled "in Act to supplement existing laws agalnst
unlawful restraints and monopolies, and for other
purpeses™ approved Uctober 15, 1914, The Clayton Act,
as amended by an act of Congress approved June 19, 1936,
The Robiuson-Patman Act, (U.S.C., Title 15, Sec. 13},
the Federal Trade Commission, on the 8th day of December,
193G, issued its complaint against the above-named respon-
dents and caused such complaint to be served as reguired
by law, charging that said respondents were and had been
discrininating in price between different purchusers from
them of cormodities of like grade and gyuality in the course
of interstate comierce, in violation of the provisions of
subsection (&) of Section 2 of the said iset, as zumended.
The narties to thls proceeding being desircus of saving &
substantiel portion of the tiwe and expense incident to the
taking of testisony und there being no dissagreeiients between
themn as to some of the facts;

1T I5 HEFEBY STIPULATED AND AGRZED, by «nd between
d. T, Kelley, Chief Counsel Tor the Federal Trade
Coumission and Devies, rdichberg, Beebe, Busick and
Richardson, attorneys for the respondeuts, that, subject
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to the approval of the Coumission, the following
gtipulated facts, together with the exhibits mede a
part hereof, shall constitute a part of the record
herein,

DEFINITIONS

Ixcept where the context hereof requires another
or different meaning, the abbreviations and terms used
herein, for the purposes hereof, shall be understood
to have the seame meanings as such abbreviations and terms
were defined to have in Paragraph Four of the couplaint
herein. In the definitiomn of "Sherwin-williaws", nowever,
the words "parent company only" snall be deemed to have
been inserted in parenthesis for the purposes hereof between
"Co., " and “solely".

TENSE

ixcept where the context hereof indicates the con~
trary, the use of the present teunse herein shall be
deemed to include also the past tense.

EXfIBITS

411 exhibits referred to herein shall be deemed to
be attached hereto and made & part hereof.

PARTTAL STLTAVENT COF FACTS

P/RAGRAPH ONE: The Sherwin-@illiams Co. is a
corporation organized and existing under the laws of
the Ltate of Chilo and had its principal executive office
and place of business at 1200 i.idland Building, Cleveland,
Chio.,

Commigsion £xhibit A-1 is a certified cony of the
certificate of incorporation of the Sherwin-yiillizas Co.
and all amendments thereof to the date hereof., Couwmission
FIxhibit A-2 is a true and correct copy of the br-laws of
The Sherwin-#illiams Co. and contains all anendiients thereof
to the date hereof,

The Sherwin-wWilliawms Co. has had the same officers
end directors from on or about January 1, 1938 to the date
nereof, except that George T. Bishop is now deceased and
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his successor has not as yet been elected. The naues
of these officers and directors are gs follows:

DINECTORS OFFICERS

A. D. Baldwin Geo. 4. martin President

George T. Bishop H. D. ihittlesey TFirst Vice Fresident
fiarris Creech . J. Hain Vice President

C. S. uaton A, W, uteudel Vice President

H, J. Hain W. 2. Van stone Vice President

C. P. Jarden T. G. aurphey Secretary

D. a. Kohr L. H. Schroeder Treasurer

Geo, A, kartin
Ze. Z. kertin

L, W. Steudel
H. D. #hittlesey
L. ¥. Woleott

PARAGRATH TWC: The Lowe Brothers Cowpany is a
corporation organized and existing umnder the laws of the
State of Ohio and has its principal exzcutive office and
place of business at 424 dast 34 Street, Dayton, Ohio.

Commission ixhibit B-1 is a certified copy of the
certificate of iuncorporation of The Lowe Brothers
Company and all amendments thereof to the date hereof.
Coumission iZxipiblt B-2 is a true and correct copy of the
by-laws of The Lowe Brothers Company and contains all
amendments thereof to the date hereof,

The Lowe Brothers Coupany has had the saume
officers and directors from on or about Januery 1,
1938 to the date hereof. The names of these officers
and directors are as follows: :

&, . Fasig D. &. Kohr President

D. P. Haber A, W, Steudel Vice President

Ho. J. Hain C. . Parrott Vice Fresident

D. 4. ¥Hohr D. P. Haber Treasurer

Geo., i. kartin L. H. Schroeder Agsistant Treasurer
C. ., Parrott C. .. Parrott Secretary

L. II. Schroeder T. G. Lurpiey assistant secretary
4. We wteudel P. H. Harn Casnier

He D, Whittlesey

- 3 -
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PARAGRAPH THRES: John Lucas & Company, Inc., is
a corporation orvganized and existing under the laws of
the State of karyland and has its nrmclpal executive
office and place of business at 322 :tace a’creet,
Priladelphia, Pennsylvania.

Commaission Zxnibit C-1 is a certified copy of the
certificate of iucorporation of Johmn Luecas & Company,
Inc., and e2ll amenduents thereof to the date hereof,
Comuission Zxhibit O-2 is a true and ‘correct copy of the
by-laws of John Lucas & Coipany, Inc. and contains all
amenduments thereof to the date nereof.

John Lucas & Company, Inc. has had the saue
officers and directors from on or about Janusry 1,
1938 to the date hereof. The neauies of these
officers and directors ars as follows:

DIRECTORS UFFICERS
3eo. 4. Lliartin Geo. £, xartin President
Al ., Steudel . . A. Gorrell Vice President
L, H. Schroeder H. J, Goodyear Secretary-Treasurer
L. Reese H. H., Ottey Assistant Treasurer

H., J, Hain
ds 4, Gorrell
Jonn Jtokes sAdams

PiRAGRAPH FOUR: The Sherwin~Jilliams Co. (herein
sonebtimes referved to as the "parent company“; owns 100
of the issued and outstanding equity stock of the follow-
ing corporabions (herein sometimes referred to as "{irst
degree subsidiaries®):

The Lowe Brothers Coumpany;

John Lucas & Company, Inc,;

iscue white Lead and Color wWorks--of Hawtramck,

_ kichigan;
Detroit White Lead Works--of Hamtrameck,
kichigan; and,

w.artin Senouwr Coupany--of Chicago, Illinois,

The Sherwin-.illiams Co. of California,
each of which is engaged in the manufacture, sale and
distribution in commerce of trade sale and &llied line
paint products.
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Jonn Lucas & Company, Inc., owns 100,» of the issued
and outstanding equity stock of the focllowing corpora-~
tion (herein sauetimes referred to as a "second degree
subsidiary"):

¥, W. Lawrence & Company--of Pittsburszh,
Pennsylvania,

wilch is engaged in the manufacture, sale and distribution
in couserce of trade sale and allied line paint products.

iscme white Lead and Color sworks owas 100 of the
issued =nd outstanding eguity stock and controls the
policies and activities of the following corporations
(herein sometimes referred tc as “second degree sub-
sidiariesn):

The Peninsular Paint and Varnish Company--
of Hamtramck, michigen; and

The Lincoln Faint and Color Company--
of Lincoln, WNebreska,

each of which is engaged in the manufacture, sale and
distribution in caunierce of trade sale and allied line
paint products.

Zach of the aforesaid first and second degree sub-
sidiary corporations, with the exceptions of Feninsular
Paint and Varnish Conpany and Lincoln Paint and Color
Company, which are operated as departments or divisions
of iAcme White Lead and Color «orks, menufactures and
operates generally as a separate and distinct operating
company with & management and personnel, which is not
the same as the management and personnsl, either of the
parent company or of any of the other subsidiaries. JSach
of said subsidiaries, however, has certain officers and
directors who are also either officers or directors, or
beovh, -elther of the parent coipany or of one or more of
the other subsidiaries or of both the parent coipany and
of one or more of the other subsidiaries. {Paragruphs
{ne, Two and Three hereof disclose the cammson officer
and director situation as to the parent comnany, Lowe
Brothers and Lucas.)

TaRAGRAPE FIVE: TFor many years prior to wnd since
June 19, 1936, sherwin-iilliams has been end now is
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_engaged in the business of manufacturing, Selllng and

distributing (1) basic raw meterials used in the pro-
duction of paint, vernishes and lacquers, (2) speci-
fication paint, and (3) paint products. In tie course
and conduet of its business Sherwin-VWilliams has been
and now is manufacturing said paint products principally
at its factories which are located in Cleveland, Ohio;
Chicego, Illinois; Newerk, New Jersey; and Oakland,
California. Sherwin-Jilliams maintains and operates
approx1mately forty warshouses situated in as many
cltles in over twenty-five states of the United Ltates.
Sherwin-#illiams, for convenience in selling and delivering
its merchandise, maintains and operates district offices
or sales division offices in over one-helf of the cities
in which its warehouses are located, und, in additiom,
mainteins and operates a sales office in Washingtomn, D.C.,
where it has no warehouse, wvherwin-Jdilliams ewploys
several hundred salesnen who call regularly on all classes
of customers. The annual net sales of Sherwin-Jillians
in the United states of trade sale line paint products
alone total in excess of 16,000,000, Such products
are sold and distributed through (1) over 6300 authorized
dealers, & number of whom act &s distributors with respect
to a portion of such paint products purchased by thew,
(2] over 80 chain lumber vards, (3] ao)roxlmatelv 120
wholly owned reteail stores, end (L) other miséellaneous
mediuwms.

Coumiaission &xhibit a-3 discloses the locations of
the district offices, sales division offices and vare-
houses of Sherwin-williams as of august, 1938. Oherwin-
wWillisms maintains and operates warenouses at each one of
the district offices and sales division offices set forth
in #xhibit 4-3.

Commissicn Exhibit A-~4 discloses the locations, as
of august, 1938, of the uherWln-wllllaEE wholly owned
retail stores.

PsRAGRAPH 3IX: TFor many years prior to and since
June 19, 1936, Lowe Brothers hes been and now is engazed
in the business of manufacturing, selling and distrivuting
specification paint and paint products. In the course
and conduct of its business, Lowe Srothers has been and
now is ménufacturing paint products at its factory which

-6 -
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is located at Dayton, Ohio; Lowe Brothers i.zintzins and
operates seventeen wareiouses located in the following
cities: Dayton, Ohio; Chicago, Illinois; Kansas City,
kissouri; atlanta, Georgia; Boston, Massachusetts;

Jersey Uity, New Jersey; Cleveland and CGincinuuti, -
Chio; Cmaha, Webraska; liinneapolis, liinnesota; indianapolis,
Indiana; kemphis, Tennessee; Jucksonville, Floridua; Fort
orth, San sntonio and Houston, Texas, and New Crlsans,
Louisiana., Lowe Brothers, for convenience in selling-und
delivering its merchandise, maintains and operetes district
offices in the first six of the herein named cities in which
its warehouses are located. Lowe Brothers ewmploys & sub-
stantial number of salesnmen, who call regularly on all
classes of customers. The annual net sales of Lowe
Brothers in the United Ltates of trade sale line paint
products alone total over $4,000,000., Such products are
sold and distributed through (1) over 1500 authorized
dealers, (2) approximately 70 distributors, and (3)
epproximately 100 chaih lumber yards, (4) 11 wholly

owned retail stores, and {5} other miscellanecus mediums.

Commigsion Exhibit 3-3 is a map sipwing, as of
August, 1938, the location of the home office and factory
of Lowe Brothers, and the location of its district offices,
warehouses and retail stores.

PLRAGILPH SEVEN: For many years prior to and since
June 19, 1936, Lucas has been and now is engaged in the
business of manufacturing, selling and distributing
specification paint and paint products. In the course
and conduct of its business, Lucas hes been and now is
manufacturing said paint produets at its principal
manufacturing plant wihich is located in Gibbsboro, Lew
Jersey. Lucas raintains &nd operates seven warehouses
located in Philadelphia, Pa.; Boston, iass.; Wew York City;
Chicago, Ill,; albany, N. Y.; Pittsburgh, Fa.; and Hichwond,
Va. Lucas, for convenience in selling and delivering its
merchandise, maintains and operates sales offices in the
first four of the herein named cities in which its ware-
houses are located. Lucas euploys a substantial nuuber of
salesmen who call regularly on &ll classes of custouers.
The annual net sales of Lucas in the United states of
trade sale line paint products elone total approximately
$<,000,000. Such products are sold and distributed through
1) approximately 1500 authorized dealers, (2} approximately
100 <istributors, (3} 3 chain lumbsr yaerds, (4} 10 wholly
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owned retall stores, and (5) other miscellaneous mediums.

Comaission Exhiblt ¢-3 discloses, es of August,
1633, the locations of the sales offilces, warechouses
end retail stores of Lucas,

PARACRAPH EIGHT: EHach trade sale line paint
product menufactured by Sherwin-Williams conforms as
neerly as possible to the standard which has been deter-
mined upon by Sherwin-Williams for that particular product.
AS to any particular trade sale line paint product of
Sherwin-Williams, the entire output of such produet is
manufactured according to the same formulse, the processes
of menufacture and the finisned products ere substantislly
identical and the entire output thereof is of like grade
snd quality. Sherwin-Williams manufactures numerous
paint products of different formulae for different
consumption, such as, for example, exterior house paint,
interior house paint, ensmels, vernishes, etc., each of
which is a different product and a different composition,

Each trade sale line paint product manufactured by
Lowe Brothers conforms as nearly as possible to the
standard which has been determined upon for that particu-
lar product. As to any perticular trade sale line paint
product of Lowe Brotners, the entire ocutput of such-
product is manufactured according to the same formuleae,
the processes of menufscture and the finished products
are substantially identical and the entire output thereof
is of like grade and quality, Iowe Brothers manufactures
numerous paint products of different formulase for differ-
ent consumption, such as, for example, exterlor house
paint, interior house paint, enemels, varnishes, etc.,
each of which is a different product and a different
composition.

Bach trede sale line pasint preoduct manufactured by
Lucas conforms as nearly as possible to the standard
which has been determined upon for that particulsr
product. As to any particular trade sale line paint
product of Luceas, the entire output of such product is
manufactured according to the same formulae, the processes
of manufacture and the finished products are substantially
identical and the entire output thereof is of like grade
and quality. Lucas manufactures numerous paint products
of different formulae for different consumption, such
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for exwuiple, extericr house paint, interior house
ut, enamels, varnishes, ete., each of wiich is a

S,
i
fferent product and a daifferent composition.

a
i

og o

Xach of the manufacturers wmanufactures and sells
trade sale line naint products designed for like or
similar purposes. The trade sale line products of each
of the mapufacturers are coupetitive with the comparable
trade sale line nroducts of each of the other manu-
facturers end a deualer selling the trade sale line
products of one of the manufacturers in a given trading
drea often is in competiticn with a dealer selling the
trade sale line products of another of said manufacturers.

PiRAGRAPH WINzZ: In the course and conduct of their
regpective businesses as aforesaid, the manufacturers
transport or cause to be transported some of their paint
products, when manufactured, from their respective
factories aforesaid to thelr respective warehouses which
are located as hereinbefore set forth, in verious
states of the United States, and oftentimes ii states
other than the states in wiich their respective factories
are located end in which such shipments originated, ond
transport or cause to be transported their paint products
from their respective factories aforesaid or from their
respective warehouses aforesaid to the purchasers thereof
locuted in the several states of the United States and
in the District of Columbia, other than the states in
wiich their respective factories are located, and there
is and has been, at all times herein mentioned, a
continuous current of trade and commerce in said paint
rroducts between the respective factories, warehouses
and distributing points of said manufacturers and
purchesers from each of them located in wany and, as
to Sherwin+yilliams, in all of the states of the United
States and the District of Columbia,

Sherwin-iwilliams advertises its vaint products
nationally; Lowe Brothers &and Lucas advertise their
products in a wore limited mammer., 4s & result of said
advertising, sherwin-wWilliams has created a publiec
demand for its products throughout &ll of the states
cf the United ~tates and in the District of Columbia,
and each of the other manufacturers has created a
public demand for its products in seversl of the states
of the United <tates and, in some instances, in the

-9 -
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District of Golumbia.'

The wmanufacturers sell and distribute their
respective paint products for use, conswiption or resale
within the United States and in the District of Coluwbia,
in theé same states and places as and in compebition with
various other sellers of paint products. j.any of said
conpeting sellers distribute their products nationully
or in a number of the states of the United states, as
do the manufacturers, while many of sald competing sellers
distribute their paint produects to customers located
almost exclusively within the trading area or areas
eubraced within or adjacent to the trading areas in
which their factories are located.

The Sherwin-#¥illiams custoners who sell at rebtail
are occasionally competitively engaged with each other
locally, are oftentimes cawpetitively engaged locally
with the customers of Lowe Brothers and/or of Lucas and/or
cf one or more of the other subsidiaries of The Sherwin-
Williems Co. who sell at retail and are almost unifornly
coupetitively engeged locally with the retailer customers
of the competitors of The Sherwin-Williems Co., in the
resale of sald products, said resales taking place in
every state of the United States and in the District of
Columbia, .1 similar situation exists as to the retailer
customers of Lowe Brothers and &s to the retailer custcuers
of Lucas,

DiRAGRAPH TEN: Sherwin-williams, for the purpose
of selling and distributing its paint produecits, has
divided the territorial United States into six zones.
Cosmission £xhibit a~5 1s a map, in colors, which dis-
closes, as of august, 1938, the territory embraced within
each of the six zones. For each zone, sherwin-<illiaws
has published the prices that have been applicavdle from
time to time, on sales of its paint products to dealers
in that zone (hereinafter referred to as "dealers list
prices™ and whenever this term is used with respect to
Sherwin-ywilliems, it shall be understood to refer to that
one of the siz different declers list prices issued by
Sherwin-wWilliaws that shall be in effect at the tiwe and
that shall be applicable to the particular situuticn or
situations under consideration), the differentisls in
prices between the zones being sufiicient, as & rule,

- 10 -
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to compensate Sherwin-4illiams for the differences in
the average cost of freight between its factories and
its warehouses in the various zones., osherwin-.jdilliems,
as a rule, ships its paint products to its custouers
f.0.b. the warehouse nearest the custower., In all
cases where the customer buys @ carload or truckloud of
20,000 pounds or wmore &nd recelves shiprent direct frow
the factory, freight is allowed.

The dealers list prices herein mentioned, so far
as applicable to trade sale itews, since dune 19, 1930,
have been subject to various discouhts, depending either
upon the total volume of Lherwin-Jilliams paint products,
or certvain of thex, purchased by one customer during a
specified period or upon the single order guantities
purchased by, eand shipped to, one customer. Under the
"per order™ discount plans, a customer was not denrived
of whatever discount he was entitled to receive upon
his single order purchase, although Sherwin-#illiawus,
because of circumstuauces beyond the control of the
customer, had to fill his single order by two or iore
shinmments.

On or abcut January 3, 1938, Sherwin-Jdilliawms,
and shortly thereafter, Lowe Brothers and Lucas
coismenced to operate under a discount plen (hereinafter
referred to as the "1938 Plan") which was operative
from that dute until on or ebout September 1, 1939.
The 1938 Plan, briefly described, was as follows:

To any customer who purchased in one order

for shipment at one time less than 24 gullons ;/
of trade sale line paint products, no discount
was granted from the deulers list prices

(except a 25 discount for cash within 10

days from date of invoice}; to any custowmer

who purchased such paint »roduects in one

order for shipment at one tiuwe to an

aggregate of 24 gallons or riore, the

following scale of discounts applied:

24 to 45 zellons 65 off dealers list
on entire order of

) such itens,
L8 to &4 gallons 8/ off dealers list
on entire order of

such iteus.

;[’ FProducts packaged and priced by the pound were cal-
culated aut the rate of 1 gallon to every 12 pounds.

FTC - SW - 600085 -1l -
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84 gallons &and 10/ off dealers list

cver on entire order of
such iteus.

Carloads and 140 off deslers list

Truckloads (frow on entire order of

factory) such iteus.

Thne aforeuientioned discount was shown on the face
of the customer's invoice and the customer was billed
for the net price, after the deduction of the per order
discount.

Cn or about September 1, 1939, Sherwin-Jilliaus,
and shortly thereafter, Love Brothers and Lucas, ceased
to operate under the 1938 Plun herein described end
commenced to operate under a discount plan (herelnafter
referred to as the "1939 Plan'), pursuant to which
discounts from dealers list prices are dependent upon
the annual volume of trade sale items purchased by a
customer, with one exception hereinafter noted. Under
the 1939 vnlan, as applled by Sherwin-williaus, a

customer purchasing less than 4500 worth of uuch
products during & year receives a 5% Giscount from
dealers list prices. 4 customer purchasing Lore than
500 worth of such products during one year receives
an additional 5, discount. Such & customer pays 95%
of dealers list prices, less 5% of such prices as so
reduced, Such discounts are given on tihe face of the
custoner's iunvoice., ohether a particular custoumer is
entitled to receive the 5% or the 55 = 5% discocunt
ig determined by ascertaining his purchases of trade
sule items in prior years. Unless it appears that
the customer's purchases of such products will be far
in excess of 500 & year, Sherwin-.williams reguires on
executed contract by the customer that he will purciese
from Sherwin-.7illlsus trade sale line produets in the
amount of 500 or more during the course of the year,
4 customer purchasing in carloads or truckloads zund
receiving shipment direct from the factory receives
a further 5% discount. .8 to sueh & customer, the
present base price of 9355 of declers list prices is
reduced by 5% thereof wnd by & rurther 5% of the net
11gure thus obtained, to arrive wh ithe net price
2 the carload cor truckload custoumer pays.

Under the 1938 Flan and during sll the time it was
in effect, it was the general pelicy and practice of
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Sherwin-dilliams to sell 1ts trade sale line paint
products to its dealers and Lherwin-Wwillizws sold suech
produets to such dealers, generally &t its deulers list
prices, less whatever discounts may have been applicable
under the 1938 Plan., It iz, and, since uvepteuber 1, 1339,
has been, the general policy and practice of Saerwin-
Jilliams to sell its trade sale line paint products to-
its dealers and sSherwin-«11liams has, since oeptember 1,
1939, been selling and is now selliug such products to
such dealers, generally ut its dealers list prices,

less whatever discounts are applicable under the 1939
Flan. ’

Comuission Jxhibits a=-6 to 4-9, inclusive, ure
sherwin-Williams Price Lists, /76, effective Januery 3,
1938, and contain deslers 1ist prices For the first four
zones for the period the 1938 Plan was in effect. Cowuis-
sion u©xhibit 4-10 sets forth the Discount Lchedule under
the 1938 Plan which was adplicable o sald Frice Lists 776.

Commission .ixhlbits a-11 to A=-l4, inclusive, are
~herwin-Williams Price Lists, ;/77, effective Septewber 1,
1939, «nd contain dealers 1ist prices for the first four
zones for the period during which the 1939 Flan has been
in effect. Cowmission Zxhibits i4-15 to 4-16, inclusive,
set Torth the discounts under the 1939 Plan wiich are
applicable to said Price Lists #77.

PLRAGRAPH ELEVEN: The Lowe Brothers methods of
selling and distributing its paint products, so far as
concerns the establishment of zones, the publishing of
its own dealers list prices for each zone, the collection
of freight charges and the applicability of the 1938 aund
1939 Pluzns to such dealers list prices, have been and
are substantially the sawe &s those of Sherwin-willims,
with the followlng exceptions:

- 1. ZLowe Brothers, in shipping its paiut
products to its customers f.o.b. its
warshouse uearest the custouer, iwukes
it & practice to egualize tine freight
charges with the freight charges appli-
cable froa that warshouse of &« seller
{or of ancther of said wanufacturers
or of one of the other subsidiaries
of The cherwin-.Jillieams Co.j wiaich is
nearest to the customer,

2. Under variations of the 1939 Flan appli-
cable to Lowe Brothers,

FTC - SW - 000087
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{a] 4 customer purchasing wore than $500
worth of trade sale line paint products
during a year receives a 10% discount
from dezlers list prices instead of a
5% - 5% discount; :

(b) & customer purchasing in carloads or
truckloads and receiving saipment
dlrect from the factory receives a
15% discount instead of a 5k-5%-5%
discount; and

(¢) hether a particular customer is
ertitled to receive the 10% discount
is determined by averaging his pur-
chauses of trade sale items over a
three~year pe-iod, but as soon as
thet average Talls below ;500,
the classzification of such cus-
tomer is changed to eliwinate
the discount to which & custouer
purchasing over $500 is entitled.

Under the 1938 Flan and during all the time it was
in effect, it was the general policy and practice of
Lowe Brothers to sell its trade sale line paint products
to its dealers and Lowe Brothers sold such products to
such dealers, generally at its dealers list prices,
less whatever discounts may have been applicable under
the 1938 Plan. It is, and, since on or about Septeuwber 15,
1939, has been, the general policy and practice of Lowe
Brothers to sell its trade sale line paint products to
its dealers and Lowe Brothers, since on or about
September 15, 1939, has been selling and is now sell-
ing such products to such deslers, generally &at its
dealers list prices, less whatever discounts are anpli-
cable under the 1939 Flan,.

Comnission Zxhibits B-4 to B-7, inclusive, are
Lowe Brothers Price Lists, 731, effective Jannary 15,
1938, and contain its dealers list prices for the first
four zones for the psriod the 1938 Flan was in effect
and the discounts applicable thereto. Commission
4xiibits B-8 and B-9, inclusive, are Lowe Arothers
Price Lists, .31k, effective July 1, 1938, =zné conbain
its dealers list prices for the 1ast two zcnes for the

period the 1938 Plan was in effect znd the discounts

upplicable thereto., Comiission dxhibits 3-16 to B-13,
FTC - SW - 000088 - 14 -
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inclusive, are Lowe Brothers FPrice Lists #32, effective
September 15, 1939, and contain dealers list prices for
the first four zones for the period during which the 1939

Plazn has been in effect. Commission sxhinits B-14 and B-15,

inclusive, are covering letters which Lowe Srothers 'sent
to all of its deslers in the under and over 500 a year
class, respectively, at the sume time that Price Lists
#32 were sent to them, oun or about Ceptember 15, 1939.

PiRaGRAPH TWELVE: The Lucas methods of selling znd
distributing its paint products, so far as concerns tie
establishment of zones, the publishing of its own dealers
list prices for each zone, the collection of freight
charges and the applicability of the 1938 &nd 1939
Plans to such dealers list prices, have been and are
substentially the same as those of Sherwin-willieus,
with the followlng exceptions:

1. ‘+Yhe territorial United Stutes has been
divided into 4 instead of 6 gzones;

2. Lucas allows freight to destination,
The paint products ars shipped f.o0.b.
the warehouse, but the customer is per-
mitted to deduct freight frow the net
amount of the invoice; and

3. Under a variation of the 1936 Plan uppli-
cable to Lucas, custoners purchasing in
carloads and truckloads of 20,000 pounds
or more direct from the factory were
allowed & 12% rather than a 143 discount
from dezlers list prices.

4. Under variatiouns of the 1939 Plan anpli-
cable to Lucas,

- {a) The discounts allowed by Lucas are
based upon three different groupings
of products, &s follows: Gn group 1,
discounts are 10 - 10,0 t© custauers
purchasing less than ,500 worth of
such products Jduring one year, znd
10/ - 10% - 5% to custoumers purchasing
more than ;500 wortn of such products

- 15 =
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during one year, and 10% - 104 - 55 -
5% on carload and truckload shipments
of such products direct from the factory
to the purcheser. On group 2 products,
the discounts are 5% to customers pur-
chasing less than 500 worth of such
products during one year snd 5% -~ 5

to customers purchasing more than

$500 worth of such products during one
year with an additional 5% oun direct
carload and truckload shipments of such
products. On group 3 products, there
are no discounts whatsoever;

(b} Discounts are granted upon the basis
of the tobtal purchases of trade sale
items by a customer during the vre-
ceding year.

Under the 1938 Flzn and during all the tiwe 1t was
in effect, it was the general policy and practice cof
Lucas to sell its trade sale line paint products to its
dealers and Lucas scld such produets tc such dealers,
generally at its dealers list prices, less whatsver
discounts way have been avplicable under the 1938 Elan,
It is, =nd, since on or about Septeimber 5, 1939, has deen,
the general policy and practice of Lucas to sell its
trade sale line paint products to its dealers, and
Lucas, since on or about September 5, 1939, has been
selling, and is now selling, such products to such
dealers, generally at its dealers list prices, less
whatever discounts are applicable under the 1939 Plan.

Commission &xhibits C-4 to C-7, inclusive, are
Lucas Price Lists #22-a to 22-d, inclusive, effective
January 10, 1938, and contain its deaslers list prices
for the four zones for the period the 1338 Plun was in
effect. Commission Exhibit C-8 sets forth the aiscount
schedule under the 1938 Plan which was applicable to
sald Frice Lists ;#22-a 1o 22-d, icclusive. Cowmission
sxhibit s C-9 to 0-12, inclusive, are Lucas Price Lists
#R23-a 0 23~d, linclusive, effective september 5, 153G,
and contain dealers list prices for the four =zoaes for
the period during which the 1939 Ilan has been ino effect.
Corguission Exhibit C-13 sets forth the discounts under
the 1939 Plan which are applicadle to said Price Lists

FR3~-a to 23-d, inclusive.

- 16 -~
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PLRAGRAPH THIRTEEW: The manufacturers sell their
trade sale line paint products to a number of chain
or line yard lumber cowpanies. 4 chain lumber yard
customer may operate from two to over seventy unit
stores. N

For the purpcse of granting and e&llowing the
guentity discounts under their respective 1938 rlans,
each of the manufacturers customarily treated zn order
from a unit store of one of its chain lwmber yard
cusboners in the saue way that it treated an order
from an independent dealer. If the order was Tor less
than 24 gallons of trade sale itewms, dealsks list rrices
were charged; if for more, the discount applicable to
the number of pullons ordered was granbed and sllowed.
However, for the purpose of granting zmd allowing such
discountg, each of the munufacturers treated all orders
received at one time from the wair office of & chuin
luwmber yzrd as a single order, although such coxbined
order may have called for shipuents to a number of
the unit stores of the chain. This privilege granted
chein lumber yard customers was xnown as "pooling".

The sechanics of ordering, involcing, shipping and
pilling in a typical case of this sort mey be described
as follows:

ssch of the unit stores of the chain thel peeded a
supply of peint products would designate cn the regular
order forms of the particular manufacturer fro:: which
that chain was purchasing the wriount, numb:r, sizes,
colors, stc., of the paint products desired by it,
together with the name and address of the unit store.

These filled in order forms were sent by the unit stores

to the main office of the chain which in turn would forward
a nuwiber of them at one time to the wanufacturer. The
nanufzeturer would give, to all these orders which were
recelived at one time from one chaln lumber yard custoumer,

s single order nuwber. This order number would then be
rlaged by the wanufacturer upon each of the order Torms
that had been executed by the various unit stores. The
mmnufacturer would place after thls order nwiber the letters
i, B, C, D, &, ete,, to designate the different unit stores
to which shipuents were to be nade.

veparate invoices were mude out by the .xaumufacturer
w0 cover the naint products listed on each one of the
crder forus which had been executed by the various
unit stores. .ny particular invoice wizht cover

FTC - SW - 000091 - 17 -
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only & very few gallons of trade sale line paint
produets, but the guantity discount granted, allowed
and shown on the face of each of such invoices was
that applicable to the cozbined gallonagze of such
products covered by all of the orders received from
the chain lumber yerd customer at one tinme. For
exasnle, if the pooled order totaled over 84 gallons
of trade sale items, the invoice covering the ten
gallon order of but one unit store would grant, allow
and show on the face of such invoice a 10% discount
off the manufeacturer's dealers list prices.

The paint products ordersd by the various unit steres
through their main office were then shipped by the manu-
facturer to such unit stores at the varicus addresses wiich
appeared on the order forms filled out by such stores. 4ll
the invoice sheets which covered all the orders of sll the
unit stores wialch had been forwarded to the wmanufacturer at
cne time by the main office of the chaln lumber yurd were
then sent to the wain off'ice of the chain fcr payment.
Thusg, the mwin office of each chain received detailed
inforamation and detailed billing, regurding the separate
orders of its unit stores which together made up the
pooled order and regarding the individual shipments
nade pursuant thereto.

Commission Exiiibit B-16, consisting of 54 pages,
numbered 1 to 54, inclusive, contains true and correct
copies of filled out order forms executed by the unit
stores of four of the chain lumber yard custcmers of Lowe
Brothers calling for shipments tc one &nd to :uore than
one of the unit stores thereof, invoices covering the paint
products so ordered, together with certain explanatory
matter, It is agreed that the evidence contalned in
Exhibit B-16 with respect to ordering by, iuvoicing, shipping
to and billing chain lumber yards, in cases where the main
office of the chain pooled the orders of its unit stores, is
trpical and representative of all the evidence that might be
introduced herein with respect to the mechanics of handling
the orders of all such customers by &1l of the manufacturers.

The peoling privilege herein described was extended by
each of the manufacturers, not only to all of its chain
luber yurd customers, but also to every one of its custouers

- 18 -
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which owned, controlled or operated two or more stores.

Sherwin-Willlams, under the 1938 Plan, granted and
allowed to some of its chaln lumber yard customers a flat
10% discount off dealers list prices on sll their purchases
of trade sale items, irrespective of the size of the order.
In such cases, & separate order for a few gellons of such

products from a unit store of one of such chalns sent directly

to Sherwin-Williams was accorded the 10% discount.

The salesmen of the manufscturers in general devoted

gpproximately the same amount of time in calling on,-servic-
ing and rendering sales assistance to a unit store of a chain

lumber yard customer as was spent on an Iindevendent dealer
in the same territory whose per order and annual purchases
were approximately the same as those of the unit store.

PARAGRAPE FOURTEEN: For the purpose of granting
and allowi the quantity discounts under its 1938
Plan, Sherwin-wWilliams adopted the practice of accumue
lating the orders of some of its distributors and
dealers, either for a specified period, usually a week,
or for a time sufficiently long to enable the particular
distribubor or dealer to earn the meximum quantity
discounts for orders of less than cerload quantities,
end has granted and allowed to such distributors and
dealers, the quantity discounts spplicable to the
gallonage represented by the orders so accumulated.

For example, Sherwin-Williasms accumulated the
orders of its dealer in Crystel Falls, Michigan, until
the orders received by it from him covered 84 gallons
of trade sale items; the 10% discount from dealers
list prices was then granted and allowed in involcing
end billing such dealer on his purchases of a2ll such
items, Sherwin-Williams nevertheless customarily
shipped to seld dealer as often as it received orders
from him, and irrespective of the size of the order.
This practice necessarily resulted in this dealer
recelving a flat 10% off dealers list prices irrespec-
tive of the size of his individual orders.

Further 1llustrating the practice herein considered,
Sherwin-Williems totaled the gallonage of sll orders
recelived in a perlod of one week from anyone of some,
but not all, of its distributors and dealers in the
trading area known as "Metropolitan New York"™, and
granted and allowed to each such favored distributor and

10
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dealer on each order the yuantity discount taat would
have been applicable, nad such gallonage been covered
by one order for shipment at one time. Sherwin-
wWilliaws neverthsless custcornerily shipped or jdelivered
to its thus favored distributors and dealers in
Letropolitan ew York as often as it received orders
froa theam, znd irrespective of the size of the indi-
vidual orders. In the cases of several of such favored
distributors and dealers, Sherwin-williams freguently
delivered to them as often «s once a day. This prac-
tice usually resulted in the favored distributors and
dealers receiving 10/ off dealers list prices, irre~
spective of the size of the individual orders.

During the period that the 1938 Plan was operative,
neither Lowe Brothers nor Lucas accumulated the orders
of their distributors and dealers located ia i.etropolitan
New York or in other trading areas with respect to
which Sherwin-Williams adopted this practice.

PiRAGRAFH FIFTSEN: Lowe Brothers, from on or
before January 15, 1938, until on or aboutb lLay 6,
1940, mainteined & warehouse in the building at
2063 E. 55th Street, Cleveland, Cuio, owned by The
Clevelund Builders Supply Company (hereinafter
referred to as "Cleveland Builders"}, a corporation
orzenized and existing under the laws of the ~tabte of
Chio. Cleveland Builders, during the period aforementiocned,
has been and is now engaged in Clevelsnd and envircns
in the sale and distribution of paiirt products, w«nd
has been und is itself a dealer in Lowe Brothers
products.

Approximately three-fourths of the paint products
which have been stored by Lowe Brothers in said warehouse
huve been ultimately shipped by Cleveland Builders,
pursuant to the instructiocns of Lowe Brothers, to
customers of Lowe idrothers, other than Clevelund
Bui¥ders., The rewaining paiat products stored oy
Lowe Brothers in sald werebouse huve been withdrzwn
frcm tiwme to tiwe by Cleveland Bullders and deiivered
by Clevelwund Bullders to its own custcuers to whois
it has s0ld such productss

On cr before the tenth day of euch mouth duriug

the period thet its 1938 Plan was in effect, Lowe
Brothers paid to Cleveland Bullders, in lieu of a

- 20 =
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fixed monthly rental for the aforesaid warehouse #nd
for services perforued by Cleveland Builders, or its
employees, in connection therewith, & ccmuission eyual
to 10% of the total net amount of Lowe Brothers
naint products shipped out of said warehousz to Lowe Brothers!
customers by Cleveland Builders during the inmediutely-
nreceding month. Payment was made by credit wmesiorandum.
Clevelend Builders used this credit memorandum as an
cffset against the suns due Lowc Brothers for waint
nroducts purchased by Cleveland Builders and withdrawn
by it from the werenouse for its own account during the
invediately preceding month.

Lowe Brothers guaranteed that Cleveland Bulilders!
annual commissions would total not less than eigiteen
hundred dollars (%1800,00) & year. No coumissions
were naid by Lowe Brothers on Cleveland Builders'! cwn
purchases of stock frou the werehouse. The cost to
Lowe Brothers of nrocuring warehousing services and
facilities comparsble to those furnished by Cleveland
Builders does not normally exceed 73 of the net
amount dilled by it on #ll the paint products so
warehoused. It 1s agreed that the 10% commigsion
naid by Lowe Brothers to Cleveland Builders was at
least an adequate payhment to Cleveland Builders
for the warehousing of «ll the »aint products which
were, from tilie to time during the aforeumenticned
period, stored in said warehouse, including those
purchased by Cleveland Bullders for its own wccount,
and for services rendered by Cleveland Builders,
cr its employees, in connection therewith.

whenever Cleveland Builders received an order
from any of its own customers for any of the Lowe
Brothsrs paint produects, it withdrew frow the Lowe
Brothers warehouse sufficient paint nroducts to Till
said orders. Tickets were wmade out to cover cach
such withdrawal., These tickets showed the value at
dealers ligt prices of the paint nroducts so withdrawn.
{nly rarely did en individual ticket cover &4 cor nore
Ballons of Lowe Brothers trade sale iteums; oftentiues,
& single ticket did not cover 24 gullons of zuch
products, Cleveland Builders made almost daily with-
drawals frowm the warehouse; occasionclly, ore than
cne withirawal wes wade during one day.

- 21 -
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Zarly in each month, Lowe Brothers billed Cleveland
Builders for all the paint products withdrawn from the
warehouse by Cleveland Builders during. the preceding
montih.

During the period that its 1938 Plan was in effect,
Lowe Brothers granted and allowed to Cleveland Bullders
a flat discount of 12% from deslers list prices on
gll its opurchases of trade sale items. This discount
was arrived at by estimating that, if Lows oSrothers
had not had a warehouse in one of Cleveland Builders'
buildings, a burchaser of the quantities custouarily
purchased by Cleveland Builders would ordinurily
purchase 50% in carload yuantities and the rewaining
507 in 84 gallons or greater L.C.L. guantities. During
said period, Cleveland Builders purchased anuually
from Lowe Brothers at dealers list prices between
$10,000 and 311,000 worth of paint products. (in «ddi-
tional 7% percent discount on sucih purchases was also
granted and allowed on the theory that, with respect
to one-half of its purchases of such products, Cleveland
Builders acted as a distributor. OSuch discount is not
here wmeterial and this stipulution does not purport to
cover the Tacts with respect to it.)

-~ dealer's paint inventory will norually averase
botween 25% and 50 of his snnuel purcaases, 1in other
vords, & dealer does not normelly turn over his puint
stock more frejuently than four times & year.

Cleveland Builders, during the period the 1938
Plan was in effect, was in coupetition in Cleveland
and environs with the custoners of Sherwin-williszmws,
with the customers of Lucas and othsr subsidiaries
of The sherwin~Willisms Co., and with the customers
of the competitors of The vherwin~williams Co, in
the seale and distribution of paint products.

Commission Exhibit B-17, consisting of seven
peges, numbered 1 to 7, inclusive, contains « record
of the paint withdrawals by Cleveland Builders froam
the Lowe Brothers warehouse for the iontis of July to
December, 1938, inclusive, the ticket number covering
each such withdrawal, the date therecf, and the deulers
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1ist prices of the paint products so withdrawn, together
with the total amounts billed for the paint withdrawn
during each of such months. Comuission Zxhibit B-18,
consisting of 6 pages, numbered 1 to 6, inclusive, are
invoices covering paint products ordered by Cleveland
Builders from Lowe Brothers and shipped by Lowe
Brothers from its factory in Dayton, Chio.

PARAGRAPH SIXTEEN: In addition to the per order
quantity discounts applicable under their respective
. 1938 Plans and generally available to all purchasers
Trom them and the volume discounts and carload or
truckload quantity discount appliceble under their
respective 1939 Plans and generally available to all
purchasers from them, the manufacturers have regularly
and customarily granted and allowed and are now grant-
ing and allowing functional discounts to customers who
have cualified as jobbers, wholesalers or distributors.
It was, at the time of the issuance of the compleint
herein, the established policy and practice of the
manufacturers to grant and aellow functional discounts
only to jobbers or distributors and to such deslers
that perform the functions of the jobber or distributor,
and only in the latter cases, to the extent that such
dealers performr such functions. It was not, at the tinme
of the issuance of the complaint herein, the policy or
general practice of the manufacturers to grant or
allow functional discounts on paint products which were
resold by distributors or dealers (1) directly to
regular or occasional consumers or (2) indirectly
through retail branches, owned or coantrolled by the
distributors or dealers, to regular or occasional
consuners, :

Sherwin-¥illiams does not have any customers who
operate exclusively as distributors, but does grant
functional discounts to sowme of its dealers who per-
form-the functions of a distributor; that such dis-
counts, depending upon the services performed by the
distrivutor, vary from 5% to 1244, although they
customarily emount to 74% or 10%. Sherwin-williiams,
as a rule, recuires its dealers ascting es distributors
to subilt statements after the end of each moanth
showing the total sales at dealers list prices uade

FTC - SW - 000097
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to other dealers during the preceding month, ¥rom
such tobal sales, Sherwin-i{iilliams deducts the dis-
counts that have been received by ihe reporting
dealer with respect to the purcheses waich have been
50 resold. The applicable percentage functional
discount is then applied to the net amount thus
obtained to ascertain the sum due the reporting
dealer as a functional discount for that month.
Sherwin-williams then issues a credlt memorandum
to the reporting dealer covering the functional
discount so allowed for such month.

Lowe Brothers, during the period its 1938 Plan
was in effect, allowed & maximum functional discount
of 15% to its distributors. In the case of dealers
performing all of the functions of a distributor,
the functionel discount, as a rule, bore the same
- ratio to 15 as the percentage of the dealerts dis-
tributor business bore to his entire business. The
functional discount, as a rule, was granted and -
aliowed on the face of the invoice and was based
upon the gross deollar value of the dealer's purchases
at dealers list prices and prior to the deduction of
the per order quantity discounts, Since its 1939
Flan has been in effect, Lowe Brothers has allowed
a meximum functionel discount of 17% to its dis-
tributors, The functional discount is now based
upon the net amount of the dealer's purchases at
dealers list prices, after the deduction of the wvolume
or quantity discount.

Iucas, under the 1938 Plan, allowed and now
&llows, under the 1939 Plan, a maximum functional
discount of 1% to its distributors. In the case of
dealers performing all of the functions of a dis-
tributor, the functional discount, as & rule,
formerly bore and now bears the sawe ratio to 15 as
the percentage of the dealer's distributor business
bore or bears to his entire business, The functional
discount, as & rule, was and 1s granted or allowed
on the face of the invoice and was and is based upon
the net esmount of the dealer's purchases at dealers
list prices, after the deduction of the gquantity or
volume discounts.
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PARAGRAPH SEVENTEEN: During the time that Loth
the 1938 end 1939 Plans have been in effect, Lowe
Brothers, as a rule, has accepted and now accepts the
statements of its dealers as to the percentage that
their distributor business bears to their entire
business. As a result of this method of computing
and paying functional discounts, however, a substantial-
number of Lowe Brothers dealer-distributors have been
receiving functional discounts with respect to = sub-
stantial portion of the trade sale items resold by
then to regular end occasional consumers, either -
(1) directly or (2) indirectly, through retail branches
owned by them.

All of the Lowe Brothers dealer-distributors
who receive functional discounts on trade sale item
purchases which are resold to reguler end occasional
consuners, either (1) directly, or (2) indirectly,
through retail branches owned by them, are occasionally
in competition with other Lowe Brothers dealers, are
frequently in competition with the dealers of another
of said weanufacturers or of other subsidiaries of The
Sherwin-Williems Co., are almost invariably in com-
petition with the dealers of other sellers, and are
not infrequently in competition with the dealer--
distributors, either of Lowe Brothers, or of ancther
of seid manufacturers, or of other subsidiaries of
The Sherwin-Williams Co,, or of other sellers.

PARAGRAPH EIGHTEEN: “hen Lucas adopted its 1938
Tlen, all dealer-distributors were reguested to subuit
invoices or certified statements each month showing
the sales of trade sele items to other dealers during
the preceding month., Some of the dealers complied;
others said they would not do so. As a result, the
compeny adopted two forms of distributor agreements,
the first (yellow) being signed by all distributors
who were willing to submit invoices or certified
statements each month, the second (white) being signed
by those who would ac¢ no more than certify the
percentage of their business transected with retail
dealers., Commission Zxhibit C-14 and C-15 are true
and correct copies of these two forms of distributor
sgreements. It is agreed thet practically 211 Lucas
distributors have signed only the white contract,
Exhibit G-15, and, during the time that the 1938 and
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1939 Plans have been in effect, have received functional
discounts from Incss on the basis of the representations -
contained therein. As a result of this method of
computing and paying functionel dlscounts, a substantial
mumber of Lucas dealer-distributors, have been

receiving functional discounts with respect to a
substantial portion of the trade sale ltems resold

by them to regular and occasional consumers, either

(1) directly, or (2) indirectly, through reteil branches
owned by them,

All of the Tucas dealer-distributors who receive
functional discounts on trade sale item purcheses which
are resold to regular and occasional consumers, either
(1) directly, or (2) indirectly, through retail branches
owned by them are occasiocnally in competition with the
other Lucas dealers, are frequently in competition with
the dealers of another of said menufacturers, or of other
subsldiaries of The Sherwin-Williams Co. sre almost
invarisbly in competition with the deslers of other
sellers and asre not infrequently in competition with the
dealer~distributors, either of Lucas, or of another of
seld menufacturers or of other subsidisries of The -
Sherwin-Williams Co., or o6f other sellers.

PARAGRAPHE NINETEEN: Ali of the prices and discounts
on said prices of the manufacturers have been made in
the course of commerce, :

PARAGRAPH TWENTY: The effect of the discriminstions
in price, set forth in Paragraph Thirteen to Fifteen,
inclusive, hereof, has been and may be substantially
to lessen compstition with the respondent or respondents,
as the case may be, intheline of commerce in which they
are engsged; to injure, destroy, or prevent competition
with the respondent. or respondents, as the case may be,
and to injure, destroy or prevent competition with the
customers of said respondents who recelved the benefit
of such discriminastions.

It is agreed that any and all asdmissions of and
agreements as to facts made in this Paragrsph Twenty by
the respondents are solely for the purpose of this
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proceeding, the enforcement or review thereof in the
Circult Court of Appeals and for any revlew in the
Suprems Court of the Unlted States,

Dated this

b F ayor AL 4., 100.

FEDERAL TRADE COMMISSION

AR
By Wi / l4
. L'+ Kelliey, ef ‘Counsel.

Db, Bkl Bl 6. 4.

Davies, Richberg, Besbe, Busick

and Richardson,

ttor for Respondents.
o 4 2o A
i

APPROVED; December 6, 1940
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