PLAINTIFF’S EXHIBIT

KRC-367

AFFIDAVIT
STATE OF KANSAS §
COUNTY OF SEDGWICK g
BEFORE ME, the undersigned authority, on this day personally appeared H. Allan Caldwell,
who being by me first duly sworn, on oath deposed and said:

“My name is H. Allan Caldwell, I am of sound mind, capable of making this affidavit, and
personally acquainted with the facts herein stated. Iam the custodian of the corporate records of the
Koch Industries companies and am Corporate Secretary of the partners of the Limited Partnership
and Legal Counsel to them and to the Limited Partnership

No Koch corporation, partnership or affiliate owned or controlled any refinery in Nueces
County, Texas before November 1981.

Exhibit “A” is a true and correct copy of the agreement by which Koch Industries, Inc.
purchased a refinery formerly known as the “Suntide” refinery from its former owners effective
November 13, 1981.

Exhibit “B” is a true and correct copy of the agreement by which Koch Refining Company,
L.P. and Koch Exploration Company purchased certain assets, including a refinery formerly known
as “Southwestern” refinery, from their former owners, effective _August 8, 1995,

The transactions reflected in Exhibits “A” and “B” reflect purchases by Koch form third
parties in which Koch had no ownership and of whom Koch had no control. The sellers in the
transactions were separately incorporated and not related as subsidiary, parent, predecessors or
successors to Koch or any Koch entity. The prices paid by Koch were negotiated at arms length
between independently operated, owned and controlled companies. Koch has not, and did not,
contractually assume any liabilities for personal injuries occurring to the effective date of the
purchase of the refinery premises purchased pursuant to Exhibits “A” and “B.”

Exhibits “A” and “B” hereto are true and correct copies of business records of Koch
Petroleum Group, Ltd, successor in ownership of the refineries in question. These records are kept
by me in the regular course of business, and it was the regular course of business of Koch Petroleum
Group, L.P. for an employee or representative of Koch Petroleum Group, L.P., with knowledge of
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the act, event, condition, opinion, or diagnosis, recorded to make the record or transmit information
thereof to be included in such record; and the record was made at or near the time or reasonably soon
thereafter. The records attached hereto are the original or exact duplicates of the original.

Wi (L

H. AllanCaldwell

Further, Affiant saith not.”

SUBSCRIBED AND SWORN TO BEFORE ME on this the <t day of jx}MJJ.T ,
2001. ‘

JOYCE PIERCE

- NOTARY P11-110 ‘ '
Cﬁﬁ STATE OF i ;2,':20/ %\_M D&_\,\ A

M Exp. . {
b 29 Bp Notary/f’ublic, State of Kansas
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ACQUISITION AGREEMENT
between
SUNTIDE REFINING COMPANY
SUﬁ REFINING AND MARKETING COMNJPANY
SUN PIPE LINE COMPANY
and

KOCH INDUSTRIES, INC.

Dated: November 10, 1981

EXHIBIT
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ACQUISITION AGREEMENT

THIS AGREEMENT, made this 10th day of November
1981 by and between SUNTIDE REFINING COMPANY, a Delaware

corporation ("Suntide"), SUN REFINING AND MARKETING COMPANY,

a Pennsylvania corporation ("Sun 0il"), and SUN PIPE LINE

COMPANY, a Pennsylvania corporation ("SPLY), (Suntide, Sun
0il and SPL herein each individually called a "Seller" and
collectively called “Sellers"), and KOCH INDUSTRIES, INC., a

Kansas corporation ("Buyer"),

WITNESSETH:

WHEREAS, suntide owns a petroleum refinery located
at Corpus Christi, Texas (the "ggfinery") which processes
crude ‘0il for Sun 0il; |

WHEREAS, Sun Oil owns the inventory at the Refinery
and it sells its finished inventory to its customers;

WHEREAS, Suntide also owns approximately 518 acreé
of currently undeveloped land coﬁtiguous to the Refinery
(the "Undeveloped Land");

WHEREAS, Suh 0il owns a light fuels and petro-

chemicals terminal located at Wilmington, North Carolina
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(the "Wilmington Terminal') which is utilized in connection

with the sale of certain products of the Refinery;

WHEREAS, SPL has a crude gathering system supplying
the Refinery (the “Gathering System"); and

WHEREAS, Sellers want to sell and Buyer wants to
purchase Sellers' respective interests in the Refinery, the
ﬁndeveloped Land, the Wilmington Terminal and the Gathering
System under the terms and conditions in this Agreement,

NOW, THEREFORE, in consideration of the premises
and the mutual promises herein contained and intending to be
legally bound, Buyer and Seliers agree as follows:

1. Definitions ~ As used herein,

1.1 "Sun" means Sun Company, Inc. which is the
parent of Sun 0il, Suntide and SPL.

1.2 "Closing" means the simultaneous transfer of
the Assets (as defined in Section 2) from Sellers to Buyer
" and of the purchase price froﬁ Buyer to Sellers under Section
3.3 on the Closing Date.-

1.3 "Closing Date" means 10:00 A.M. Eastern time
on November 13, 1981 or such other date as to which Sellers
and Buyer may agree. If either party (or parties, in the
case of Sellers) waive the condition precedent to Closing in
Section 8.6 (in the case of Sellers) or Section 9.6 (in the

case of Buyer) as to a contract or right specified on Schedule
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3B, such waiver shall automatically preclude the other party

(or parties) from exercising its respective condition precedent

as to such contract or right and such contract or right

shall be transferred to Buyer hereunder at Closing. The

party (or parties) making such waiver shall be deemed automatically

- to have agreed to indemnify and hold harmless the other

party (or parties) from any and all claim, demands, expenses

(including reasonable attorneys' fees), costs, losses,

damages, fines and causes of action which may be made,

sustained or incurred because of a failure to obtain third

party consents to the transfer of such contract or right

prior to transfer thereof to Buyer pursuant to this Agreement.
1.4 YEffective Time of Closing" means, subject to

Closing occurring, 7:00 A.M. Eastern time, with respect to

matters relating to the Wilmington Terminal, and 7:00 A.M.

Central time, with respect to all other matters, on the date

- -

of Closing.
1.5 “Business Day" means a day on which banks and
public offices in the States of Pennsylvania, New York,
Texas and North Carolina are épen for business.
1.6 "Transferred Employees" means (i) all of the
individuals who are employees of Suntide at the Effective
Time of Closing and (ii) those employees of Sun 0il and SPL

who, at the Effective Time of Closing, are or shall be
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associated with the operations of the Wilmington Terminal or
the Gathering System. Transferred Employees shall include
such employees of Sellers actually empioyed by Sellérs.on
the Closing Date and those employees who would be employed
by Sellers but are absent from employment due to military

service or other absences (other than absences due to illness,

'injury or long-term disability). For those employees who

are absent from work because of illness, injury or long-term

disability, such employees will become Transferred Employees

when they report back to work to Puyer in good health.
1.7 ‘“Accrued Benefit" means retirement benefits

commencing at normal retirement age for each Transferred

| Employee and certain ancillary benefits (i.e., early retirement

subsidies and subsidized pre~ and post-retirement spouses'
benefits) for each Transferred Employee accrued as of the
time the Accrued Benefit is determined.

1.8 "Material'Event"~means an occurrence which
damaged, destroyed, or a condemnation of, all or a part of
the Assets which damage, destruction or loss by condemnation
would materially and adveésely affect the overall operations
of the Refinery, the Gathering System or the Wilmington
Terminal. -

1.9 "affiliates" means Sellers and Sun.

1.10 "H-S-R Act" means the Hart-Scott-Rodino
Antitrust Improvements Act of 1976, as amended, and the

rules and regqulations promulgated thereunder.
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1.11 "Code" means the Internal Revenue Code of
1954, as amended, and the rules and regulations promulgated

thereunder.

2. Sale and Purchase of the Assets

2.1 On the Closing Date, Sellers shall sell,
convey, transfer, and assign to Buyer and Buyer shall pur-
chase and accept from Sellers for the purchase price set
~fofth in Section 3 all of their right, title and interest in
the Refinery as further defined in Section 2.2, in the
Undevelobed Land as further defined in Section 2.3, in the
Wilmington Terminal as further defined in Section 2.4 and in
the Gathering System as further defined in Section 2.5 (all
~of such rights, titles and interests of the réspective
Sellers to be transferred hereunder called collectively the
"Assets," which shall not include any "Excluded Assets," as
hereinafter defined).

2.2 The term "Refinet¥y" means the'following
assets: . ’

(A) all land described in Schedule 1 (the
"Refinery Land");

(B) all buildings, improvements, fixtures,
machinery, pipes, storage tanks ;nd other tanks, catalysts,
storage holders, furnaces, heaters, reactors, boilers,
pumps, and compressors (and all appurtenances thereto)
located on the Refinery Laﬁd and on any leased property

identified in Schedule 2;
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(C) all processing units and appurtenances
thereto which are located on the Refinery Land and on any
leased property identified in Schedule 2 including but not
limited to the following units: a fluid catalytié cracker,
T crude, delayed coker, ultraformer, HF alkylation, naphtha
prefractionation, -platformer, BTX extraction, hydrodealkyla—

tion, No. 2 xXylene isomerization, No. 3 xylene isomerization,

parex, No. 2 paraxylene crystallization, No. 3 paraxylene

e crystallization, alkar, styrene, cumene, heavy aromatics

fractionation and PMB and related products, and ethylbenzene;

(D) the power generating unit on the Refinery
Land;

(E) all leases, subleases, franchises,
Sl R “licenses, permits, easements and rights-of-way (including
any pipelines therein and all improvements, fixtures, pumps,
valves, fittings, meters, corrosion controcl and protection
equipment associated therewith) 'identified in Schedule 2;

(F) the contractual rights, permits and
1 licenses identified in Schedule 3; |

(G) all personallproperty identified in
Schedule 4;

(H) all materials, chemicals, catalysts,
tools, supplies and office equipment located on the Refinery

| Land;
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Do

(I) the process and equipment licenses
identified in Schedule 5;

(J) as and to the exteht set forth in Section
6.14, the trade secrets and written know-how associated with
the products listed on Schedule 5A;

) (K) the computer hardware, software, data
bases and systems as and to the extent identified and set
forth in Schedule 6;

- (L) the patents and trademark identified in
Schedule 7;

(M) all of sSeller's interests and rights as,
where and to the extent conveyed, transferred and assigned
to Buyer under the documents and agréements identified in
Section 2.8 (F), (G), (H), (I) and (J). .

(N) the leases of railway tank éaps to be
transferred in accordance with Schedule 2B;

(0) all personal property (including lbading
arms; hoses and other loading or discharge equipment) owned
by Sellers and located on the public docks located at Viola
Turning Basin and all personal property owned by Sellers
which is located near Avery Point Turning Basin but only to
the extent such personal prope££y is predominantly used in

connection with pipelines transferred to Buyer hereunder;

and
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(P) any and all other assets, rights and
interests of whatsoever nature of Sellers (i) which are
located on the Refinery Land, (ii) which are normaliy used
thereon in the current operations of the Refinery but which
are temporarily located elsewherg for repair or storage, or
(iii) which are located within Nueces County, Texas and
which are, in a predominant respect, used, useful, necessary
or convenient in conducting refining operations on the
Refinery Land in essentially the same manner as currently
conductea.

2.3 The term "Undeveloped Land" means the land
described in Schedule 1lA.

2.4 The term "Wilmington Terminal" means the
following assets: |

(A) all land described in Schedule 1B (the
"Wilmington Terminal Land");

(B) all buildings, improvements, fixtures,
machiﬁery, pipes, storage tank§ and other.tanks (énd all
appurtenances thereto) loca?ed on the Wilmington Terminal
Land;

(C) all leases, subleases, franchises,
licenses, permits, easements, and rights-of-way (includiﬁg
any pipelines therein and all improvements, fixtures, pumps,
valves, fittings, meters, and corrosion and protection

equipment associated therewith) identified in Schedule 2A;
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(D) all contractual rights identified in
Schedule 34;

(E) all personal propefty identified in
Schedule 4A;

(F) all materials, tools, supplies and
office equipment located on the Wilmington Terminal Land;

(G) the leases of railway tank cars to be
transferred in accordance with Schedule 2B; and

(H) any and all other assets, rights and
interests of whatsoever nature of Sellers (1) which are
located on the Wilmington Terminal Land, (ii) which are
normally used in the current operations of the Wilmington
Terminal but are temporarily located elsewhere for repair or
storage, or (iii) which are located within New Hanover
County, North Carolina and which are, in a predominant
respect, used, useful, necessary or convenient in conducting
terminalling operations on the Wilmington Terminal Land in
essentially the same manner as currently conducted.

2.5 The term "Gathering System" means all of

- Sellers' interests in the following assets comprising the

south Texas domestic crude gathering system and trunk pipe-
line systém (the trunk line of which is depicted on Map 1)

and all gathering pipelines connected thereto:
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(A) all real property interests (including
leases, easements and rights-of-way) in the counties listed
on Schedule 1C (such interests herein called the “Géthering
System Real Property');

(B) all buildings, improvements, fixtures,
pumps, machinery, ‘pipelines, surge and break-out tanks,
valves, fittings, meters and corrosion control and protection
equipment and other tanks (and all appurtenances thereto)
located on or in the Gathering System Real Property;

A "(C) all personal property identified in
Schedule 4B; and

(D) any and all other assets, rights and
interests of whatsocever nature of SPL which are normally and
predominantly used, useful, necessary or convenient in the
currént operations of the Gathering System.

2.6 Excluded from the Assets of the Sellers to be
transferred are the following (the "Excluded Assets"):-

(A) except as otherwise provided in Section

1.3 all contracts, agreements, licenses and other rights

which expire on or before the Effective Time of Closing or
which are identified in Schedule 8 or as to which sSellers

have not been able to obtain consent to transfer as may be,
réquired by the terms thereéf prior to the Closing Date as
contemplated in and subject to the provisions of Section 5

(provided that leases, easements, rights-of-way, licenses
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and permits relating to pipelines shall not be "Excluded

; Assets" by reason of this Section 2.6(A));

| (B) logos, emblems, signs, trademarks and
trade names (except as listed on Schedule 7), and service
marks associated with any of the Sellers or Sun (which Buyer
shall permit Sellers to remove within a reasonable time

after the Effective Time of Closing to the extent practicable);

(C) inventory including crude oil, inter-
A i mediate feedstocks, goods-in-process, additives of the type
listed in Schedule B to Exhibit I and refined petroleum
products;

' - (D) books, records,»and other documents
which under Section 10.3 are not required to be transferred
o to Buyer;

(E) cash, cash equivalents and accounts
receivable;

(F) personal property listed on Schedule 4C
being used in connection with the clean-up of the paraxylene
spill at the Wilmington Terminal as contemplated by Section
20.4 and any and all paréxyleng recovered in connection

~ therewith; |
(G) the real property interests identified

on Schedule 1D and the personalty located thereon and therein

and rights associated therewith;

(H) items described on Schedule 4D;

-11-
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(I) catalyst not located at the Refinery;

(J) any and all assets of the Sellers which
Sellers shall sell, transfer or otherwise dispose of in
conformity with the requirements of Section 12 (other than
Section 12.3) or with the consent of Buyer;

(K) marine transportation equipment;

(L) o0il and gas production and exploration

. properties, all interests therein and personal property

associated therewith including flow lines and tank batteries
connectiﬁg to gathering lines; and

(M) contracts and other agreements which
Sellers are not required to transfer to Buyer as contemplated
by Section 12.4.

(N) crude oil and natural gasoline as provided
in Section 2.10.

2.7 The respective Sellers shall execute and
deliver to Buyer at the Closing' the deeds, leases, licenses,
bills of sale, assignments and other documents identified in
Schedule 9 in order to effect the sale and transfer of
Sellers' respective rights,'titles and interests in the
Assets to Buyer as provided herein. None of the foregoing
documents shall expand_any of the representations, warranties,
and covenants in connection with this Agreement or any

liability of Sellers hereunder.

-12-
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2.8 Concurrently with the execution of this
Agreement, Buyer and one or more of the Sellers (or Sun or
other Sun affiliate as indicated below) have executed or
have caused to be executed Exhibits I, II, III and V and, at
the Closing, shall execute or cause to be executed Exhibits
v, VI, VII, VIII, IX, X, XI, XII, XIII, XIV, XV, XVI, XVII
and XVIII, all of which are attached hereto and described as
follows: ”

(A) "Inventory Valuation and Sale Agreement"
between Sun 0il and Buyer - Exhibit I.

(B) "Crude 0Oil Buy/Sell Agreement" betweén
Sun 0il and Buyer - Exhibit II. |

(C) '"Petrochemical Sales Agreement" between

Sun 0il and Buyer - Exhibit III.
(D) "Right of First Refusal Agreement" among

SPL, Sunoco Terminals, Inc. and Buyer - Exhibit IV.

[E PV Yy

(E) "Guaranty and Undertaking" by Sun =
Exhibit V.

(F) "Assignment and Assumption Agreement"
regarding Riverway Lease between Sun 0il and Buyer - Exhibit
VI.

(G) "Supplementql,kgreement" regarding
Riverway Lease between Sun 0il and Buyer - Exhibit VII.

(H) "“Assignment and Assumption Agreemént
regarding Parachem Lease between Sun 0il and Buyer - Exhibit
VIII.'
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. (I) '"Supplemental Agreement" regarding

Parachem Lease between Sun Oil and Buyer - Exhibit IX.

(J) "Bill of Sale and Agreement" between Sun

0il and Buyer - Exhibit X.
(K) "“Agreement For Joint Usage of Cathodic
Protection Units'" between SPL and Buyer - Exhibit XI.

(L) "Agreehenﬁ for Joint Usage of Cathodic

Protection Units" between Sun Pipe Line Services Company and

Buyer - Exhibit XII.
" (M) '"Agreement for Joint Usage of Cathodic
Protection Units" between SPL and Buyer - Exhibit XIII.
(N) "Terminalling and Storage Agreement"
between Sunoco Terminals, Inc. and Buyer - Exhibit XIV.
(0) "Agreement to Furnish Fire Fighting
Water‘.l between Sunoco Terminals, Inc. and Buyer -~ Exhibit
XV.
(P) ‘“Agency Agréement (Paraxylene)" between
Sun 0il and Buyer - Exhibit XVI.
(@) '"Agency Agreement (Cumene)" between Sun
0il and Buyer - Exhibit XVII.
(R) V“Agency Agreement kJP-4)“ between Sun
0il and Buyer - Exhibit XVIII.
2.9 Sellers will cooperate with Buyer to try to
obtain for Buyer the benefit of Sellers' paid up capacities

(to the extent of the Refinery's proportional share) under

-14-~
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the following technological iicenses listed‘on Schedule 5:
the UOP Alkar Process, Catalytic Condensation Process,
Catalytic Cracking Process, "HF" Alkylation Process; Merox
Process, Sorption Process (Parex) and Rexforming; the Cosden
0il and Chemical Company Ethylbenzene Distillation; and the
Standard 0il (Indiana), Ultrafining Process, Ultraforming
Process and Paraxylene Separation. Nothwithstanding the
foregoing, Selleis shall not be required by this Section 2.9
to incur any costs or expenses or make any payments to third
parties.

2.10 The volume of crude oil and natural gasoline
in the Gathering System is owned by the shippérs thereof and
is not being purchased and sold pursuant to the terms hereof.
As of the Effective Time of Closing, Sellers shall transfer
to Buyer, and Buyer shall assume, custody of the crude oil
and natural gasoline in the Gathering System.. The total
volume of such crude oil and naﬁpral gaéoline as determined
in accordance with Schedule D of Exhibit I, less the amount
and type of such crude oil and natural gasoline which SPL
certifies as belonging to third party shippers, shall be
deemed to be the amount of crude oil and natural gasoline
balances belonging to Sun 0il regardless of any records to
the contrary.

2.11 The Closing shall take place at the offices

of Messrs. Pepper, Hamilton & Scheetz in Philadelphia,

-15-
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Pennsylvania or at such other place as Buyer and Sellers may
agree.

2.12 Schedules 3, 3A, 18, 20 and 21 to tﬁis Agree-
ment shall be amended prior to the Closing Date to include
any contracts, agreements, franchises and permits relating
to the Assets thét Sellers have entered into subsequent to
the date hereof in accordance with Section 12 or with consent
of Buyer and Buyer shall accept and assume the rights,
obligations and liabilities thereunder as if such had been
included ih the schedules on the date hereof.

2.13 Promptiy after the shutdown of the platformer
for its next turn-around, Buyer shall deliver to Sellers
(F.0.B. the Refinery) the spent Engelhard E-302 catalyst
(including platinum) in the platformer.

2.14 .The parties shall grant to one another the
subleases, licenses and easements (typical of industry
standards) as provided in Scheéules 1D and 2C. ’

3. Purchase Price

3.1 The purchase price to be paid by Buyer for
the Assets is Two Hundred Sixty-Five Million Dollars
($265,000,000) which amount shall be paid, and shall be
subject to adjustment, as specified in Sections 3.2, 3.3 and

3.4.

~16-
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3.2 Buyer shall transfer to Suntide (for the
account of Sellers) within three (3) Business Days after the
date of this Agreement (or at the Closing, if soéner) Ten
Million Dollars ($10,000,000) in Federal funds (or their
equivalent) imﬁediately available to Suntide at its account
number 910-2-461580 with The Chase Manhattan Bank, N.A., New
York, New York. '

3.3 Buyer shall transfer to Suntide (for the
account of Sellers) at the Closing Two Hundred Fifty-Five
Million Dollars ($255,000,000) in Federal funds (or their
equivalent) immediately available to Suntihe at its account
specified in Section 3.2.

3.4 Séllers at the Closing or as soon as practical
thereafter shall deliver to Buyer a statement, certified by
an appropriate officer of one of the Affiliates, of the
amount of costs and expenditures incurred (for purposes of
this Section 3.4 the term "incaffed" shall be construed to
mean acéruals pro-rated based on work performed and materials
supplied during the appropriate time period) by any of the
Affiliates with respect to the capital and major expenditures
identified in Schedulé 15 between the date of this Agreement
(or such earlier date as may be specified on Schedule lSj

and the Effective Time of Closing concerning the Assets, and

Buyer shall pay such amount to Suntide (for the account of
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Sellers) as an addition to the purchase price by the tfansfer
of Federal funds (or their equivalent) immediately available
to Suntide at its account specified in Section 3.2 within
five (5) Business Days after delivery of said statement.
Within ninety (90) days after Closing, Buyer shall have a
right of audit céncerning.such statement of capital and
major expenditures and shali be entitled to a refund of any
excess amounts shown to have been paid. Buyer and Sellers
Wwill cooperate fully with one another in the preparation and
audit of éuch statement of capital And major expenditures.
Any audit shall be at the expense of the party requesting
it. ‘

3.5 At the Closing, Buyer shall accept and assume,
all of the liabilities and obligations of Sellers which
accrue and relate to the period %rom and after the Effective
Time of Closing under the contracts, agreements, franchises,
licenses, permits, leases, eas;ﬁénts, rights of way and
other fights and documents listed.or identified in Schedule
18 (all such liabilities, obligations and duties called
herein thel"Assumed'Obligations").

Buyer shall protect,‘indemnify, save-harmless,
and, at the respective Affiliate's option, defend Affiliates
and their respective parent and subsidiaries from any and

all claims, demands, expenses (including reasonable attorneys'
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fees), costs, losses, damages, fines, and eauses of action
which may be made, sustained, incurred, or initiated by any
person or persons arising from, caused by, or resulting in
any way from any breach of or failure to perform any of the
Assumed Obligations.

Selleré, jointly and severally, shall protect,
indemnify, save harmless,.and, at Buyer's option, defend
Buyer and its respective subsidiaries from any and all
claims, demands, expenses (including reasonable attorneys'
fees), costs, losses, damages, fines, and causes of action
which may be made,.sustained, incurred or initiated by any
person or persons arising from, caused by, or resuiting in
anyway from any breach or failure tb perform any of Sellers'
obligations respecting the contracts, agreements, franchises,
licenses, permits, easements, rights-of-way and other rights
and documents listed or identified in Schedule 1.8 insofar as
they accrued and relate to pergéds prior to the Effective
Time of Closing.

This Section 3.5 is subject to the pravisions of

Section 1.3.

4. Prorations.

4.1 Sellers will pay all Federal, state and local
documentary taxes, and Buyer will pay all sales, use or

similar taxes pertaining to the sale and transfer of the
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Assets to Buyer. .Sellers shall not file any tax returns
concerning any sales, use or similar tax pertaining to the
sale and transfer of the Assets to Buyer without pfoviding
Buyer a reasonable opportunity for review prior to the
required filing date. With respect to the filing of returns
and the payment of Texas sales taxes, Buyer shall obtain a
Texas "direct pay permit" and Buyer shall thus have respensibility
for the preparation of returns, payment of such taxes and
the resolution of any disputes with the appropriate taxing
authority. Buyer shall indemnify Sellers from and against
expenses incurred in connection with such taxes and any
penalties, interest and fines as may arise out of Buyer's
performance or failure to perform hereunder.

4.2 All ad valorem taxes, botﬁ real and personal,
tangible and intangible, or similar property taxes, including
special and Corpus Christi Industrial District assessments
which are levied or payable on an annual basis for the
current tax year, upon the Assets and the inventory of érude
oil, intermediate feed stocks and finished petroleum products
located on the Refinery Land, the Wilmington Terminal Land
or the terminals containing inventory sold or exchanged
pursuant to Exhibit I, all of which are identified (by type)
on Schedule 17, shall be prorated between the parties, and

Buyer shall be responsible as between the parties for such
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taxes for that portion of the applicable tax year remaining
after the Closing Date. Proration shall be based on taxes
actually paid by Sellers and Buyer for the current year, and
reimbursement shall be made by Buyer or Seliers, as the case
may be, upon receipt of the other's invoice therefor supported
by evidence of tﬁe taxes to be reimbursed actually having
been paid.

4.3 Except as provided in Section 4.1 and 4.2,
Sellers shall be responsible for all taxes, charges and
governmental assessments on and with respect to the Assets
and attributable to the period ending on the Closing Date
and Buyer shall be responsible for all such taxes, charges
and governmental assessments attributable to the period
beginning on the Cl&sing Date.

4.4 Subject to Section 3.4, Sellers shall pay
promptly all expenses incurred for work performed, utilities
supplied and materiéls deliveréd with respect to the Assets
prior to the Effective Time of Closing and Buyer shall
promptly pay or reimburse Sellers for work performed, utili-
tieé»supplied and materials delivered with respect to the
Assets after the Effective Time of Closing.

4.5 Prepaid expenses paid by Sellers with respect
to the Assets and relating to the period after the Effective

Time of Closing, of the type identified in Schedule 19,
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shall be reimbursed promptly by Buyer to Sellers, but if and
only to the extent that the benefits resulting therefrom are
transferable and transferred to Buyer or Buyer is étherwise
able to obtain the corresponding benefits relating thereto.

4.6 Deferred liabilities (as such term is used or
defined under generally accepted accounting principles) with
respect to the Assets which are reflected on Sellers' books
of account, including but not limited to royalties payable
under license agreements, which are paid by Buyer after
Closing but thch accrued and relate to the pericd prior to
the Effective Time of Closing shall be reimbursed promptly
by Sellers to Buyer.

4.7 Promptly after Closing, Sellers shall pay
over to Buyer, and Buyer shall assume responsibility for,
anylcash security deposits held by Sellers under contracts
and leases identified in Schédule.zo} provided, however,

that Sellers shall retain all letters of credit and similar

securities received in connection with their accounts receivable.

Likewise, to the extent permitted under the terms thereof,
Sellers will also assign and transfer té Buyer any and all
unexpired warranties it may have from third parties with
respect to the Assets and anyv liens: security interests,
let?ers of credit and other security arrangements or agree-
ments held by Sellers with respect to contracts, leases or
agreements identified in Schedule.2l to the extent unrelated
to the interests being retained by Sellers hereunder.
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S. Consents.

5.1 Sellers and Buyer will use their best efforts
to effectuate the transfer of the contracts described in
Schedules 3 and 3A (the "Assignéd Contractsb) from the
respective Seller to Buyer. Notwithstanding the foregoing,
pipeline easemenés, rights-of-way, permits, leases and
licenses shall not be subject to this Section 5 unless
specifically listed on Schedule 3B.

5.2 At Sellers' option, the parties shall attempt
to accomplish such transfers through novations substituting
Buyer in place of the respective Seller as a party thereunder.
Where novations cannot be arranged by the Closing Date, such
. transfers shall be made through assignments, unless any
necessary third party consents cannot be obtained by the
Closing Date in which case altermative arrangements shall be
made as provided in Section 5.4 below.

| 5.3 This Agreement ;ﬁéll not constitute an agree-
ment to assign any interest in any lease, contract, license
or other instrument referred to in Section 2 (other than
pipeline easements, leaées, rights-of-way, permits and
licenseé which are not specifically listed on Schedule 3B)
or any schedule thereto or any claim, right or benefit
arising thereunder or resulting therefrom if an atteﬁpted

assignment thereof without the consent of a third party
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thereto would constitute a breach thereof or in any way
materially affect the.rights of Sellers or Buyer thereunder,
except to the extent that such consents are obtainéd.

5.4 If arthird—party consent which is necessary
to the transfer of an Assigned Contract is not obtained
prior to the Cloéing Date, or if an attempted assignment
thereof would be ineffective or would affect the rights of
Sellers thereunder so that Buyer would not in fact receive
such interest, Sellers will use their“best efforts to cooperate
with Buyer in any alternative arrangement (including perfor-
mance thereof by Sellers as agents) necessary and economically
feasible to provide that Buyer shall receive the equiﬁalent
of the benefits and rights to which Sellers are entitled
under such leases, contracts, licenses or other instruments
from and after the Effective Time of Closing and that Buyer
shall assume the equivalent of the obligations, duties and
liabilities of Sellers under and in connection therewith
accruing and relating to the period from and after the
Effective Time of Closing. As to any product sales agreements
which are listed on Schedule 3 but as to which consent to
transfer cannot be obtained, Buyer shall sell and deliver to
Sun 0il all products necessary for Sun Oil to fulfill its
obligations thereunder at the prices to be mutually agreed

upon and in accordance with the specifications contained in
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such agreements, unless a specific‘agency or other agreement
listed on Schedule 25 or attached as an Exhibit hereto makes
provision for a particular product sales transaction.
Sellers will also use their best efforts, if economically
feasible, to enforce for the benefit of Buyer any and all
rights of Sellers against any third party thereto arising
out of any breach or cancéllation of such leases, contracts,
licenses or other instruments by such third party or otherwise.
It is understood and agreed ﬁhat in performing their duties
under this Section 5 Sellers shall not be required to incur
any additional obligations or costs in excess of $10,000 in
the aggregate in connection‘therewith. This Section 5 is
subject to the proviéions of Section 1.3.

6. Representations and Warranties of Sellers.

Sellers represent and warrant to Buyer (provided
that no representation or warranty is made herein or in any
other provision of this Agreemént that (1) Sellers possess
all of the easements, rights-of-way, permits, licenses,
leasehold interests and other interests in real property
which may be required for the Gathering System or the pipe-
line systems constituting parts of the Refinery or the
Wilmington Terminal or (ii) that Sellers are entitled to
transfer to Buyer as contemplated by this Agréement their

easements, rights-of-way, permits, licenses, leasehold
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interests or other interests in real property associated

with the Gathering System or such pipeline systems without
first obtaining consents or approvals of third par£ies (in
each case it being understood and acknowledéed by Buyer that
to some extent such deficiencies are likely to exist and

that they will be the sole responsibility of Buyer), and all
representations and warrantieé in this Agreement are deemed ’
to be modified accordingly):

6.1 Suntide, Sun 0il and SPL are corporations
duly organized, existing, and in good standing under the
laws of the State of Delaware, in the case of Suntide, and
under the laws of the Commonwealth of Pennsylvania, in the
case of Sun 0il and SPL; they have the corporate power and
authority to carry on their businesses as now conducted; and
they are duly qualified or registered to do business as
foreign corporations and are in good standing in the State
of Texas, and also in the Staté of North Carolina, in‘the
case of Sun Oil.

6.2 Sellers have the corporate power and authority
to enter into and to perform this Agreement and all documents
and actions required of them hereunder; all corporate proceed-
ings, including any and all neceséary stockholder approvals,
necessary for their execution and performance of this Agree-

ment and all documents and actions required of them hereunder
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have been taken; and this Agreement and all of such documents
have been duly executed and delivered'and constitute the
valid and binding obligations of Sellers enforceable in
accordance with their terms. '

6.3 Sellers have good and marketable title to all
of the Assets described in Section 2 (other than those
Assets which are described in Section 2 as being contractual
rights, as being easements or rights-of-way, or as being
assets which are leased or licensed) free and clear of any
liens, mortgéges and encumbrances (i) except as otherwise
indicated on Schedule 10, (ii) except for minor encroachments
or impairments which would not materially and adversely
affect the overall operations of the Refinery, the Wilmington

Terminal or the Gathering System, and (iii) with respect ta

the contracts, easements, licenses, perﬁits and other rights

which do not constitute absolute ownership, such limitations

1
‘

on and impediments to transfer as are reflected in the

documents evidencing or constituting such contracts, easements,
licenses, permits and other rights which have been disclosed
ta Buyer.

6.3(A) The managements of Sellers (the managements
- of Sellers for purposes of this Agreément shall be deemed to
include only those individuals specified on Schedule 24

hereto) are not aware of any claims that Sellers are not
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entitled to the use of any easement or rights-of-way with
respect to any portion of the pipeline system constituting
part of the Gathering System, the Refinery, or the Wilmington
Terminal or of any reason (except as. may be'related to any
easement or right-of-way requiring third party consent to
the transfer to Buyer contemplated hereunder) ﬁhy Buyer may
not continue to occupy and use such easements or rights-of-way
in the same manner and with the same degree of enjoyment as
that experienced by Sellers immediately prior to Closing.

6L3(B) All leases of assels used by Sellers (to
the extent such leases are Assets hereunder) are valid,
subsisting and in full force and effect, and Sellers or the
respective lessors have not committed any material breach in
the terms of any of said leases except for those which have
been waived or cured and except for leases which are not
material to the overall operation of the Refinery, the-
Wilmington Terminal or the Gatﬁeriﬁg System. ;

6.3{C) Attached hereto and marked Schedulg 2D is
a true and correct list of leases, easements and rights-of-way
pertaining to the Gathering System,'the Refinery or the
Wilmington Terminal which require periodic payments in order
to continue such leases, easements or rights-of-way in full
force and effect, which Schedule also reflects the dates and
amounts for each bayment and the payee to whom such payments

are to be made.
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6.4 Except as stated in Schedule 11, one or more
of the Sellers possess all the franchises, permits, licenses,
patents, grants of authority, and contracts, governmental or
otherwise, which are necessary for the overall operations of
the Refinery, the Wilmington Terminal and the Gathering
System as presenély conduqted and the absence of which would

materially and adversely affect such overall operations.

None of the Affiliates has received any written notice of
1nfr1ngement or breach of any of such franchises, permits,
licenses, pate*ts, grants of authority or contracts which
remains uncured.

6.5 The making and performance of this Agreement

by Sellers will not violate any provisions of any Federal,
state or local laws or the articles or certificates of ’
incorporation aﬂd by-laws of any of the Sellers and will not-
result in the breach or violation of, constitute a default
under, or result in the creatién of any lien, cha;ge,‘or
encumbrance upon any of the property or assets of any of the
Sellers under any contractual agreement of any of them.

6.6 Except as stated in Schedule 12, no actions,
suits or proceedings are pending or, to the knowledge of the
managements of Sellers, threatened égainst any of the Affiliates
which, if adversely resolved, would materially affect the
overall operations of the Refinery, the Gathering System or

the Wilmington Terminal or Sellers' abilities to consummate

this Agreement.
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6.7 Except as listed in Schedule 13, none of the
Affiliates has received any written notice from an authorized
governmental official asserting a claim that any of the
Affiliates is in violation of any applicablé Federal, state
or local laws or regulations, which govern the operations of
the Refinery, thé Gathering System or the Wilmington Terminal,
which remain uncured, and the enforcement of which in the
event of a violation would materially and adversely affect
the overall operations of the Refinery, the Gathering System
or the wilminéton Terminal.

6.8 Except as'specified under Section 14 or con-
templated under Sections 1.3 or S5, no approvals or consents,
governmental or otherwise, are required by reason of Sellers'
execuﬁion and performaﬁcé of this Agreement and all documents
and actions required hereunder.

6.9 All of the Assigned Contracts which are
material to the overall operatfons of the Refinery, tﬁe
Gathering'5ystem or the Wilmington Terminal are valid and
subsisting, and neither Sellers nor, to the knowiedge df the
managements of Sellers, any other party thereto is in default
thereunder in any material respect, and Sellers are unaware
of any claims of default against thém thereunder.

6.10 No strikes by groups of Transferred Employees

are pending or threatened against any of the Sellers.
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6.7 ExXcept as listed in Scheduls 13, none of the
Affiliates has received any written notice from an authorized
governmental official.asserting a claim that any of the
Affiliates is in violation of any applicable Federal, state
or local laws or regulations, which govern the operations of
the Refinery, the Gatheriﬁg System or the Wilmiﬁgton ferminal,
which remain uncured, and the‘enforcement of which in the
event of a violation would materially and adversely affect
the overéll operations of the Refinery, the Gathering System
or the Wilmington Terminal.

6.8 Except as specified under Section 14 or con-
templated under Sections 1.3 or S, no approvals or consents,
governmental or otherwise, are required by reason of Sellers!
execution and performance of this Agreement and all documents
and actions reéuired hereunder.

6.9 All of the Assigped Contracts which are
material to the owverall operatibns of the Refinery, the
«Gatheriné System or the Wilmington Terminal are wvalid and
subsisting, and neither Sellers nor, to the knowledge of the
managementé of Sellers, any other party thereto is in default
thereunder in any material respect, and Sellers are unaware
of any claims of default against tﬂém thereunder.

6.10 No strikes by groups of Transferred Employees

are pending or threatened against any of the Sellers.
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6.11 A true and correct copy of the contract for
the sale and purchase oﬁ natural gas between Suntige, as
assignee of the original buyer thereunder, and Exxon Corporation
(or one of its subsidiaries), as successor to the original
seller thereunder, dated June 15, 1964, including all amendments,
modifications or’additions to date, is attéched hereto as
Exhibit XIX. Such contract constitutes a valid and binding
obligation of Exxon Corporation (or one of such subsidiaries);
the price for natural gas sold pursuant to the terms of such
"~ contract is‘nineteen and three-quarters cents (19-3/4¢) per
million B.T.U.; reimbursement for increased taxes pursuant
to Article VIII of such contract for the most recent honthly
period was approximately $1,600 per month; the contract
shall be and is freely assignable by Suntide to Buyer or any
subsidiary of Buyer'without the consent or other acﬁion on
the part of Exxon Corporation; there has been no material
default on the part of Exxon Cérporation and no breach or
default dn the part of Suntide of any terms, provisions or
conditions of such contract which would give rise to any
right of termination, cause of action, counterclaim or
set-0off by Exxon Corporation against Suntide or any assignee
contemplated above. i

6.12 Except as disclosed herein or in any Schedule

hereto, the managements of Sellers are not aware of any
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claim asserted or intended to be asserted against Sellers by
a ;hird party which, if successfully enforced against Buyer,
would prevent Buyer, in any material fespect, from.cperating
the Refinery, the Gathering System or the Wilmington Terminal
in substantially the éame manner as currently operated by
Sellers. - .

6.13 To the best kndwledge of the managements of
Sellers, there are no material facts or circumstances con-
cerning the current operations of the Refinery, the Wilming-
ton Terminal or the Gathering System not disclosed to Buyer
which should be disclosed to Buyer in order to make any of
the representations and warranties made on the part of
Sellers herein not misleading in any material respect;
provided that no representation or warranty is made herein
or in any other provision of this Agréement concerning the
profitability of the Assets, the sources of supply to the
Assets, the markets for the Re%iﬁery's products, or the
capabilities and condition of the equipment included in the
Assets.

6.14 Sellers (including for such purpose Sun and
its direct and indirect sﬁbsidiaries) do not have any intention
to manufacture, market or distribute-any of the products
listed on Schedule 5A, it being the intention of the Sellers

that they are transferring to Buyer all of Sellers' (including
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for such purpose Sun and its direct and indirect subsidiaries)
current business of manufacturing, marketing and distributing
the products listed on Schedule 5A inéluding all géod will
and all proprietary trade secrets and know-how associated
therewith to the extent reflected in a written form (which
writings will be delivered to Buyer in a complete and up-to-
date form at or promptly after Closing), to the end that

Buyer will enjoy the benefits of such business in the same

manner and to the same degree as Sellers have enjoyed prior

to Closing. During the three (3) months after the Cloéing
Date, Sellers shall give Buyer access to appropriate employees
of Suntech Inc. ("Suntech"), as designated by Buyer, to |
discuss such trade secrets and know-how and Suntech's prior
fine and pseudo chemical research relating to the products
listed on Schedule SA. To the extent materials provided to
Buyer under this Section consist of proprietary trade secrets
and know-how, Sellers shall (aﬁd Sellers shall cause Sun and
its direét and indirect subsidiaries to) keep the same

confidential and will not use such information or reveal i;

to others until such time as such information becomes generally
known.. However, to the extent such proprietary trade secrets
or know-how become part of the public domain or become known

to Sellers (or Sun or its direct and indirect subsidiaries)

from third parties without any confidentiality duty to Buyer
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concerning said proprietary trade secrets or know~how,
Sellers (or Sun or its direct and indirect subsidiaries) may
use such proprietary trade secrets or know-how.

7. Representations and Warranties of Buver.

Buyer represents and warrants to Sellers:

7.1 Bﬁyer is a corporation duly organized, existing
and in good standing under the laws of the State of Kansas;
it has the corporate power and authority to carry on its
business as now conducted; and it is duly qualified or
registered to do business as a foreign corpération and is in
good standing in the States of Texas and North Carolina.

7.2 Buyer has the corporate power and authbrity
to enter inﬁo and to perform this Agreement and all documents
and actions required hereunder; all corporate proceedings
necessary for execution and performance of this Agreement
and all documents and actions required hereunder have been
taken; and this Agreement and ;ii of such documents have
been duly executed and delivéred and constitute the wvalid
and binding obligations of Buyer enforceable in accordance
with their terms.

7.3 Buyer has the ability to obtain by the Closing
Date sufficient funds to pay the purchase price for the

Assets at the Closing and any adjustments payable pursuant

to Section 3.4, and between the date of this Agreement and
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the Closing Date Buyer will not undertake any actions which
would prevent it from obtaining such funds.

7.4 No actions, suits or proceedings are pending
or, to the best of the knowledge of Buyer's management, are
threatened against it which, if adversely resolved, would
materially affect its abiiity to consummate this Agreement.

7.5 The making and performance of this Agreement
'by Buyer will not wviolate any provisions of any fede;al,
state or local laws or the articles or certificate of incor-
poration and by-laws of Buyer and will not result in the
breach or violation of any contractual agreement of Buyer.

8. Conditions Precedent for Closing by Sellers.

The obligations of Sellers to be performed at the
Closing, at the option of Sellers, are subject to the. fol-
lowing conditions:
8.1 sSellers shall have received a resolution of
the Board of Directors of Buye;;'satisfactory to Sellers'
counsel and certified by the Secretary or Assistant Secretary
of Buyer, authorizing Buyer's execution, delivery and performance
of this Agréement.
8.2 All of the representations and warranties
stated in Section 7 shall be true and correct in all material

respects as of the Closing Date and Buyer shall have per-

formed or complied in all material respects with all of its
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obligations under this Agreement which are to be performed

or complied with as of the Closing Date. Sellers shall have
received a certification to such effect to the best of the

knowledge, after due investigation, of an appropriate officer

of Buyer, dated the Closing Date. i

'8.3 The applicable waiting period required under :
the H-S-R Act shall have expired or been terminated.

8.4 On the Closing Date, the consummation of the
tranéacﬁiogs contemplated by this Agreement shall not be
subject to an injunction or restraining order (or threat
thereof by a governmental agency which is evidenced by a
writing or confirmed to Buyer orally by an authorized. |
representative of the agency making the threat).

8.5 Sellers shall have received a written 6pinion,

dated as of the Closing Date, from Buyer's Vice President -
Legal Affairs addressed to Sellers (which shall be in a form
reasonably satisfactﬁry to Seliéfs' counsel) and who may
rely on 6pinions of local or house counsel and certificates
of public officials, that:

(A) Buyer is a corporation duly organized,
existing and in good standing under the laws of the State of
Kansas; it has the corporate power*and authority to carry on
its business as now conducted; and it is duly qualified or
registered to do business as a foreign corporation and in

good standing in the States of Texas and North Carolina.
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(B) Buyer has the corporate power and authority
to enter into and to perform this Agreement and all documenfs
and actions required hereunder; all corporate proceedings
necessary for the execution and performance of this Agreement
and all document§ and actions required hereunder have been
taken; and this Agreement and all of such documents have
been duly executed and delivered and constitute the valid
and binding obligations of Buyer enforceable in accordance
with their terms.

(C) The making and performance of this
Agreement by Buyer do not vioclate any provisions of any

Federal, state or local laws known to such counsel or Buyer's
articles of incorporation and by-laws and do not result in
the breach or violation of or constitute a default under any
contractual agreement of -Buyer known to such counsel after -
making a reasonable inquiry into such matters.

(D) No action;;-éuits, proceedings are
pendiné or, to the best of such counsel's knowledge, are
threatened against Buyer which, if adversely resolved, would
materially affect Buyer's ability to consummate this Agfee—
ment.

(E) No approvals or consents, governmental
or otherwise, are required by reason of Buyer's execution

and performance of this Agreement and all documents and

actions required hereunder.
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8.6 All consents of third parties necessary for
the transfer to Buyer of the contracts and other rights i
specified on Schedule 3B shall have been obtained on or ‘
before the Closing Date or other alternative arrangements 5
shall have been made to the satisfaction of Sellers. !
8.7 Séilers shall be satisfied as to arrangements
for their continued access after the Closing to the Mobil
and Coastal States facilities through the so-called "Burner
Cargo" plpellne being retained by Sellers hereunder.

9. Condltlons Precedent for Closing by Buyer.

The obligations of Buyer to be performed at the
Closing, at the option of Buyer, are subject to the féllowing
conditions:

9.1 Buyer shall have received resolutions of the
Board of Directors of each of the Sellers and the stockholder
of Suntide, satisfactory to Buyer's counsel and certified by
the Secretary or Assistant Secgetary of the respectivé
Seller, authorizing the respective Seller's execution,
delivery and performance of this Agreement.

9.2 All of the representations and warranties of
Sellers stated in Section 6 shall be true and correct in all
material respects as of the Closing Date and Sellers shall

have performed or complied in all material respects with all

of their obligations under this Agreement which are to be
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performed or complied with as of the Closing Date. Buyer

shall have received a certification to such effect to the

best of the knowledge, after due inveétigation, of‘eéch 6f

the individuals listed on Schedule 24, dated the Closing

Date (which certification may be limited to the representations
and wérranties iﬂdicated next to the name of the respective
individual listed on Schedule 24). |

9.3 The applicable waiting period under the B-S-R
_ Act shall have expired or been terminated.

‘9.4i On the Closing Déte the consummation'of the
transactions contemplated by this Agreement shall not be
subject to an injunction or restraining order (or threat
thereof by a governmental agency which is evidenced by a
writing or cqnfirméd to Sellers orally by an authorized -
representative of the agency making the threat).

9.5 Buyer shall have received a written opinion,
dated as of the Closing Date,.from the General Counsei of
sun addressed to Buyer, ' (which shall be in a form reasonably
satisfactory to Buyer's counsel) and who may rely on opinions
of local or house counsel and on certificates of public
officials (and provided that such opinion may be qualified
to the effects set forth in the p;eamble to Section 6),

that:
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(A) Sellers are corporations duly organized,
existing, and in good standing under the laws of the State
of Delaware, in the case of Suntide, and of the Commonwealth
of Pennsylvania, in the case of Sun 0il and $PL; they have
the corporate power and authority to carry on their businesses
as now conducted; and they are duly qualified or registered
to do business as foreign corporations and in good standing

in the State of Texas and also in the State of North Carolina,

£.3

in the case of Sun 0il.

1,00 24 ¥ 47 R
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(B) Sellers, Sun and each of Sun's direct
and indirect subsidiaries which ére parties to the agreements
with Buyer which are Exhibits hereto have the corporafe
power and éuthority to enter into and to perform this Agreement,
such other agreements and all documents and actions required
by them hereunder and thereunder; all of their corporate.
proceedings, including any and all neceséary stockholder
approvals, necessary for the e;ecution and performancé of
this Ag;eément; sgch other agreements and all documents and

actions required by them hereunder have been taken; and this

Agreement and such documents have been duly executed and

delivered and constitute the valid and binding obligations
of the Sellers enforceable in accordance with their terms.
(C) The making and performance of this.

Agreement by Sellers do not violate any provisions of any
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Federal, state or local laws known to the General Counsel or
Sellers' articles or certificates of incorporation and
by-laws and do not result in the breach or vioiatisn of,
constitute a default under, or result in the creation of any
lien, charge, or encumbrance upon any of Sellers' property
or assets under ény contractual agreement of them known to
the General Counsel after making a reascnable inquiry con-
cerning such matters.

(D) Except as stated in Schedule 12, no
actions, sﬁité, or‘proceedings are pending or, to the best
of General Counsel's knowledge, are threatened against
Affiliates which, if adversely resolved, would materially
affect the overall operations of the Refinery, the Gathering
System or the Wilmington Terminal or Sellers' abilities to
consummate this Agreement.

(E) Except as stated in Section 14, or as
contemplated in Sections 1.3 oé 5, no approvals or coﬁsents,
governmental or otherwise, are required by reason of Sellers’
execution and performance of this Agreement and all documents
and actions required hereunder.

9.6 All consents of third parties necessary for
the transfer to Buyer of the contracts and other rights |
specified on Schedule 3B shall have been obtained on or

before the Closing Date or other alternative arrangements

shall have been made to the satisfaction of Buyer.
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10. Investigations bv Buver and Access After Closing.

10.1 Prior to the Closing Date, Buyer shall have
the right to undertake the investigations specified herein
to confirm the accuracy and completeness of the representa-
tions and warranties made by Sellers in Section 6 and com-
pliance with the-covenants made by Sellers in Section 12.
The results of such inquiries, observations, and information
shall be subject to the existing Confidentiality Agreemént
made by the parties by that certain letter from Warburg, _
Paribas and Becker Incorporated, dated April 10, 1981 and
accepted by Buyer on April 15, 1981 (the "Confidentiality
Letter"). For such purposes, (i) during normal offiée h
hours, Buyer and its authorized representatives may inspect
the assets, facilities, contracts, and operational data
concerning the Refinery, the Wilmington Terminal and the
Gathering System, and (ii) during all times, Buyer and its
authorized representatives may%observe the operationé‘of the
Refinery, the Wilmington Terminal and the Gathering System.
Notwithstanding the foregding, Sellers shall not be under
-any obligation to disclose to Buyer prior to the Closing
Date those items specified as documents to be retained on
Schedule 22. )

10.2 sSubject to Section 10.3, Sellers, sun, and

their respective authorized representatives shall have the

ag- S 0048



right after the Closing Date, upon reasonable prior notice,
during normal business hours and for reasonable purposes
related to their respective prior intérests in the.Assets to
make copies and extracts of and otherwise to audit and
review the originals of the records, documents and files
relating to the Assets and the Transferred Employees and
also to examine, make copies and extracts of and otherwise
to audit and review contracts, leases, licenses, process
rights and other agreements assigned, transferred, or deliv-
ered to Buyér'and records relating taereto to the extent
such records cover periods prior to the Closing Date.

10.3 On the Closing Date, Sellers shall provide to
Buyer the original or copies of records, files, and o£her
documents specified as documents to be transferred on Schedule
22, but Sellers shall not be required to provide to Buyer
any originals or copies of any documents specified as docu-
ments to be retained ‘on Schedule 22. )

10.4 Buyer shall retain the original recoxrds,
files and other'documents concerning the Assets, which the
Affiliates may transfer to Buyer, in accordance with appli-
cable law and Buyer's practices currently in effect, and as
fhey may be changed by Buyer from time to time, with respect
to its other records, files and other documents of similar

nature to those referred above,»but, except as otherwise

provided in this Agreement, Buyer shall have no obligation
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or duty to retain same for any period greater than it is
legally required to keep or normally keeps such records.
Buyer shall release to Sellers, Sun or their respective
agents, at the sole expeﬁse of the Affiliates, such records
which Sellers or Sun may regquest at least thirty (30) days
prior to the daté when such records would normally be de-
stroyed under Buyer's practices and Buyer shall notify
Sellers of Buyer's intention to destroy such records not‘

‘less than one hundred twenty (120) days prior to such destruc-

tion.

11. Limitations of Liability. Except és speci-‘
fically provided in the last sentence of this Section; none
of the representations and warranties of Sellers shall
survive the Closing nor shall Sellers have any liability
after the Closing with respect thereto. Buyer's sole right,
if Closing does not occur, as to any misrepresentation or
breach of warranty'by Sellers éhall be to terminate tﬁis
Agreement pursuant to Section 16. Notwithstanding the
preceding sentences of this Section 11, (i) the representations
and warranties of Sellers hereunder éﬁall survive the Closing
if and to the extént any of the individuals identified on
Schedule‘24 hereto knew on or beforé-the Closing Date, and

withheld such knowledge from Buyer with intent to deceive,

that any such representation and warranty was not true and
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correct in any material respect, (ii) the representations
and warranties of Sellers contained in Section 6.11 shall
survive the Closing for a period of thirty-eight (38) months
from the Closing (and, in this connection, it is expressly
agreed that if Sellers' representations in Section 6.11 are
not true and coréect with the result that Buyer is not able
to enjoy the full benefit of the natural gas contract referred
to therein, the liability of Sellers shall be measured'by
the increased costs incurred by Buyer as a result thereof,
which liability shall be computed without regard to the
amount of the purchase price allocated to such contract in
Schedule 16), and (iii) the representations and warraﬁties
in Section 6.14 shall survive the Closing, and (iv) Sellers'
representation in Attachment A shall survive Closing until
receipt of a favorable determination by the Internal Revenue
Service regarding the tax qual%fied status under Sect%on 401
of the Code of the Suntide Plaﬁ (as described in Section
13.6). |

12. Operations Prior to Closing.

12.1 Until the Closing Date, unless Buyer otherwise
~consents, Sellers

(A) shall conduct the operations of the

Assets in their usual and ordinary course of business;
I'4
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(B) shall not create, permit, or suffer the
creation of any liens, security interests, or other encum-
brances on the Assets except in the ordinary course of
business (any liabilities relating to any such liens, security
interests or other encumbrances on the Asgets shall be paid
by the parties as contemplated in Section 4.4) or in any way
arising out of the borrowing of money;

(C) shall not make any capital or major
expenditufes or incur any obligations for capital or major
expenditures except as provided in Section 12.2;

| (D) shall not sell, lease, transfer, or
otherwise dispose of any substantial part of the Refiﬁery,
the Undeveloped Land, the Wilmington Terminal or the Gathering
System or discontinue or liquidate any substantial parf of
their operations and;

(E) shall not enter into new or revised
labor agreements (except amending the signatories to ;uch
agreements), revise the compensation of its employees (except
ordinary merit salary raises as they become due and the
implementation of a new merit salary budget), or revise its'
complement except in the ordinary course of business.

12.2 Until the Closing Date, Sellers shall continue

in the ordinary course of business to make the capital and

major expenditures as listed in Schedule 15.
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12.3 Until the Closing Date, Sellers shall be
entitled to transfer the Assets among themselves.

12.4 Notwifhstanding anything herein, Sellers
shall not be required to transfer to Buyer and Buyer shall
not be required Fo assume any contracts or other agreementé
solely between or among Séllers, Affiliates and other direct
or indirect subsidiaries of Sun except for such contracts
which are listed on Schedule 23.

12.5 sellers shall not enter into any lease,
contract of agreement (excluding any purchase orders for
less than ten thousand dollars ($10,000) each) which shall
be an Assumed Obligation which, in any combination thereof,
result in the aggregate to more than two hundred thousand
dollars ($200,000) without consent of Buyer, which consent
shall not be unreasonably withheld.

13. Personnel. ' .

13.1 Buyer shall hiré and offer continued employ-
ment with Buyer or shall cause its subsidiaries to offer
employment to all of the Transferred Employees. Buyer shall
use its best efforts to retain the Transferréd Employees for
a period of not less than twenty-four (24) months from the
Closing Date (hereinafter the "Protected Period") and shall
not terminate the employment of any such Transferred Employees
during such Protected Period other than for reasonable

cause.
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Buyer shall use its best efforts to provide responsibilities

to each Transferred Employee at a level substantially similar
to his responsibilities as of the Closing Date. The rate of
compensation for each Transferred Employee during the Protected
Period shall be not less than his rate of compeﬁéation on

the Closing Date. After ﬁhe Protecteleeriod, Buyer shall

not discriminate against any Transferred Employee as to
conditions of employment and job responsibilities on account

of such Trarnsferred Employee's service with Sellers prior to

the Closing Date.

13.2 Aas of the Closing Date, the Transferred
Employees shall be eligible to participate in the Koch ' it
Industries Employees' Pension Plan ("Buyer's Pension Plan')
upon the completion of service (calculated to include service

as provided herein) sufficient to satisfy the pérticipation'

|
|
requirements of Buyer's Pensioq Plan. Buyer shall amend f
Buyer's Pension Plan to provide: E

{

(A) credited service (as defined under
Buyer's Pension Plaﬁ) with respect to periods of service
prior to the Closing Date for benefitAaccrual, eligibility
and vesting purposes on behalf of the Transferred Employees
to the same extent provided under the Sun Company, Inc.

Retirement Plan (the "Sellers' Retirement Plan®); and
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(B) early retirement benefits (calculated
using the normal retirement formula contained in Buyer's
Pension Plan, amended to reﬁlect the changes described
herein) on behalf of the Transferred Employees who attain
age 55 with 10 years of service. In the case of a Transferred
Employee who retires after agé 55, but prior to age 60, his
benefits shall be reduced by 5/12% for each full month early
retirement precedes age 60. In the case of a Transferred
Employee who retires on or after age 60, but prior to age
65, there Qili be no reduction in benefits; and

(C) a minimum benefit equal to the benefit
provided under the Suntide Plan (as described in Section
13.6). In the event the Suntide Plan is (i) merged into
Buyer's Pension Plan (or any other tax qualified pension
plan maintained by Buyer) or, (ii) assets are to be contri-
buted directly to Buyer's Pénsion Plan (or to any other tax
qualified plan maintained by B&yer) upon an ;dverse détermi—
nation by the Internal Revenue Service on the tax qualification
of the Suntide Plan (as described in Section 13.7), or (iii)
" upon termination of the Suntide Plan, such minimum benefit
shall be maintained under Buyer's Pension Plan.

13.3 As of the Closing Date, the Transferred
Employees shall be eligible to participate in the Koch

Industries Employees' Savings Plan ("Buyer's Savings Plan"),
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uron the completion of service (calculated to include service
as provided herein) sufficient to satisfy the participation
requirements of the Buyer's Savings Plan. Buyer shall also
amend Buyer's Savings Plan to provide that: (i) credited
service (as defined under Buyer's Savings Plani for purpcses
of eligibility and vesting on behalf of the Transferred
Employees under Buyer's Savings Plan shall be measured from
the date each Transferred Employee commenced employment with
Sellers, and (ii) employee contributions under Buyer's
Savings Plaﬁ shall be increased to a level equal to 6% of
compensation (as defined thereunder) and matching employer

contributions shall be at a level equal to 50% of the employee

- contributions.

Buyer shall accept a transfer of account balances
maintained on behalf of the Transferred Employees in the
éellers‘ Savings'Program of thg Stock Purchase and Sayings
Plan for Employees of Sun Comp;ny, Inc. and Subsidiaries
("Selleré' Savings Plan"). Thereafter Buyer shall adminis-
ter such assets in accordance with fhe terms of Buyer's
Savings Plan, except that the transferred account balances
shall remain at all times fully vested.

13.4 Buyer shall amend its respective welfare
plans or programs (or take such other action as may be

necessary) to provide the Transferred Emplovees with:
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(A) vacation, holiday and short-term disability
benefits equivalent to those provided by Sellers, and where
applicable, treat such employment with Sellers undér such
plans or programs the same as if such employment had been
with Buyer. With respect to vacation benefits, Buyer shall
not be responsible for accumulated vacation benefits earned
by the Transferred Employees on account of employment with
Sellers prior to the Closing Date, but not taken as of that
daté; énd_

(B) post-retirement death benefits equal to
a $5000 lump sum payment, payable to the designated beneficiaries
of the Transferred Employees; and .

(C) post-retirement medical benefits commencing
at age 65 equal to those medical benefits to which the
Transferred Employees would have been entitled under Sellers'
post-retirement medical benefit plan in effect on behalf of
the Transferred Emplofees immediately prior. to the Clésing
Date. ?ost-retirement medical benefits commencing prior to
age 65 shall be provided under Buyer's Group Medical Plan;
and

(D) Buyer shall provide additional compensa-
tion or similar benefits to those-eligible Transferred

Employees which in the aggregate are equal to the compensation

which would have been provided to such Transferred Employees
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under Sellers' 1981 l% Bonus Program, the Middle Management
Bonus Program and the Christmas Gift Program in effect
immediateiy prior to the Closing Date.

13.5 Except as providéd herein, Buyer shall'continue
the l2-hour work shift already in place and all other work
practices, terms and conditions of emﬁloyment in effect on
behalf of the Transferred Employees immediately prior to the
Closing Date. Buyer may alter such practices, terms and
conditions only as long as such alterations do not have a
material adverse impact upon the Transferred Employees.

13.6 On or before thé Closing Date, Sellers_shall
adopt the "Retirement Plan for Former Employees of Suntide
" Refining Company and Certain Affiliates" (the "Suntide
Plan"). As of the Closing Date, the Suntide Plan will.
provide benefits, and shall be funded by Sellerg from whatever
source it chooses, with an amqgnt equal to: (i) the ?resent
value of the Accrued Benefit aécrued by the Transferred
Employees as of the Closing Date under the Seilers' Retirement
Plan, calculated under the actuarial methodologies and
assumptions stated in Attachment A hereto; plus (ii) the
present value of a.cost of living adjustment to the Accrued
Benefit set forth in (i) above, equal to 6-3/4%, compounded
annually from the Closing Date to the earlier of the'déte of

death, termination or retirement of the Transferred Employees
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under the Suntide Plan. Such present value of the cost of
living adjustment shall be calculated under the actuarial
methodologies and assumptions stated in Attachment-A hereto.
" The funding described herein shall be conditioned upon a
favorable determination pursuant to a request undertaken by
Buyer, as described in Section 13.7, from the Internal
Revenue Service that the Suntide Plan is qualified under
Section 401 of tpe Code.

13.7 As of ﬁhe Closing Date, Buyer shall assume
the Suntide Plan. As soon as practicable after the Closing
Date, Buyer will obtain a determination from the Internal
Revenue Service that the Suntide Plan is qualified under
Section 401 of the Code. Buyer shall use its best efforts
to obtain a favorable determinétion( Should Buyer.receive
an adverse deterﬁination concerning the Suntide Plan, all
amounts contributed by Sellers or transferred from the
Sellers' Retirement Plan to thé Suntide Plan shall be returned
to Sellers or Sellers' Retifement Plan, as the case may be,
within one year of such denial of qualification. Thereafter,
Sellers shall transfer amounts equal to the amounts described
in Section 13.6 to Buyer's Pension Plan.

13.8 Sellers shall trané%er the account balances

maintained on behalf of the Transferred Employees in Sellers

Savings Plan as of the Closing Date to Buyer's Savings Plan.
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Any such transfers shall be accomplished within a reasonable
time after the date of this Agreement, but not later than
nine months after the Closing Date.

13.9 sellers shall pay, or make provision for pay-
ment of, accumulated vacation benefits earned by the Trans-
ferred Employees on accouﬁt of employmént with Sellers prior
to the Closing Date, but not taken as of that date.

13.10 On or after the Closing Date, Buyer may, at
its option_and expense, addpt life insurance, long-term
disability and medical insurance plans identical to those in
effect for the Transfgrred Employees prior to the Closing
Date. Sellers will administer said plans as Buyer's agent,
at Buyer's request and Buyer's expense, through December 31f
1981.

13.11 After the Closing Date, Suntide or one of the
other Affiliates will continue'to be responsible for ?he
administration of the account Salances for those Transferred
Employees who participated in the "Stock Purchase Program of
the Stock Purchase and Savings Plan for Employees of Sun
Company, Inc. and Subsidiaries," (the "Stock Purchase Pro-
gram"), the "Sun Company, Inc. Tax Reduction Act Employee
Stock Ownership Plan" (the "Sun TRASOP") and the frozen
"Employee's Savings Plan for Employees of Sun Ray DX 0il

Co." ("the DX Plan"). Sellers will identify to Buyer such
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Transferred Employees and Buyer shall furnish Sun on a
continuing basis with such information concerning the employment
status and addresses of such Transferred Employees as Sun-

may reasonably request pursuant to its administration of the
Stock Purchase Program, the Sun TRASOP and the DX Plan.

14. Governmental Compliance.

l4.1 Buyer and Seller have filed separate Hart-Scott-
Rodino Pre-Merger Notifications with the Federal Trade
Commissiop and the Antitrust Division of the Department of
Justice as reéuired under the H-S-R Act and will use due
diligence to comply with all reasonable requests for infor-
mation which may be made by the FTC or the Department of
Justice.

14.2 On or before the Closing Date, and effective.
upon Closing, Buyer will publish its tariffs for the transpor-
taton of crude oil through the Gathering System.

4

15. Tax Allocation. No‘ﬁart of the purchase price or

other consideration paid by Buyer shall be allocated to, or
otherwise deemed paid in consideration of, any of the con-
tracts and agreements executed and delivered as contemplated
by this Agreement and all of such purchase price and other
consideration shall be allocated go the Assets in accordance

with Schedule 16. After the Closing Date, Schedule 16 shall

be amended by Buyer and Sellers to reflect any adjustments
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which may be neceésary to take account of differences in
actual Asset values as of the Closing Date from those as of
August 31, 1981 (from which Schedule 16 is derivedi. Such
differences in actual Asset values shall be determined based
on Sellers' books of account as of August 31, 1981 and as of
the Closing Date:

16. Termination.

16.1 This Agreement may berterminated through
written notice to the other party prior to the Closing Date
by: | ‘

(A) mutual consent of Buyer and Sellers;

(B) Buyer or Sellers after November 13,
1981, if the Closing has not occurred on or prior to such
date;

(c) Seliers, if any of the conditions speci-
fied in Section 8 is not met or waived on or before the
Closing Date or if Buyer shallgﬁave failed to perform‘as and
when required any of iés obligations hereunder on or before
the Closing Date;

(D) Buyer, if any of the conditions specified
in Section 9 is not met or waived on or before the Closing
Date or 1if Sellers shall have failed to perfdrm as and when

required any of their obligations hereunder on or before the

Closing Date;
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(E) Buyer or Sellers if on or before the
Closing Date the transactions contemplated by this Agreement
are enjoined by a court of competent jurisdiction and such
injunction is final, permanent, and non-appealable; and
(F) Buyer pursuant to Section 17.

l6.2 Eicept as provided in Section 16.3, upon any
such termination, this Agreement shall become null and void,
and neither Buyer, Sellers, nor any of their respective
parents, subsidiaries, affiliates, directors, officers,
employees~or égents shall have any responsibility orx liability
to the other under this Agreement. |

16.3 Upon any such termination by Sellers uﬁder
Section 16.1 because of Buyér's failure to perform any of
its obligations hereunder as and when required or because
the conditions precedent to Sellers' obligations hereunder
which are set forth in Section 8 other than in Sections 8.3,
8.4, 8.6 and 8.7 thereof are n&t satisfied, Buyer shail
forfeit and Sellers may retain the Ten Million Dollars
($10,000,000) paid pursuant to Section 3.2; unless such
failure to perform or failure to satisfy conditions precedent
is a result of the existence of threat of injunction or
restraining order as contemplated~by Section 8.4. Upon any

other termination, such amount shall be returned to Buyer.
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17. Material Event.

17.1 If between the date of this Agreemept and the
Closing Date a Material Event would occur, the respective
Seller promptly shéll notify Buyér concerning the occurrence
and the magnitude of the damage, destruction or loss by
condemnation. In such event Buyer may notify Sellers if it
Qill complete the Closing or will terminate pursuant to
‘'Section 16.1(F). If Buyer shall not so elect and so advise
Sellers,»Buyer shall be deemed to have elected to complete
the Closing as contemplated in Section 17.2.

17.2 If Buyer would elect to complete the Closing
and to possess the Assets in that condition without a'reduc—
tion in the purchase price, Sellers shall not have any
liability to Buyer concerning the Material Event.

18. Notices.
18.1 All notices sha}l be considered as properly
given if_in writing and hand-délivered or sent by régistered
or certified United States Mail or filed with the telegraph

company and in either instance shall be addressed to the

party for whom intended at the following respective addresses:

TO SELLERS: Sellers c¢/o Sun Company, Inc.
100 Matsonford Road
Radnor, PA 19087

Attn: Senior Vice President
and General Counsel
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TO BUYER: Koch Industries, Inc.
4111 E. 37th Street North
wichita( Kansas 6720;

Attn: Vice President -
Legal Affairs

18.2',The date of service of the notice, when
served by mail, shall be the date on which said notice is

received or, when served by telegraph, shall be the date on

which said notice is filed with the telegraph company or
when hand-delivered, shall be the date of delivery.

19. Assignment. This Agreemen* is not assignable or

transfer;ble by either parﬁy; provided, however, that Buyer,
by written notice to Sellers at least three (3) Business

Days prior to the Closing Date, may igrevocably designate
Koch Refining Company or any of Buyer's wholly-owned sub-
sidiary corporations as the transferees ("Buyer's Designees")

of all or pért of the Assets and Sellers shall undertake to

effect transfer, conveyance and assignment of the Assets as
so designated upon the condition that, as and to the extent
elected by Sellers, Sellers receive from such Buyer's Desig-

nees appropriate representations and warranties, certifi-

cations of officers and written opinions of counsel, all of

which shall be in substantially the same form as required of
Buyer under this Agreement.. Any such designation shall not
limit or diminish the obligations and undertakings of Buyer

under this Agreement and the documents related hereto, and
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Buyer shall perform or cause Buyer's Designees to perform
each and every of such obligations and undertakings.

20. Further Undertakings.

20.1 The parties hereto recognize that a forty
(40) foot strip of land included within the Refinery Land
has been heretofére dedicated as a public street and, subject
to Buyer advising Seller of Buyer's election to proceed
hereunder within six (6) months after the Closing Date,

agree to jointly undertake diligent efforts to have the

title theret> vest in Buyer. Each party shall bear its own
expenses and costs incurred in the pursuit of such efforts;

provided, however, in connection with such efforts Sellers

g T

shall reimburse Buyer for such appraised value as may be

necessary to be paid by Buyer for such strip in order to

Ly B A S o

vest title thereto in Buyer free and clear of any and all
deficiencies in title thereto attributable to such dedica-
tion. { *
‘20.2 Sellers will deliver to Buyer at (or within
30 days after) the Closing Date all of Sellers' files pertaining
to the products listed on Schedule SA including all files
pertaining to the patents listed on Schedule 7, all Suntech
reports and memoranda which pertain-to the research and
development of such products and all copies of marketing
information, market research and contact reports pertaining
to such products, except that (i) Sellers do not guarantee

6
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to be able to locate or accumulate for Buyer all copies of
documents which have been the subject_of copying and distribﬁtion
and (ii) with respect to laboratory notebooks and documents

of a scope beyond the products listed on Schedule 5a, Sellers
will provide to Buyer legible photocopies of such material.

20.3 For a periéd of thirty-éix (36) months from
and after the Closing Sellers will not compete, directly or
indirectly, with Buyer in the manufacture, sale or distribu-
tion of the products listed on Schedule 5A (except for
pseudocumene, durene and Sur Sol 290), and during such
period Sellers will not purchase or commence construction of
facilities needed for the manufacture of such products.

20.4 Sellers shall take all actions and bear all
expenses necessary to clean up the spill of an estimated
volume of two hundred ninety-two thousand (292,000) gallons
of paraxylene at the wilminétoq Terminal (the "Spill"?. The
Spill shall be deemed to have béen cleaned up when an'inde—
pendent third party, selected by Sellers, certifies to Buyer
that it is satisfactorily cleaned. Sellers shall be allowed
access to the area'of the Spill (for éuch clean-up activities,
monitoring and testing) and shall be allowed to bring machinery,
equipment and personalty useful in cleaning up the Spill
onto the Wilmington Terminal Land and to leave such thereon
as may be necessary. After Closing, Buyer shall make its
employees available to Sellers, at Sellers' expense, to
clean up the Spill. |
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20.5 Buyer shall indemnify, defend and hold Sellers
harmiess from and against any and all loss, cost, damage,
expense {including attorneys' fees and court costs), fines,
penalties, claims, suits or liability to aﬁy persons, entifies
or governﬁents (including Buyer or Buyer's employees) attributed
to evénts or omissions directly or indirectly caused by
Buyer's conduct or omittea conduct in connection with the
operation and utilization of the Assets after the Effective
Time of Closing. For purposes of this Section, the term l
Buyer includes subsidiaries of Buyer.

20.6 Sellers shall indemnify, defend and hold ' \
Buyer and Buyer's Designees under Section 19 harmless from
and against any and all loss, cost, damage, expense (including
attorneys' fees and court costs), fines, penalties, claims,
suits or liabiiity to any persons, entities or governments
(other than Buyer, Buyers"subfiaiaries, their subsid%aries,
affiliates, successors énd ass{gns) attributed to events or
omissions directly or indirectly caused by Sellers' conduct
or omitted conduct in connéction with the operation and

.utilization of the Assets prior to the Effective Time of
Closing including, by way of example but not limitation:
(A) The Spill. (Sellers shall be responsible
for timely and proper notification.of governmental authorities

and no part of this Agreement shall be construed or inter-

preted to imply on the pért of Buyer any assumption of
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obligation, responsibility or liability with respect to the
Spill, the damage allegedly resulting therefrom and potentially
occurring in the future.)

(B) The creation, prior maiﬁtenance, and
current existencg of certain inactive waste sites notified
and identified to the Environmental Protection Agency in May

of 1981 commonly known as Carson Pit and Plummer Pit.

Sellérs-shgll have no liability or obligation under this
Section 20.6 except to the extent Sellers are liable to
parties other than Buyer, Buyer's subsidiaries and affili--
ates and their successors and assigns on account of such
conduct or omitted conduct (or would have been so liable had
the cléim been asserted directly against Sellers). |

21. Miscellaneous Provisions.

21.1. This Agreement ?; deemed a Texas contract and
shall be construed, governed by, and administerea in accor-
. dance with the laws of fhe State of Texas.

21.2 Ssubject to provisions of this Section 21, all
provisions, covenants, and agreements contained in this
"Agreement shall bind and shall inure to the benefit of the
partieé and their respective succéésors—in-interest and
assigns whether so expressed or not.

21.3 This Agreement (including the Confidentiality

Letter) represents the entire understanding of the parties,

-63- S 0069



and supersedes and replaces all prior agreements, contracts,
arrangements, and understéﬁdiﬁgs between the Buyer and the
Affiliates, concerning the sale and purchase of the

Assets or any refinery (other than the Refiﬁery) owned by
any of the Affiliates. There are not any other terms,
conditions, representatiohs, or warranties, exﬁress.cr
implied, written or oral, except as set forth herein and in
the Confidentiality Letter. No amendments, modifications,
or additions hereto will be binding unless they would be
executed ih writing by all of the parties.

21.4 1f any portion of this Agreement should be
adjudged illegal or unenforceable, the remainder of this
Agreement shall continue to be enforceable.

21.5 The captions used in this Agreement are for
reference purposes only and shall not affect the interpre-
tation or meaning of this Agreement.

21.6 This Agreement ;éy be executed simultaneously
in one of more counterparts, each of which shall be deemed
an original, but all of which shall constitute one and the
same instrument.

21.7 Buyer and Sellers and their respective affil-
iates and agents shall not disclose this Agreement to any

third parties except as reduired by law or as otherwise

agreed in writing between the parties.
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21.8 Each party will pay its own expenses, including
financial advisers, consultants, counsel, and public accoun-
tant's fees and expenses, incurred in any way concerning the
sale and purchase of the Assets and shall iﬁdemnify the
other party again;t any claim for a commission, brokerage or
finder's fee asserted in connection with the sale and purchase
of the Assets.

- 21.9 Between the date of this Agreement and the
Closing Date or the date of any termination pursuant to
Section 16,~Sellers will not actively solicit or negotiate
with others for other offers to purchase the Assets.

21.10 Nothing herein expressed or implied is intended,
or shall be construed, to confer upon or provide to any
person, firm or corporation; other than Affiliates and
Buyer, Buyer's Designees and their respective successors and
assigns, any rights or remedies under or by reason of any
term, prqvision, condition, undertaking, warranty, representa-
tion or agreement contained in this Agreement.

21.11 Sellers, Buyer and Buyer's Designees each
agree to execute and deliver such other and further instruments,
documents, certificates and undertakings (and td provide
such cooperation) as may be reasonébly required from time to
time in order to fully effectuate the provisions and purposes
of this Agreement. Subsequent to the Effective Time of

Closing, and from time to time, Sellers shall execute and
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deliver to Buyer any instruments, documents or certificates
as may be reasonably required by Buyer (prepared by Buyer at
Buyer's expenée) to record specifically Buyer's interest in
the Gathering System Real Property and in aﬁy other pipel;ne

easements and rights-of-way to be transferred to Buyer

hereunder; provided, however, that Sellers shali be reimbursed

for any costs paid or incurred in connection therewith.
21.12 with respect to any claim by a third party
afteerlbsigg in respect to which any of Sellers may have a
liability to Buyer or any of Buyer's Designees under any
provision hereof or in any document related hereto, Buyer
shall promptly advise Sellers of the initiation.of such a
claim, shall exercise reasonable efforts in the defense
thereof, and shall, at the request of Sellers and at fheir
expense, permit.Sellers to control the defense thereof. Any
settlement or othér dispositio? of any such claim shall be
subject to the consent of Sellérs. Buyer and Buyer's Desig-
nees shall also assert and prosecute such claims against
third parties as may be necessary, appropriate or requested
by Sellers to minimize any liability of Seller to Buyer or
Buyer's Designees hereunder and Buyer and Buyer's Designees,
at Sellers' expense, shall permit s;llers to control the
assertion and prosecution of such claims. With respect to
any claim by a third party after Closing in respect to which

Buyer or any of Buyer's Designees may have a liability to
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any of Sellers under any provision hereof or in any document
related hereto, the respective Seller shall promptly advise
Buyer of the initiation of such a claim, shall exercise
reasonable efforts in the defense thereof, and shall, at the
request of Buyer and at its expense, permit Buyer to control
the defense thereof. Anylsettlement or other disposition of
any such claim shall be subject to the consent of Buyer.

The respective Seller shall also assert and prosecute such
claimsragginst third parties as may be necessary, appropriate
or requested by Buyer to minimize any liability of Buyer to
Sellers hereunder and such Seller, at Buyers' expense, shall
permit Buyer to control the assertion and prosecution of
such claims. Each party shall take reasonable steps to

mitigate any damages which may be owing hereunder.

~67- | S 0073



IN WITNESS WHEREOF, the parties have duly executed

this Agreement on the day and year first written above.

SUNTIDE REFINING COMPANY

BY ///74/4 E ot

<Prtleé: //’

'd

SUN REFINING AND MARKETING COMPANY

By // Lf'///c,xj o oy
"

Titde:

=

SUN PIPE LINE COMPANY

. 4 > - ,/‘
By /.7 L%; e iy

T -

KOCH INDUSTRIES, INC.

N

. ‘ ' 'J'//
. , L. Yoo
i/

BY D - ..,/‘/ (.'Z:.:-‘}/-—_,’)__c‘_. . ;
Title: E
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SOUTHWESTERN REFINING COMPANY, INC.,
KERR-McGEE CORPORATION,
KOCH REFINING COMPANY, L.P.
AND

KOCH EXPLORATION COMPANY

ASSET PURCHASE AGREEMENT

Dated as of June 6, 1995

EXHIBIT
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ASSET PURCHASE AGREEMENT

THIS ASSET PURCHASE AGREEMENT (this "Agreement"), dated as of June 6, 1995,
by and among Southwestern Refining Company, Inc., a Delaware corporation ("Seller"), Kerr-
McGee Corporation, a Delaware corporation (the "Company"), and Koch Refining Company,
L.P., a Delaware limited partnership (“KRC”), and Koch Exploration Company, a Kansas
corporation (“KEC”, and jointly with KRC, "Purchaser"),

WHEREAS, Purchaser desires to acquire from Seller, and Seller has agreed to sell to
Purchaser or its designee, certain assets of Seller constituting the Assets (as such term is hereinafter
defined), upon the terms and subject to the conditions hereinafter set forth;

WHEREAS, KEC or its designee desires to purchase the Real Property and KRC desires to

purchase the remaining Assets;

WHEREAS, Company has agreed to be jointly and severally liable with Seller in regard to
all obligations, duties, and liabilities of Seller hereunder;

NOW, THEREFORE, in consideration of the premises and of the respective representations,

warranties, covenants, agreements and conditions contained herein, the parties hereto hereby agree

as follows:



Capitalized terms used herein shall have the meanings ascribed to them in this Article:

Accountant: As defined in Section 2.7.

ARTICLE I

DEFINITIONS

Active Employees: As defined in Section 6.1.

Affiliate: As to the Person specified, any other Person controlling, controlled by or under
common control with such Person, with the concept of control in such context meaning the
possessi,on, directly or indirectly through one or more intermediaries, of the power to direct or
cause the direction of the management and policies of another, whether through the ownership of

voting securities, by contract or otherwise.

Agreement: As defined in the Preamble.

Assets:

commonly known as the "Southwestern Refinery,” including all land, buildings, improvements,
facilities, fixtures, machinery, equipment, appliances, storage tanks and other tangible and

intangible personal property constituting such Refinery or located on or used in connection with

Seller's refinery located at 1700 Nueces Bay Blvd., Corpus Christi, Texas,

such Refinery, more specifically defined herein to consist of:

@)
®
©
(d)
©
®

The Real Property;

The Equipment;

The Transferred Vehicles;
The Contracts;

The Oil Inventory;

The Materials Inventory;



(g) The Permits;
(h) The Intellectual Property; and
(i) The Records,

but specifically excluding the Excluded Assets.

Assumed Liabilities: All costs, expenses, obligations, losses, claims and liabilities arising
from or in connection with the ownership, operation, condition, or use of the Assets after the
Closing Date, the Environmental Liabilities of Purchaser, the Contracts, and those other certain
obligations listed on Schedule 1.1.

Bill of Sale: One or more bills of sale, as necessary, transferring the Equipment, Oil
Inventory and Materials Inventory, in substantially the form of Exhibit A.

Business Day: Any day, Monday through Friday, on which banks are open for the
transaction of business in Houston, Texas.

CBA: As defined in Section 6.5.

Claim Notice: As defined in Section 8.5(a).

Cleanup Threshold: As defined in Section 4.4.6.

Closing: As defined in Section 2.3.

Closing Date: As defined in Section 2.3.

Closing Payment: As defined in Section 2.6.

Closing Time: As defined in Section 2.3.

Code: The Internal Revenue Code of 1986, as amended.



Common Control Entity. The Seller, Company, any Affiliates of Company, or any Person or
arrangement which is aggregable with Seller, Company, or any of their Affiliates within the
meaning of Section 414 of the Code.

Company: As defined in the preamble.

Contracts: All contracts, instruments, purchase orders, sales contracts, personal property
leases and other agreements between Seller (or one or more Affiliates of Seller) and third parties
relating to the business, assets or operations of the Refinery listed on Schedule 1.2 to the extent
they are valid, subsisting and assignable. In addition, Contracts shall include all contracts relating
to the business, assets or operations of the Refinery entered into or renewed in the ordinary course
of business between the date hereof and Closing in accordance with Section 4.1.1.

Deed: A special warranty deed transferring the Real Property in substantially the form of
Exhibit B.

DTPA: As defined in Section 8.1

Election Period: As defined in Section 8.5(a).
Environmental Cleanup Costs: As defined in Section 4.4.6.

Environmental Laws: Any and all laws, statutes, regulations, rules, rulings, ordinances,
codes, policies, directives, standards, orders, judgments, decisions, licenses or permits of any
Governmental Authority relating to the environment, specifically including, but not limited to,
those relating to the exposure to, use, Release, emissi_on, presence, storage, treatment, generation,

transportation, processing or handling of Hazardous Materials, previously, presently, or hereafter in

effect.



Environmental Liabilities of Purchaser: That portion of any loss, obligation, damage,
liability, or expense:

() arising from any actual or alleged violation of any Environmental Law as a result of
the ownership or the operation of the Refinery by Purchaser after the Closing Time whether arising
under any Environmental Law, equity, or any actual or alleged contractual obligations of the
Purchaser or its Affiliates, or based on any actual or alleged injury to or death of any person,
including employees of the Purchaser, or damage to property owned by any third party including
fines, penalties and sanctions);

(b) arising under any Environmental Law for the remediation of a Release on the Real
Property prior to the Closing Time where such remediation is required as a result of the

decommissioning of all or any portion of the Refinery where such decommissioning begins at any

time after the sixth anniversary of the Closing Date;

(c) arising under any Environmental Law for the remediation of a Release on the Real
Property prior to the Closing Time where such remediation is the result of a specific change in,
addition to, or application of, the Environmental Laws following the sixth anniversary of the
Closing Date;

(d) arising under any Environmental Law for the remediation of a Release on the Real
Property prior to the Closing Time where such remediation would have otherwise been an
Environmental Liability of Seller because it was requi-red under or as a result of the application of
any Environmental Law in effect prior to the sixth anniversary of the Closing Date if, but only if,
Purchaser fails to notify Seller or Company of such obligation, liability, loss, damage, or expense

prior to the eighth anniversary of the Closing Date; and

5



(e) (i) the obligation to remove, remediate, manage, or dispose of asbestos or
asbestos-containing materials or any other materials incorporated as part of, or contained
within, the improvements on the Real Property or the Equipment as a material of construction,
unless and except to the extent so required prior to the Closing Time; (ii) any expense of
changing the physical condition of the Equipment except (A) as a result of remediation
referred to in (b) and (c) in the definition of Environmental Liabilities of Seller, (B) to the
extent described in Section 4.4.6, compliance with benzene waste operations NESHAPS as
necessary to satisfy the requirements or directives of the applicable Governmental Authority,
or (C) Equipmerit changes as a result of any changes necessary to comply with an order arising
under the docketed items listed in Schedule 3.1.14; or (iii) any loss, damage, liability, or
expense to the extent arising from or as a result of Purchaser’s improper or unlawful handling,
storage, or disposal of Hazardous Materials related to Environmental Liabilities of Seller as
contemplated in Section 4.4.6 or Purchaser’s failure to perform its obligations under
subparagraphs (b), (¢), and (d) above.

With respect to subparagraphs (b), (¢), (d), and (e) (other than (e)(iii)) Purchaser’s
obligation, liability and expense is limited solely to the remediation of the Real Property as

described above. Purchaser has not in any manner whatsoever thereby assumed any obligation

for:
(x) the remediation of any other property;

(y) any loss, damage, liability, or expense whether arising under any Environmental Law,

equity, or any actual or alleged contractual obligations of Seller, Company, or their Affiliates,



or based on any actual or alleged injury to or death of any person, including employees of the
Seller or Company, or property owned by any third party; or

(2) any fines, penalties, and sanctions, arising from any actual or alleged violation of any
Environmental Law as a result of the operation of the Refinery prior to the Closing Time or as
a result of the remediation efforts undertaken by Purchaser on behalf of Seller and Company in

compliance with Section 4.4.6.

Environmental Liabilities of Seller: Except for Environmental Cleanup Costs which do not
exceed the Cleanup Threshold, that portion of any loss, damage, liability, or expense (whether
arising under any Environmental Law, equity, or any actual or alleged contractual obligations of the
Seller or its Affiliates, or based on any actual or alleged injury to or death of any person, including
employees of the Seller, or damage to property owned by any third party), including fines,
penalties, or sanctions, arising from or as a result of:

() any actual or alleged violation of any Environmental Law as a result of the ownership
or operation of the Refinery prior to the Closing Time, including but not limited to any commenced
but pending, incomplete, or open actions of any Governmental Authority as of the Closing Time
except, and only to the extent of, the obligations of Purchaser as expressly described in
subparagraphs (b), (c), (d), and (¢) contained in the definitions of Environmental Liabilities of
Purchaser;

(b) a Release on the Real Property that occurs prior to the Closing Time that is or
becomes a violation of any Environmental Law requiring remediation where such requirement is

the result of a specific change in, or addition to, or application of, the Environmental Laws at any



time on or prior to the sixth anniversary of the Closing Date (including but not limited to the
remediation of any such Release); and

(¢) a Release on the Real Property that occurs prior to the Closing Time that is or
becomes a violation of any Environmental Law where such remediation is required as a result of
the decommissioning of all or a portion of the Refinery where such decommissioning begins at any

time prior to the sixth anniversary of the Closing Date.

Further, in no event shall the Environmental Liabilities of Seller include:

@) ther obligation to remove, remediate, manage, or dispose of asbestos or asbestos-containing
materials or any other materials incorporated as part ot, or contained within, the improvements on
the Real Property or the Equipment as a material of construction, unless so required prior to the
Closing Time;

(i) any expense of changing the physical condition of the Equipment except (A) as a result
of remediation referred to in (b) and (c) in the definition of Environmental Liabilities of Seller,
(B) to the extent described in Section 4.4.6, compliance with benzene waste operations
NESHAPS as necessary to satisfy the requirements or directives of‘ the applicable
Governmental Authority, or (C) Equipment changes necessary to comply with any order
arising under the docketed items listed in Schedule 3.1.14; or

(iii) any loss, damage, liability, or expense to the extent arising from or as a result of
Purchaser’s improper or unlawful handling, storage, or disposal of Hazardous Materials

related to Environmental Liabilities of Seller as contemplated in Section 4.4.6 or Purchaser’s



failure to perform its obligations under subparagraphs (b), (c), and (d) of Environmental
Liabilities of Purchaser.

To aid in the interpretation of the definitions of Environmental Liabilities of Purchaser and the
Environmental Liabilities of Seller, the following examples are given to indicate the intention of the
parties regarding such definitions:

1. If prior to the eighth anniversary of the Closing Date, Purchaser discovers chromium on
the Real Property where such chromium was Released prior to the Closing Time and the existence
of such chromium at the levels Released on the Real Property is or became a violation of an
Environmental Law, as written or applied, on or prior to the sixth anniversary of the Closing Date
and Purchaser notified Seller or Company of same on or prior to the eighth anniversary of the
Closing Date, then the remediation of such chromium will be considered as an Environmental
Liability of Seller. However, if the level of chromium Released prior to the Closing Time becomes
a violation of an Environmental Law as a result of a change in the Environmental Laws, either as
written or as applied, after the sixth anniversary of the Closing Date, then the remediation of such
chromium shall be considered as an Environmental Liability of Purchaser.

2. If a given Release that occurred prior to the Closing Date would not, under the
Environmental Laws in effect on or prior to the sixth anniversary of the Closing Date, require
remediation unless a decommissioning of the Refinery occurred, and such a decommissioning were
not to occur until after the sixth anniversary of the Closing Date, the required remediation would be
an Environmental Liability of Purchaser. If the decommissioning occurred on or prior to the sixth

anniversary of the Closing Date, however, the required remediation would be an Environmental



Liability of Seller if Purchaser timely gave Seller or Company notice of a claim with respect thereto
prior to the eighth anniversary of the Closing Date.

Equipment: All fixtures, equipment, machinery, fumiture, plant and other tangible personal
property of every kind and nature owned by Seller or any of its Affiliates and located at or
primarily used in connection with the operation of the Refinery, including, but not limited to,
Equipment sent off-site for rework, stored off-site (including, but not limited to Equipment located
at Terminal 1 to the extent such Equipment is used primarily in connection with Refinery facilities
other than Terminal 1) and the Equipment listed on Schedule 1.3, but excluding automobiles,
trucks and all other mobile equipment subject to state title registration.

ERISA: Employees Retirement Income Security Act of 1974, as amended.

Excluded Assets: Except as otherwise provided herein, (i) all of Seller's or its Affiliates’

rights, claims and causes of action arising out of or in connection with the ownership, operation or
condition of the Assets prior to the Closing Date but only to the extent the recoveries from such
rights, claims and causes of action by Seller or its Affiliates relate to the ownership, operation, or
condition of the Assets prior to the Closing Date, (ii) the CBA, (iii) the Land Farm, (iv) Terminal
1, and (v) all other Assets to the extent specifically excluded herein (or, in regard to Contracts
relating to the Assets or the operation of the Refinery, those not specifically assumed as detailed on
Schedule 1.2) or listed on Schedule 1.4.

Final Settlement Statement: As defined in Sectio_n 2.7.

FTC: As defined in Section 4.1.5.
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General Assignment and Assumption Agreement: A general assignment transferring the

Contracts, Permits, Intellectual Property, and Records and including an assumption of the Assumed
Liabilities, in substantially the form of Exhibit C.

Governmental Authority: The United States of America, any state, commonwealth, territory
or possession thereof and any political or judicial subdivision or instrumentality of any of the
foregoing, including, but not limited to, branches, courts, departments, commissions, boards
(administrative or otherwise), bureaus or agencies.

Hazardous Material: Any "hazardous waste”, "hazardous substance”, "extremely hazardous
substance”, “toxic chemical®, “hazardous chemical”, “toxic pollutants”, “contaminants”,
"chemical”, “"chemical substance”, or "asbestos”, as such terms are defined in any of the
Environmental Laws, or related substances, in such quantities or concentrations as are prohibited by
such Environmental Laws or other applicable law, or which may be declared to constitute a
material threat to human health or to the environment.

Improvements Act: As defined in Section 4.1.5.

Indemnified Party: As deﬁnéd in Section 8.5(a).

Indemnifying Party: As defined in Section 8.5(a).
Indemnity Notice: As defined in Section 8.5(d).

Intellectual Property: Trade names, trademarks, service marks, patents, copyrights,

applications for any of the foregoing, trade secrets, software, technical and operating information
and techniques, process technology, licensed technology, plans, drawings and blue prints owned or

licensed by the Seller or any of its Affiliates and other similar intangible personal property to the
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extent such property is used in connection with the ownership or operation of the Refinery,

including, but not limited to the Intellectual Property listed on Schedule 3.1.9.

January Materials Inventory: As defined in Section 2.7(a)(ii).

Justice Department: As defined in Section 4.1.5.
Knowledge: The actual knowledge after due inquiry of any of the Seller's or the Company's

or their Affiliates’ officers, directors or division managers, the plant manager of the Refinery, and
all Persons who report directly to such individuals.

Koch Employees: As defined in Section 6.2.

Land Farm: That parcel 0f real property located in Nueces County, Texas and more

particularly described on Schedule 1.5.

Law: Any federal, state, or local statutory or common law, and any rule, regulation,
judgment, or action issued, entered, or promulgated thereunder or with respect thereto, including
Environmental Laws.

Materials Inventory: All of the Seller's supplies of chemicals, additives, catalysts and spare
parts whether located at the Refinery or off-site.

Notice of Disagreement: As defined in Section 2.7.

Qil Inventory: Seller's crude oil, petroleum, feedstocks, any fraction thereof and all products
refined, produced or delivered therefrom whether located at the Refinery or off-site (unless

otherwise provided herein or in a schedule attached hereto), including work in process at the

Refinery, heels, and linefill.
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Permitted Encumbrances:
(@) Liens for Taxes not yet due and payable, or if due, being contested in good faith by

appropriate proceedings;

() Required consents to assignment obtained from the appropriate Persons prior to the
Closing Date;

(c) The terms and conditions of the Contracts and Permits, and liens arising under the
Contracts or Permits for amounts not yet due and payable, or if due and payable, being
contested in good faith by appropriate proceedings, including but not limited to those disclosed
on Schedule 1.6;

(d) Encumbrances released at or prior to Closing or waived in writing by Purchaser;

(e) Rights reserved to or vested in any Governmental Authority to control or regulate
the Assets and the operation of the Refinery;

(f) Encumbrances and exceptions disclosed on the title commitment obtained by
Purchaser from San Jacinto Title Company issued April 6, 1995; and

(g) Encumbrances that do not interfere with the present use of the Real Property affected
thereby or detract from the value of such property as it is presently used.

Permits: All permits, licenses, franchises, filings, authorizations, registrations, orders, and

other similar approvals and consents issued (or pending in regard only to the Hydrobon permit and

the federal NPDES permit) by any Governmental Authority applicable to and used in connection

with the Refinery, including, but not limited to, those Permits listed on Schedule 1.7, but in the

case of assignment only to the extent the same are freely transferable to Purchaser, and excluding

those Permits issued solely in regard to the Land Farm or Terminal 1.
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Person: Any individual, corporation, partnership, joint venture, association, joint-stock
company, trust, business trust, enterprise, unincorporated organization or government or other
agency or political or quasi-governmental subdivision thereof, or any other entity.

Property Costs: All capital expenditures in excess of $10,000 in the aggregate made at the
Refinery or to the Assets, from the date hereof to the Closing Date, which are approved by
Purchaser in writing.

Purchase Price: As defined in Section 2.5.

Purchaser: As defined in the preamble.

Purchaser Indemnified Losses: As defined in Section 8.2.

Real Property:

(@) all the property owned in fee by Seller or its Affiliates situated in Nueces County, Texas,

described on Schedule 1.8, Part A, attached hereto, and the fixtures and improvements

located thereon, except the Land Farm and Terminal 1;

(b) the real property leases, if any, described on Schedule 1.8, Part B, and the fixtures and

improvements located thereon; and

() all of Seller's right, title and interest in and to all easements, licenses, rights-of-way,

tenements, hereditaments, privileges and appurtenances in any way belonging or appertaining

to the properties described in subsections (a) and (b) above, including without limitation those

easements, licenses and rights-of-way described on Schedule 1.8, Part C.

Records: All of Seller's and its Affiliates' files, instruments, documents, papers, books,
ledgers, data and other accounting, financial, environmental, administrative, planning,
maintenance, inspection, and operating records in whatever form (electronic or otherwise) located
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at the Refinery, and all such files, instruments, documents, papers, books, ledgers, data and other
accounting, financial, environmental, administrative, planning, maintenance, inspection, and
operating records in whatever form (electronic or otherwise) relating primarily to the Assets located
at offices of Seller or its Affiliates located elsewhere to the extent they are reasonably severable
from Seller's and such Affiliates' general corporate records, but excluding (a) work product of
Seller's and its Affiliates’ legal counsel (other than memoranda, letters, and opinions specifically
concerning the licensing or permit status of the Refinery and similar matters, copies of which shall
be provided to Purchase;), (b) documents prepared by or for Seller's management related to the
negotiation strategy for the transactions contemplated by this Agreement or other proposed
dispositions of the Assets, (c) any records to the extent disclosure or transfer thereof to Purchaser is
prohibited or restricted by third party agreement or applicable law, provided, however, that Seller
or Company shall use its best efforts to obtain waiver of this prohibition or restriction or consent to
such disclosure, (d) medical records of Active Employees and former employees of Seller or
Company, and (e) those records relating solely to the Excluded Assets.

Refinery: Seller's refinery located at 1700 Nueces Bay Blvd., Corpus Christi, Texas refinery
commonly known as the "Southwestern Refinery” located on a portion of the Real Property and
more particularly shown on that certain survey performed by Michael D. Stridde, dated May 18,
1995.

Release or Released: Any spilling, leaking, pumping, pouring, emitting, emptying,
discha:ging; injecting, escaping, leaching, dumping or disposing (including, but not limited to, the
abandoning or discarding of barrels, containers and other closed receptacles containing any
Hazardous Material) of a substance into the environment.
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Retained Liabilities: All those liabilities (whether asserted prior to the Closing Date or not) of
Seller (including Environmental Liabilities of Seller) or Seller's Affiliates related to the ownership
or operation of the Refinery or the Assets prior to Closing that are not Assumed Liabilities
(including, but not limited to, any liabilities concerning or associated with any proposed buyout of
property owners within the vicinity of the Refinery, including any contracts regarding such, it being
Seller’s position that no.such liabilities or contracts exist), excluding, however, any liabilities to
Purchaser with respect to the physical condition of the Equipment after the Closing Time, however,
the foregoing shall not affect Purchaser’s right to pursue a claim against Seller or Company based
on a breach of Section 4.1.1 hereof.

Seller:  As defined in the preamble.

Seller Indemnified Losses: As defined in Section 8.3.

Tax: Any federal, state, local, foreign, or any other tax (including, but not limited to, any
income tax, franchise tax, capital gains tax, gross receipts tax, value-added tax, surtax, excise tax,
ad valorem tax, transfer tax, stamp tax, sales tax, use tax, windfall profit tax, property tax,
inventory tax, severance tax, occupancy tax, withholding tax, payroll tax, gift tax, estate tax or
inheritance tax), levy, assessment, tariff, impost, imposition, toll, duty (including any customs
duty), deficiency or fee, and any related charge or amount (including any fine, penalty or interest),
imposed, ‘assessed or collected by or under the authority of any Governmental Authority or payable
pursuant to any tax-sharing agreement or pursuant to any other contract relating to the sharing or

payment of any such tax, levy, assessment, tariff, impost, imposition, toll, duty, deficiency or fee.
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Terminal 1:  That certain real property and the improvements located thereon and the
surrounding buffer zone property owned by Seller as more particularly described on Schedule 1.9

and all easements and rights-of-way appurtenant thereto as described in Schedule 1.9.

Third Party Claim: As defined in Section 8.5(a).

Threshold Amount: As defined in Section 8.2.

Transferred Vehicles: The automobiles, trucks, and other mobile equipment subject to state
title registration owned by Seller or its Affiliates used or owned primarily in connection with the
Refinery, whether located at the Refinery or off-site, including, but ﬁot limited to those described
on Schedule 1.10. Seller acknowledges and agrees that it will coordinate the transfer directly to
Purcha.ser of those leased automobiles, trucks, and other mabile equipment subject to state title
registration which have a nominal or book value purchase price option exercisable at the date hereof

or which become exercisable before the Closing Date so that such vehicles will become Transferred

Vehicles.
Union: As defined in Section 6.5.

WARN Act: As defined m Section 6.6.
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ARTICLE II
PURCHASE AND SALE

2.1. Purchase and Sale of the Assets. Subject to the terms of this Agreement, at the Closing

Seller shall sell, transfer, assign, and convey or cause to be sold, transferred, assigned, and
conveyed to Purchaser, and Purchaser shall purchase and receive from Seller, the Assets.
Company shall be jointly and severally liable with Seller in regard to all obligations, duties, and
liabilities of Seller hereunder.

2.2. Assumption of Liabilities. Subject to the terms of this Agreement, at the Closing
Purchaser shall assume, and pay, perform and discharge when due the Assumed Liabilities.

2.3. Closing. The closing of the transactions contemplated by this Agreement (the *Closing")
shall be held at the offices of the Company at Kerr-McGee Center, Oklahoma City, Oklahoma
73125, at 10:00 a.m., local time, on August 7, 1995, or on such other date or at such other time or
place as may be agreed upon in writing by the parties, but no later than September 1, 1995. The
date of the Closing is referred to herein as the "Closing Date". The consummation of the sale of
the Assets shall be deemed to have occurred.at 12:00 noon on the Closing Date (the “Closing
Time™), unless Seller and Purchaser otherwise agree in writing at Closing.

2.4 Deliveries at Closing.

@) At the Closing, Seller shall deliver to Purchaser:
) The Deed, duly executed by Seller;
(i)  The Bill of Sale, duly executed by Seller;
(i) The General Assignment and Assumption Agreement, duly executed by

Seller;
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(iv)  Certificates of title to the Transferred Vehicles, duly endorsed to Purchaser

and Form 130-U for each Transferred Vehicle;

(v) Non-Foreign Affidavit in the form prescribed by Treasury Regulation
§1.1445-2;

(vi The corporate resolutions, certificates of good standing, incumbency
certificates, and other evidence of authority with respect to Seller and Company required by this

Agreement;

(vii) An opinion letter from Seller's counsel in the form required by Section
5.1.2 hereof; and

(viii)  Such other instruments in such form as may be reasonably necessary or
appropriate to accomplish the transactions contemplated hereby.

®) At the Closing, Purchaser shall deliver to Seller:

@) The Closing Payment;

(i)  The General Assignment and Assumption Agreement, duly executed by each
Purchaser;

(i) The corporate resolutions, certificates of good standing, incumbency
certificates, and other evidence of authority with respect to each Purchaser required by this
Agreement;

(iv)  An opinion letter from Purchaser's counsel in the form required by Section
5.2.2 hereof; and

(v)  Such other instruments in a form as may be reasonably necessary or
appropriate to accomplish the transactions contemplated hereby.
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2.5. Purchase Price. The purchase price to be paid by Purchaser for the Assets shall be One
Hundred Twenty-Five Million Dollars ($125,000,000) (the "Unadjusted Purchase Price"), as
adjusted hereunder (the "Purchase Price”). On the Closing Date, subject to the terms of this
Agreement, Purchaser shall pay the Closing Payment by wire transfer of immediately available
funds to the account of Company for the benefit of Seller (Account No. 03419860) at Morgan
Guaranty Trust Company of New York, ABA Routing Number 021000238 (or such other account
and bank as may be designated by Seller to Purchaser at least two business days prior to the Closing
Date). -

2.6. De;grﬁinaﬁgn of the Closing Payment. On the Closing Date, Seller and Purchaser shall
execute a settlement statement estirﬁating the Purchase Price after giving effect to all purchase price
adjustments set forth in Section 2.7. Purchaser and its representatives shall have the right to be
present at, and participate in, the measurement of the Qil Inventory and Materials Inventory. In
addition, Purchaser and its representatives shall have access to the books and records of Seller as
provided in Section 4.1.2 hereof. The estimate delivered in accordance with this Section 2.6 shall
constitute the amount of cash to be paid by Purchaser to Seller at the Closing (the "Closing
Payment”).

2.7. Adjustments to the Purchase Price. As soon as practicable, and in any event within 45
days after the Closing, Seller shall prepare and deliver to Purchaser a final settlement statement
containing all information reasonably necessary to determine the adjustments to the Purchase Price
and such information shall be certified by an authorized officer of Seller to be true, correct, and
complete (the "Final Settlement Statement") setting forth in detail the calculation of the Purchase
Price by applying the following adjustments to the Unadjusted Purchase Price:
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(@  The Unadjusted Purchase Price shall be adjusted upward by the following amounts:

(i) The value of the Oil Inventory at the Closing Time, as determined in accordance
with Section 2.9;

(i) The value of the Materials Inventory, stipulated and agreed to be $4,750,000 as
of January 1, 1995. Seller agrees to maintain the items in the Materials Inventory as it actually
existed as of December 31, 1994 (tﬁe “January Materials Inventory™). At the Closing Date,
the Materials Inventory shall be valued at $4,750,000 (a) minus the January Materials
Inventory unit book value for items taken from the Materials Inventory from and after January
1, 1995 (b) plus the replacement cost of Materials Inventory for items purchased by Seller
from January 1, 1995 in the ordinary course of its business to restore the Materials Inventory
to its normal minimum inventory quantities for each item. It is acknowledged by the parties
heréto that from the date hereof until the Closing Date Purchaser may instruct Seller in writing not
to replace certain items of Materials Inventory used by Seller during such period because Purchaser
may not operate certain processing units or Purchaser may already have sufficient quantities of such
items in its other Corpus Christi refinery. Where the Seller has allowed the Materials Inventory
on these specific items to fall below the January Materials Inventory level at the direction of
Purchaser, a purchase price deduction will be made equal to that item’s January Materials

Inventory book value; and

(iii) The aggregate amount of all Property Costs paid by Seller in compliance with

this Agreement.
()  The Unadjusted Purchase Price shall be adjusted downward by Seller's pro-rated
share of real estate and personal property taxes and utility charges that are payable after the Closing
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and cover periods of time both before and aﬁgr the Closing Date, as calculated pursuant to Section
2.8.

Purchaser shall have the right for 45 days after receipt of the Final Settlement Statement to
audit and take exception to the calculation and determination of the Purchase Price adjustments by
Seller. In connection with such audit, Seller shall promptly provide the Purchaser and its
accountants with any information any of them shall request in order to verify the Purchase Price
adjustments and shau give prompt complete access to all work papers used or generated by Seller or
its agents and representatives in connection with the preparation of the Final Settlement Statement.
The Final Settlement Statement shall become final and binding on both parties on the 46th day
following Purchaser's receipt thereof except as to any matters with respect to which Purchaser has
given Seller a written notice of disagreement prior to such date (a "Notice of Disagreement"). If
the Purchaser delivers a timely Notice of Disagreement, the Purchaser shall cause its in-house or
certified public accountants to meet with Seller's in-house or certified public accountants in an
attempt to resolve any differences. If such certified public or in-house accountants are unable to
resolve all differences within 30 days after the date of the Notice of Disagreement, then the issues
in dispute shall be submitted to one partner, manager or representative, acceptable to both Seller
and Purchaser, of a nationally recognized independent accounting firm jointly selected by Purchaser
and Seller (the "Accountant") for resolution. The Accountant's determination shall be made within
30 days of the date that the Accountant receives the Final Settlement Statement and shall be final
and binding on the parties. The fees and expenses of the Accountant shall be shared equally by the
Seller and the Purchaser. Within 10 days after (y) the expiration of the 45-day audit period without
delivery of a Notice of Disagreement or (z) the date on which the parties or the Accountant, as
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applicable, finally determines the disputed matters, (i) Purchaser shall pay to Seller by wire transfer
the amount by which the Purchase Price exceeds the Closing Payment or (ii) Seller shall pay to
Purchaser by wire transfer the amount by which the Closing Payment exceeds the Purchase Price,
as applicable. Any post-Closing payment pursuant to this Section 2.7 shall be increased by simple
interest thereon at a rate equal to six percent (6%) per annum (or the maximum lawful rate,

whichever is less), calculated from the day immediately following the Closing Date to the date of

such payment.

2.8. Prorations.

@) Seller shall be entitled to receive all the proceeds from all accounts receivable and
shall pay all accounts payable and all amounts due under all profit sharing arrangements
(including, but not limited to, all invoices for Equipment rework performed or delivered
off-site prior to the Closing Date, it being acknowledged that rework of all Equipment
pursuant to Section 4.1.1(b)(iv) prior to the Closing Time shall be the sole cost and
expense of Seller), and all retainages accrued prior to the Closing Date on contracts
begun or performed prior to Closing attributable to the Refinery prior to the Closing
Date (it being acknowledged and agreed that Purchaser shall have no obligations
regarding the collection of such accounts receivable) and shall pay all Property Costs
incurred prior to the Closing Date, subject to the reimbursement of such Property Costs
by upward adjustment of the Purchase Price, as provided in Section 2.7(a)(iii) hereof.

(b) All utility charges and similar expenses (including, but not limited to royalties, it
being agreed, however, that the UOP royalties and other royalties due under Contracts
which must be fully paid prior to consent to assignment or transfer being given shall be
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fully paid to the Closing Date by Seller or Company) shall be prorated between Seller
and Purchaser based on the number of days in the billing period falling before the
Closing Date and the number falling on and after the Closing Date, with Seller liable for
the portion of such charges allocated to the period before the Closing Time and
Purchaser liable for the portion allocated to the period at and after the Closing Time.

() Ad valorem, real, and personal property taxes and general and special assessments
levied or assessed against the Assets for all years prior to the calendar year which
includes the Closing Date shall be paid for by Seller. All such taxes attributable to the
calendar year which includes the Closing Date shall be prorated between Seller and
Purchaser based upon the number of days each party owned the Assets during such year,
provided that any general or special assessmeﬁts shall be allocated over the period of
time to which such assessments relate, and provided further that any increase or decrease
in tax rates or valuation shall be taken into account as of the date such increase or
decrease becomes effective. An initial proration (the "Initial Proration") of such amount
shall be based upon the actual 1994 taxes paid and the Purchase Price shall be adjusted
downward by Seller's pro rata share. The 1995 taxes shall be paid by Purchaser in
January 1996 and within 30 days of the date of payment, Purchaser shall recompute the
proration based upon the 1995 actual taxes (the "Final Proration"). If the Seller's share
of the Initial Proration exceeds its share of the Final Proration, Purchaser will reimburse
Seller for such difference. If the Seller's share of the Initial Proration is less than its

share of the Final Proration, Seller will reimburse Purchaser for such difference.
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(d) Except with respect to property taxes, the adjustments in Section 2.7 shall serve to
satisfy, up to the amount of the adjustments, Seller's and Purchaser’s rights to receive
the amounts, and obligations to pay the amounts,Adescribed in this Section.

2.9. Measyrement of Oil Inventory. For purposes of Section 2.7, the quantities of Qil
Inventory actually present as of the Closing Time shall be determined by the Seller and Purchaser
in accordance with the procedures detailed on Part A of Schedule 2.9. The valuation and qualities
of the Oil Inventory shall be determined as detailed on Part B of Schedule 2.9.

2.10. Allocation of Purchase Price. The Purchase Price for the Assets shall be allocated
among those Assets conveyed to Purchaser hereunder in accordance with paragraph 1060 of the
Code. Seller and Purchaser agree to cooperate in good faith in the allocation of the Purchase Price
prior to December 31, 1995 and the completion and filing of the United States Federal income tax
Form 8594 in accordance with the price allocation. The parties further agree that they will report
the tax consequences of the purchase and sale hereunder in a manner consistent with the price
allocation, if one has been agreed upon, and that they will not take any positions inconsistent
therewith in connection with the filing of any tax return.

2.11. Limitation on Assignments. This Agreement shall not constitute nor require an
assignment to Purchaser of any claim, easement, Permit, license, contract, or other right if an
attempte(i assignment of the same without the consent of any party would constitute a breach
thereof unless and until such consent shall have been obtained, but Seller shall give Purchaser
timely notice of any such circumstance within Seller's Knowledge. In the case of any Asset which
cannot effectively be transferred to Purchaser without the consent of any Governmental Authority
or any other Person, Seller and Purchaser will each use all reasonable efforts to obtain such
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consents promptly and to enter into reasonable arrangements with respect to any such Assets,
pursuant to which Purchaser shall receive from the Closing Date the benefits under or with respect
to the matter as to which consent to assignment is not obtained, and Purchaser shall assume and be
responsible for any obligations with. respect to any such matter from and after the Closing Date
(except to the extent Seller may be liable for the same pursuant to Article VIII).

ARTICLE IIT
REPRESENTATIONS AND WARRANTIES

3.1. Representations and Warranties of the Seller. Except as disclosed in this Agreement, the

Schedules attached to this Agreement, or as otherwise disclosed in writing to the Purchaser before
the date of this Agreement, each of the Company and the Seller hereby represents and warrants as

of the date hereof as follows to the Purchaser:

3.1.1. Organization and Existence. Each of the Seller and the Company are a

corporation duly organized, validly existing and in good standing under the laws of their respective
jurisdiction of incorporation and has all requisite corporate power and authority to own and lease
the assets it currently owns and leases and to carry on its business as such business is currently
conducted. The Seller is duly licensed or qualified to transact business as a foreign corporation and
is in good standing in all jurisdictions in which the character of the assets currently owned or leased
by it or the nature of the business currently conducted by it requires it to be so licensed or qualified
and where the failure so to qualify might reasonably be expected to have a material adverse effect.
3.1.2. Authority. Each of the Seller and the Company has all requisite corporate power
and authority to execute and deliver this Agreement, to consummate the transactions contemplated
hereby and to perform all terms and conditions hereof to be performed by it. The execution and
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delivery of this Agreement by each of the Company and Seller and the performance by each of the
Company and the Seller of all the terms and conditions hereof to be performed by it and the
consummation of the transactions contemplated hereby have been duly authorized and approved by
the board of directors of the Seller and the Company, as the case may be. This Agreement
constitutes the valid and binding obligation of each of the Company and the Seller, enforceable
against it in accordance with its terms, except as the enforceability hereof may be limited by (a)
bankruptcy, insolvency or other laws relating to or affecting creditors' rights generally and (b)
general principles of equity (regardless of whether such enforceability is considered in a proceeding
in equity or at laW). There are no bankruptcy, insolvency, reorganization, receivership, or other
similar proceedings being contemplated by or, to the knowledge of Seller and Company, threatened
against Seller or Company.

3.1.3. Assets.

(@) The Assets to be sold, transferred and conveyed to Purchaser under this
Agreement shall constitute all of the assets owned and used by Seller necessary to conduct
the operation of the Refinery as conducted on the date hereof, except for the Excluded
Assets, woridng capital retained by Seller and miscellaneous incidental assets not material to
the business such as computer programs, personnel, legal, insurance, accounting and similar
support systems customarily provided by a parent corporation to all its Affiliates, and
Contracts that may be terminated as contemplated in the first sentence of Section 3.1.15.

(b) Title to the Real Property is held by Seller, free of any lien, charge, security
interest, adverse claim or other encumbrance arising or created by, through and under
Seller, except for Permitted Encumbrances and except as set forth on Schedule 3.1.3(a), it
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being recognized, however, that Seller will warrant title only to those easements and rights-
of-way which are necessary to continue the operations of the Refinery as presently operated
(except those easements and rights-of-way within the definition of Terminal 1). Schedule
1.8, Parts A through C, correctly describes all owned, used, leased, or subleased Real
Property (other than with respect to easements and rights-of-way) constituting part of the
Assets. The Real Property includes only such real property in Nueces County, Texas in
which Seller or its Affiliates have an interest that is either used or associated with the
operation of the Refinery or consists of tracts and lots adjacent to or in the immediate
vicinity of the Refinery currently owned or acquired prior to Closing by Seller, except (i)
the Land Farm and (ii) Terminal 1. All leases of real property or personal property of
Seller which are Contracts are in good standing and are in full force and effect, and‘ there
does not exist under any such lease of real property or personal property any default or any
evént which with notice or lapse of time or both would constitute a default, except for
immaterial default;s, if any, which do not threaten the cancellation thereof or the enjoyment
of benefits thereunder. In the case of all items of personal property (other than leased
personal property, if any) included in the Assets, Seller has good title, or in the case of
licenses, Permits and Contract rights, valid and subsisting rights thereunder, free and clear
of any lien, charge, security interest, adverse claim or encumbrance except for Permitted
Encumbrances. Schedules 1.3, Part B, and 1.10, respectively, correctly describe (i) all

leased or subleased Equipment and (ii) all Transferred Vehicles constituting part of the

Assets which will be transferred to Purchaser.
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3.1.4. No Violations. Except as set forth on Schedule 3.1.4, the execution and delivery
of this Agreement by each of the Company and the Seller, the fulfillment of and compliance by it
with the terms and conditions hereof and the consummation by it of the transactions contemplated
hereby will not (a) give any Person the right to terminate, cancel, or accelerate any obligation under
any Contract, or (b) violate or require any authorization, approval, consent or other action by, or
registration, declaration, filing with or notice to, any Governmental Authority pursuant to any
provision of any law or administrative regulation or any judgment, order, award, injunction or
decree of any Governmental Authority applicable to or binding upon the Seller or the Company
(except that no répresentation is made as to the application of any United States antitrust law or
regulation to the transactions contemplated by this Agreement), or result in the creation of any lien,
charge or encumbrance upon any of the Assets except for Permitted Encumbrances, which
termination, cancellation, acceleration, violation or creation would reasonably be expected to have a

material adverse effect on the business or operation of the Refinery or otherwise on the value of the

Assets.
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3.1.5. Compliance with Laws and Regulations.

(a)- Except as set forth on Schedule 3.1.5(a), and except with respect to the
matters as to which the provisions of Sections 3.1.5(b) below apply, to
Seller's Knowledge, Seller is in compliance in all material respects with all
current Laws and administrative regulations, governmental determinations,
governmental certification requirements or other public limitations, and any
judgments, orders or decrees of any Governmental Authority applicable to
or binding upon the Seller or the Assets, noncompliance with which would
reasonably be expected to detract in any material respect from the value of
the Assets or materially interfere with any present use (now or in the future)
of the Assets.

(b) Except as set forth on Schedule 3.1.5(b) or the fourth sentence of this
subsection: (i) Seller has all Permits from Governmental Authorities
necessary for the operation of the business of the Refinery as presently
conducted, the absence of which would result in a material adverse effect;
(ii) neither Company nor Seller is in violation of the terms of, or has
Knowledge of any fact, error or omission relevant thereto that would permit
or threaten the revocation or withdrawal of, any Permit the absence of which
would have a material adverse effect upon the continued operation of the
Refinery; and (iii) all Permits are in full force and effect. The parties
recognize that the Permits are transferable by Seller to Purchaser only with
consent of the applicable issuing Governmental Authority. Seller has
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received no notice from any Governmental Authority and has no reason to
believe that any such required consent will be denied. Seller and the
Company make no representations or warranties concerning the
grandfathered or permitted operating capacities of the individual process
units, tanks, auxiliaries or other equipment, except that the calculations of
the rates and limits contained in Table 1 to the letter dated May 5, 1995
from Bradley 1. Raffle to R.G. Horner, Jr. (which letter is attached hereto as
Schedule 3.1.5(c)) were calculated using base factual data that appears in
Seller’s records which Seller maintained in the ordinary course of business
and that were used by Seller in good faith.

3.1.6. Absence of Certain Changes. Except as disclosed in Schedule 3.1.6, or

approved by the Purchaser in writing, since January 1, 1995, in connection with the Assets or the

operation of the Refinery as presently conducted, the Seller has not:

(@) incurred any material adverse change in the financial condition, assets,
liabilities, business or results of operations of the Assets, including any damage or
destruction by fire or other casualty, or otherwise experienced any material adverse effect,
other than changes or effects directly or indirectly related to industry-wide developments
affecting other companies in the refining industry;

(®) made any sale, lease or other disposition of Assets of the Seller employed in

connection with the business of the Refinery (other than sales, leases or dispositions of

Assets that were effected in the ordinary course of business);
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(c) created any lien, charge, or encumbrance on the Assets, other than Permitted
Encumbrances; or

(d) except in the ordinary course of business, consistent with past practice (i)
entered into any employment, deferred compensation, or other similar agreement with any
employee; (i) increased benefits payable under existing severance or termination pay
policies; or (iif) increased compensation, bonus, or other benefits, payable to any employee.

3.1.7. Liabilities. There are no liabilities (and no existing condition, situation, or set of
circumstances which could reasonably be expected to' result in such a liability) of the Seller or
Company relatedl to the Assets (fixed or, to the Knowledge of the Seller or Company, contingent)
that could reasonably be expected to have a material adverse effect on the Assets or the operation of
the Refinery, except for liabilities and obligations disclosed on Schedule 3.1.7 or otherwise
expressly disclosed in this Agreement or on any of the Schedules hereto.

3.1.8. Litigation. Except as set forth on Schedule 3.1.8 and except for Retained
Liabilities, (i) there is no legal actibn, grievance, lawsuit, claim, proceeding, arbitration or
investigation pending or, to the Knowledge of Seller or the Company or any of their Affiliates,
threatened by, against or affecting Seller or any of its officers, directors, employees, or the
stockholders of Seller in their capacity as such, or any of the Assets or the business of Seller, (a)
arising out of Seller's ownership or operation of the Assets, or (b) which in any manner challenges
or seeks to prevent, enjoin, or alter the use or operation of the Assets or which seeks to prevent,
enjoin, or delay the transactions contemplated hereby, and neither the Company, Seller, nor any of
their Affiliates has Knowledge of any facts or circumstances likely to give rise to any of the
foregoing which are not expressly disclosed herein or in the Schedules hereto; (ii) neither the
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Company nor the Seller has received any opinion, memorandum, legal advice, or notice from any
legal counsel (including any general counsel thereof) that the Assets or the Refinery are subject to
or threatened with legal attack in the conduct of its business or the continued operation of the Assets
that would be expected to have a material adverse effect; and (iii) neither the Company nor the
Seller is subject to any order, writ, injunction, consent, or decree from any Governmental
Authority that could materially affect the future use or operation of the Assets.

3.1.9. Intellectual Property. Except for common software programs purchased from
third-party vendors, Schedule 3.1.9 lists all Intellectual Property utilized in connection with the
operation of the Refi nery since January 1, 1995, the absence of which would materially affect the
operation of the Refinery, specifying as to each (i)'the nature of such Intellectual Property, (ii) its
owner(s), and (iii) if such Intellectual Property is owned by a third party, whether it is assignable to
Purchaser and any conditions to such assignment. No claim is pending or, to the Knowledge of the
Seller, threatened, to the effect ﬁat () the past or present operations of the Seller in connection
with the Refinery infringe upon or conflict with the asserted rights of any other person in respect of
any such Intellectual Property or (ii) any such Intellectual Property is invalid or unenforceable.
Seller has not during the three years preceding the date of this Agreement been sued, or charged in
writing without having been a defendant, in any claim, suit, action, or proceeding relating to
ownership or operation of any of the Assets that involves a claim of infringement of any Intellectual
Property material to the operation of the Refinery. All royaities currently due and payable on all
licensed technology used in the operation of or relating to the Assets have been paid in full.

3.1.10. Consents. Except for consents to the transfer of Permits and except as listed in
Schedule 3.1.10, no actions, consents or approvals are required or necessary in connection with the
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transfer of the Assets to Purchaser contemplated by this Agreement which if not obtained
individually or in the aggregate, by the Closing Date, would have a material adverse effect on the
ability of Purchaser to own and operate the Assets after Closing in substantially the same fashion as
they have been owned and operated prior to the Closing or materially affect the value of the Assets.

3.1.11. Inventories. All the Oil Inventory and the Materials Inventory are owned free
and clear of all liens, charges, and encumbrances, except vendor's liens, if any, for purchase price
amounts not yet due which will be extinguished by timely payment of such amounts.

3.1.12. Taxes. With respect to the Assets, Seller or Company, as the case may be, has
filed all tax returﬁs and reports required to be filed and all Taxes showr: to be due and owing have
been paid and all such returns are true and correct. Seller has paid all Taxes due and owing which
have been assessed by any taxing authority, except those which Seller is contesting in good faith by
appropriate proceedings. Seller's title to the Assets is, and as of the Closing Date the Assets will
be, free and clear of all tax liens and encumbrances. Seller shall indemnify and hold Purchaser
harmless from any and all liability resulting from Taxes in any matter relating to the Assets and
attributable to any taxable period or portion thereof that ends on or before the Closing Date. None
of the Assets is property which is required to be treated as being owned by any other person
pursuant to the so-called "safe harbor lease" provisions of former Section 168(f)(8) of the Code.
None of the Assets is "tax-exempt use property"” within the meaning of Section 168(h) of the Code.
None of the Assets directly or indirectly secures any debt the interest on which is tax exempt under

Section 103(a) of the Code. Seller has never been a United States real property holding corporation

within the meaning of Section 897(c)(2) of the Code.
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3.1.13. No Other Agreement. Except for sales of assets in the ordinary course of
business or except as otherwise set forth herein, neither Seller nor any of its Affiliates has any

contract or arrangement with respect to the sale or other disposition of any of the Assets.

3.1.14. Environmental and Safety Matters. Except as disclosed on Schedule 3.1.14,
during the five year period immediately prior to the date of this Agreement, no written notice of

violation, demand or request for information which remains unresolved at the Closing Date, no
citation, summons, complaint, or order has been issued, no complaint filed, and no penalty
assessed, and to Seller's Knowledge no investigation or review is pending or threatened by any
Govemrhentél Authority or other Person, with respect to any alleged violation by Seller or its
Affiliates of any Environmental Law or Law pertaining to safety or health, in each case with
respect to Seller's ownership or operation of any of the Assets. Seller has made available to
Purchaser all of Seller's and its Affiliates' records with respect to environmental, health, and
saféty activities related to the ownership or operation of the Assets in any way.

3.1.15 Contracts, Each Contract is in full force and effect except those that may be
terminated by the third party to the Contract without fault or request by Seller or Company, or
that may expire in accordance with their terms, between the date hereof and Closing. The
Seller is not, to its Knowledge, in violation of or in default under, and no condition exists that
with notice or lapse of time or both would constitute a violation or default by the Seller of or
under, any Contract which violation, potential violation, default, or potential defauit would
have a material adverse effect on the business or operations of the Refinery or otherwise on the
value of the Assets. The Seller has no Knowledge of any material default on the part of any
other party to any Contract. The Seller has made available for review by the Purchaser true
and complete copies of each of the Contracts, none of which has, except as disclosed in such

copies or in the Schedules to this Agreement, been amended or modified in any respect.
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3.1.16. Employee Matters. At the date of this Agreement, there is no labor strike,

dispute, slow-down, or work stoppage pending or to Seller’s Knowledge threatened against
Seller or involving the Refinery which might affect the on-going operation of the Refinery. At
the date of this Agreement, except for the employees covered by the CBA, no employee of
Seller is covered by any collective bargaining agreement, no collective bargaining agreement is
being negotiated by Seller, and, to the Knowledge of Seller, no attempt is currently being
made to organize any employees of Seller to form or enter into a labor union or similar
organization. Seller has not experienced any work stoppage or other labor difficulty during

the five year period immediately preceding the date of this Agreement.

3.1.17. Multiemployer Plans. Seller has not and has never been obligated to
contribute to a multiemployer plan within the meaning of Sections 3(37) and 4001(a)(3) of
ERISA and neither the Seller, any Afﬁliate of Seller, or any Common Control Entity has
incurred any “withdrawal liability” (as defined in Section 4201 et. seq. of ERISA) which has

not been satisfied as of the Closing Date nor are there any delinquent or unpaid multiemployer

contributions outstanding as of the Closing Date.

3.1.18. Pension Benefit Guaranty Corporation. Seller has no Knowledge of any

facts or circumstances that exist which would result in the imposition of any liability or any
lien against Purchaser or the Assets by the Pension Benefit Guaranty Corporation as a result of
any act or omission by Seller, any Affiliate of Seller, or any Common Control Entity. No
liability to the Pension Benefit Guaranty Corporation has been incurred by Seller, any Affiliate
of Seller, or any Common Control Entity on account of any termination of any employee
pension benefit plan subject to Title IV of ERISA. Neither Seller, any Affiliate of Seller, nor
any Common Control Entity has (i) ceased operations at a facility so as to become subject to
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Section 4203 of ERISA, (ii) withdrawn as a Substantial Employer (as defined in ERISA) so as
to become subject to the provisions of Section 4063 of ERISA, (iii) ceased making
contributions on or before the Closing Date, to any em'ployee pension benefit plan subject to
Section 4064 of ERISA and to which Seller, and Affiliate of Seller, or Common Control
Entity made contributions during the five (5) year period immediately prior to the Closing
Date, (iv) any liability under Section 4062 of ERISA, or (v) any liability or lien under Section
4068 or Section 4069 of ERISA, in each case, that would constitute a liability or lien on the
Assets or Purchaser after the Closing.

3.2. Representation W ies of the Purchaser. The Purchaser hereby represents and
warrants as follows to the Seller:

3.2.1. Organization and Existence. Each Purchaser is a corporation or a partnership
duly organized, validly existing and in good standing under the laws of Kansas or Delaware and has
all requisite power and authority to own and lease the assets it currently owns and leases and to
carry on its business as such business is currently conducted. Each Purchaser is duly licensed or
qualified to transact business as a foreign entity in the State of Texas and is in good standing in all
jurisdictions necessary for the conduct of its business.

3.2.2. Authority. Each Purchaser has all requisite power and authority to execute and
deliver this Agreement, to consummate the transactions contemplated hereby and to perform all the
terms and conditions hereof to be performed by it. The execution and delivery of this Agreement
by each Purchaser and the performance by it of all the terms and conditions hereof to be performed
by it and the consummation of the transactions contemplated hereby have been duly authorized and
approved by their respective board of directors and partners. This Agreement constitutes the valid
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and binding obligation of each Purchaser enforceable against it in accordance with its terms, except
as the enforceability hereof may be limited by (a) bankruptcy, insolvency or other laws relating to
or affecting creditors' rights generally and (b) general principles of equity (regardless of whether
such enforceability is considered in a proceeding in equity or at law). There are no bankruptcy,
insolvency, reorganization, receivership or other similar proceedings pending, being contemplated
by or, to the Knowledge of Purchaser, threatened against Purchaser.

3.2.3. No Violations. The execution and delivery of this Agreement by the Purchaser,
the fulfillment of and compliance by it with the terms and conditions hereof and the consummation
by‘ it of the transactions contemplated hereby will not:

(@) violate any of the terms of the Purchaser's documents of incorporation or
formation; or

(b) violate any provision of any federal or state law or administrative regulation
-or any judgment, order, injunction or decree of any Governmental Authority applicable to
or binding upon the Purchaser or any of its subsidiaries, which violation would reasonably
be expected to have a matenal adverse effect on the Purchaser's business or financial
condition or the results of its operations or on its ability to perform the obligations of the
Purchaser under this Agreement.

3.2.4. Litigation. There is no litigation and no arbitration proceedings or other
proceedings pending, instituted or, to the Knowledge of the Purchaser, threatened against the

Purchaser or its Affiliates that, if adversely determined, would delay, prevent or hinder the

consummation of the transactions contemplated by this Agreement.
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3.2.5. Inspections. The Purchaser acknowledges that it has been afforded the
opportunity to view the Assets and review each of the documents, instruments and matters listed

on the Schedules hereto.

ARTICLE IV
COVYENANTS

4.1. Covenants of the Seller.

4.1.1. Conduct of Business Prior to the Closing.

(@) Except as otherwise permitted under this Agreement, Seller covenants and
ragrées with the Purchaser that from the date hereof until the Closing Date or, if earlier,
the termination of this Agreement, without first obtaining the written consent of the
Purchaser (which consent shall not be unreasonably withheld), Seller will not:

(i) make any material change in the conduct of the business of the Refinery;

(i) amend any of the Contracts listed on Schedule 1.2 or enter into any
contracts or agreements which Seller or Company would desire Purchaser to assume
without first obtaining the prior written consent of Purchaser to enter into such
contract or agreement;

(ili)except as described in Schedule 3.1.7, sell, lease or otherwise dispose of
any Assets other than (A) Oil Inventory, (B) Assets not used or useful in the
operation of the Refinery with a market value of less than $20,000, (C)in the
ordinary course of business consistent with past practice, or (D) pursuant to

contracts or commitments existing as of January 1, 1995;
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(iv) make any material filings or submissions to any Governmental Authority
with respect to any of the Assets or the operation of the Refinery, other than filings
required to be made by law or routine filings made in the ordinary course of
business;

(v) make any new election with respect to Taxes, or any changes in current
elections with respect to Taxes, affecting the Assets; or

(vi) commit itself to do any of the foregoing.

(b) Except as expressly permitted under this Agreement, Seller covenants and
agrees that, from the date hereof to the Closihg Date or, if earlier, the termination of this
Agreement, unless otherwise consented to in writing by the Purchaser (which consent shall

not be unreasonably withheld), Seller will:

(i) promptly notify the Purchaser of the receipt of any written notice or
written claim of breach or default by the Seller, or of any termination or

cancellation, or written threat of termination or cancellation, of any of the

Contracts;

(ii) take commercially r@sonable steps to preserve supplier, sales, and other
business relationships associated with the Refinery;

(iii) use reasonable commercial efforts to perform and comply in all
material respects with all covenants and conditions contained in the Contracts; and

(iv) operate the business of the Refinery only in the usual, regular and
ordinary manner consistent with past practice (including, but not limited to,
maintaining the Materials Inventory as required in Section 2.7(a)(ii), performing
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routine and scheduled maintenance, maintaining proper chemical and catalyst
supply, and catalyst replacement, but excluding (x) turnarounds, (y) discontinuance
of certain operations as requested by Purchaser, and (z) any repairs or restorations
costing in excess of $1,000,000 per occurrence that may be necessary as a result of
a casualty, the parties agreeing such repair or restoration shall not be a condition to
Purchaser’s obligation to close (unless such casualty falls within the events described
in Section 5.1.9 or 5.2.6) but Seller shall repair or restore such damage promptly
after Closing), and maintain books and records relating to such operations and
business and continue its present accounting practices and procedures in the ordinary
course of business consistent with past practice.

4.1.2. Access.

(a) The Seller will afford to the Purchaser and its authorized representatives, at the
Purchaser's sole expense, risk and cost, reasonable access from the date hereof until the
Closing Date, during normal business hours and upon reasonable prior notice, to the
Seller's and its Affiliates' properties, employees, books and records relating to the Assets
and the business of the Refinery and to make available for inspection and copying by
Purchaser and its authorized representatives originals or true and completercopies of any
such books and records reasonably requested by Purchaser. The Purchaser agrees that it
will exercise this right of access solely for the purposes of assessing the identity and
condition of the Assets, verifying the representations made by the Seller and the
Company in this Agreement (which verification or failure to so verify will have no effect
on the ability of Purchaser to rely on the representations of Seller and Company
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contained in this Agreement) or effecting the orderly assumption of its management
responsibilities and that the confidentiality of any data or information acquired by the
Purchaser in connection with this transaction shall be maintained by the Purchaser and its
representatives in accordance with the terms of the Confidentiality Agreement with the
Company. The Purchaser hereby agrees to assume the risk of personal injury to its
representatives during the course of its investigation, except to the extent such injury is
the result of négligence on the part of the Seller, its Affiliates or any Person qgffiliated
with any of them, and agrees to indemnify, defend and hold harmless the Seller, its
Affiliates and Persons affiliated with any of them from and against any and all damages,
costs, injuries and liabilities to persons or property which may occur by reason of the
Purchaser's or its employees', counsel's, accountants' or other representatives' entry or
activities upon any of the Seller's or the Company's property by the Purchaser or the
other aforementioned parties. Any representative of Purchaser shall be required to
comply with all of Seller's safety rules and practices while on Seller's premises. Until
Closing, neither the Purchaser nor its agents or representatives shall contact any
Governmental Authority regarding the Seller's assets or operations without the Seller's
prior Knowledge and consent, which consent will not be unreasonably withheld.

() The Seller has made available to the Purchaser a copy of the series of studies
performed by Walk, Haydel & Associates, Inc. concemning the No. 2 Crude Unit,
entitled (i) Phase II, Part One report: No. 2 Crude Unit, Volumes I and II, (ii) No. 2
Crude Unit Revamp for Maximizing Crude Throughput, Project Scope Definition and
Capital Cost Estimate, (iii) No. 2 Crude Unit Revamp for Maximizing Crude

42



Throughput, Project Scope Definition and Capitai Cost Estimate Update for the Use of
100% Alaskan Crude, (iv) Major Equipment Specifications for No. 2 Crude Unit
Revamp for Maximizing Crude Throughput and Charge Stock Flexibility, and (v) Cost
Estimate for Support Facilities for Increased Crude Throughput. These series of studies
were delivered to Purchaser solely for the purpose of Purchaser's information and
neither Seller nor the Company makes any representations with respect to the accuracy
of or conclusions reached in such study or whether the projects described therein is
economically attractive or achievable.

(é) Seller agrees to permit environmental consultants employed or retained by
Purchaser to conduct a so called "Phase I" and "Phase II" environmental review of the
Real Property and Equipment during normal business hours and upon reasonable prior
notice so long as such environmental review does not unreasonably interfere with the
operation of the Assets. The Phase II environmental review shall be conducted at the
sole cost and expense of Purchaser unless Seller and Purchaser have entered into a
written agreement expressly providing for sharing of such costs and expenses, however,
Seller and Company shall be responsible for their own respective internal costs and

expenses associated with such review.

4.1.3. Public Announcements. Subject to applicable legal and stock exchange

requirements, at all times until 60 days following the Closing Date or, if earlier, the termination of

this Agreement, the Seller will advise the Purchaser promptly, and obtain the consent of the

Purchaser (such consent not to be unreasonably withheld by the Purchaser) before issuing or

making, or permitting any of the Seller's Affiliates, directors, officers, employees or agents, to
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issue or make, any (a) press release or (b) public filings, reports or other statements with any
Governmental Authority with respect to this Agreement or the transactions contemplated herein.
The foregoing shall not be deemed to restrict the Seller's ability to notify the employees of the
Seller of such details of this Agreement or the transactions contemplated hereby as the Seller shall
deem appropriate.

4.1.4. Best Efforts. The Seller will use its reasonable commercial best efforts to obtain
the satisfaction of the conditions to Closing applicable to the Seller set forth in Section 5.1.

4.1.5. Anﬁtrust Notification. To the extent -required by the Hart-Scott-Rodino Antitrust
Improvements Act of 1976 and the regulations promulgated thereunder (the "Improvements Act"),
the Seller shall file or cause to be filed, as promptly as practicable but in no event later than ten
days after the execution of this Agreement, with the Federal Trade Commission (the "FTC") and
the United States Department of Justice (the "Justice Department") all reports or other documents
required to be filed by the Seller under the Improvements Act concerning the transactions
contemplated hereby, and promptly comply with or cause to be complied with any requests by the
FTC or Justice Department for additional information conceming such transactions, so that the
waiting period specified in the Improvements Act shall expire as soon as practicable after the
execution and delivery of this Agreement. The Seller hereby agrees to request early termination of
any applicable waiting period under the Improvements Act.

4.1.6. Consent. Seller shall, in cooperation with Purchaser, diligently pursue the

consents of all Governmental Authorities and other Persons who are a party to the Contracts and
Permits required or necessary for the assignment or reissuance (as applicable) of the Contracts and
Permits to Purchaser. During the period between the date hereof and the Closing Date, Seller shall
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promptly undertake such commercially reasonable actions as may be required to obtain the consents |
for the Permits and Contracts, provided, however, that Seller shall in no case be required to agree
to any material change in the commercial terms thereof.

4.1.7. Notification of Certain Matters; Certain Filings. Between the date hereof and
Closing Date, Seller, Company, and Purchaser shall promptly notify each other of (a) any
information that indicates that any of their respective representations or warranties contained herein
are not true and correct, in all material respects, as of the date hereof or will not be true and correct
as of the Closing, if applicable; (b) occurrence of any event which will result, or has a reasonable
prospect of resulting, in the failure to consummate the transactions contemplated hereunder on or
before the Closing Date or to satisfy a condition to Closing, as the case may be; (c) any notice or
other communication from any third party, including Governmental Authorities, alleging that a
consent or waiver of such third party is required in connection with execution and delivery of this
Agreement or the consummation of the transactions contemplated by this Agreement; and (d) any
notice of or other communication relating to, any default or events which, with notice or lapse of
time or both, would become a default under any Contract. After Closing, each party shall forward
to the other all notices received after the Closing with respect to rights and obligations which are the
responsibility of the other party. In addition, between the date hereof and the Closing Date, Seller
shall confer on reasonable request, with one or more designated representatives of Purchaser to
report on operational matters, to report the general status of ongoing operations, to notify Purchaser
of any material change in the norrﬁal course of business, in the operation of the Assets, or in
employee relations with respect to the Assets, and of any litigation or other judicial or
administrative proceeding involving the Assets.
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4.1.8. Transition Servfces. Prior to Closing, Seller shall provide, at no cost or expense
to Purchaser, the reasonable assistance of Seller's personnel in facilitating a prompt and efficient
changeover of custody and operation of the Assets from Seller to Purchaser in accordance with
Schedule 4.1.8, Part A. Effective as of the Closing Time, Seller shall terminate existing
management arrangements among Seller and its Affiliates with respect to the Assets. In addition,
Seller shall perform those duties listed on Schedule 4.1.8, Part B and other duties reasonably
requested by Purchaser, prior to Closing, and Purchaser shall reimburse Seller for all reasonable
costs and expenses incurred by Seller in connection therewith. Seller shall file with the appropriate
Governmental Aﬁthority the necessary volumetric additive reconciliations report showing the
Closing Date as the end of the then current reporting period. Purchaser shall provide Seller with
reasonable access to books and records to complete this filing.

4.1.9. Reports. Seller and Company agree that promptly after a written report has been
received in preliminary form conceming any environmental review performed or caused to be
performed by either of them, a copy of such report will be made available to Purchaser for

comment.

4.1.10. Post-Closing Transition Services. Seller and Company agree to provide

reasonable assistance to Purchaser from and after the Closing Date as necessary to effect prompt
transition of the operation of the Refinery from Seller to Purchaser, including, but not limited to,
reasonable assistance with respect to the transfer or conversion of information on Seller's and
Company's computer system concerning the Refinery to Purchaser's computer systems. Any
additional Post-Closing services provided by Seller, over and above those required to comply with
the foregoing sentence and other provisions contained herein, shall be at Purchaser's cost.
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4.1.11. Signage. Seller shall before Closing remove or paint over, at its sole cost and
expense, all signage within the Refinery that references the Refinery as being owned by Seller or
Company (including safety awards). If such signage is not removed or painted over by Closing,
Purchaser shall remove and Seller and Company shall reimburse Purchaser for all expenses
incurred in so removing.

4.1.12. Cooperation in Litigation and Proceedings. Seller and Company agree to
cooperate with Purchaser in connection with any litigation or proceedings brought by third parties
against Purchaser in connection with the operation or ownership of the Refinery and the Assets
prior to Closing. Such cooperation and assistance shall include but not be limited to (i) making the
Seller’s and Company’s personnel available for interviews, depositions, court or administrative
agency appearances and any other tasks required for litigation, (ii) making documents available for
inspection and copying, and (iii) permitting on-site investigations. If opposing counsel shall seek
disclosure of any confidential documents, notes or other written materials in discovery or at trial,
Seller and Company will cooperate with Purchaser in defending against such disclosure and, if such
defense shall fail, in seeking appropriate protective orders. Purchaser shall fully reimburse Seller
and Company for its reasonable out-of-pocket costs and expenses (including reasonable outside and
in-house attorneys' fees at rates approved in advance by Pgrchaser) incurred by Seller or Company

related to its cooperation under this paragraph.

4.2. Covenants of the Purchaser. The Purchaser covenants and agrees with the Seller as

follows:

4.2.1. Preservation of Books and Records. The Purchaser shall for a period of at least

six (6) years from the Closing Date (or such longer time as shall be required by court order
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applicable to Purchaser provided Seller shall have notified Purchaser of such requirement), using
procedures consistent with the Purchaser's current record retention procedures, (a) preserve and
retain, for the period required by such procedures (if longer than the minimum period stated
above), the Records included in the Assets relating to time periods up to and including the Closing
Date (including, but not limited to, any documents relating to any governmental or
nongovernmental actions, suits, proceedings or investigations arising out of the conduct of the
business and operations of the Refinery before the Closing Date) and (b) make such Records
available to the Seller and its agents upon reasonable notice and at reasonable times, it being
understood that the Seller shall be entitled to make copies cf any such Records, at Seller's sole cost
and expense, as it or any of its representatives shall deem necessary. The Purchaser agrees to
permit representatives of the Seller to meet with employees of the Purchaser on a mutually
convenient basis in order to enable the Seller to obtain additional information and explanations of
any materials provided pursuant to this Section 4.2.1. In the case of tax records, both Seller and
Purchaser shall retain all such records for the applicable statute of limitations, including any
extension(s).

4.2.2. Public Announcements. Subject to applicable legal or stock exchange
requirements, at all times until 60 days following the Closing Date or, if earlier, the termination of
this Agreement, the Purchaser will advise promptly the Seller, and obtain the consent of the Seller
(such consent not to be unreasonably withheld by the Seller) before issuing or making, or
permitting any of the Purchaser's directors, officers, employees or agents to issue or make, any
press release or to make any public filings, reports or other statements with any Governmental
Authority with respect to this Agreement or the transactions contemplated hereby.
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4.2.3. Use of Names. The Purchaser agrees that, from and after the Closing Time, it
will cease conducting the operations of the Assets under the name "Kerr-McGee", “Southwestern
Refining Company”, or any derivative thereof and will not thereafter use any logos, symbols or
trademarks relating thereto, except for any inadvertent use and provided further that until 6 months
after the Closing Date, Purchaser, while operating under its own name, may in order to effect an
orderly transition refer to the fact that the Refinery was formerly operated by the Kerr-McGee
Refining Corporation and Seller. Purchaser shall retain the right to use all telephone, facsimile,
and other similar numbers currently used at the Reﬁnery.

4.2.4. Best Efforts. The Purchaser will use its reasonable commercial best efforts to
obtain the satisfaction of the conditions to Closing applicable to the Purchaser set forth in Section
5.2

4.2.5. Cooperation in Litigation and Proceedings. Purchaser agrees to cooperate with
Seller and the Company in connection with any litigation or proceedings brought by third parties

against Seller or the Company in connection with the operation or ownership of the Refinery and
the Assets prior to Closing, or as a result of any liability retained by Seller or the Company under
this Agreement. Such cooperation and assistance shall include but not be limited to (i) making the
Purchaser's personnel available for interviews, depositions, court or administrative agency
appearances and any other tasks required for litigation, (ii) making documents available for
inspection and copying and (iii) permitting on-site investigations. If opposing counsel shall seek
disclosure of any confidential documents, notes or other written materials in discovery or at trial,
Purchaser will cooperate with Seller and the Company in defending against such disclosure and, if
such defense shall fail, in seeking appropriate protective orders. Seller and Company shall fully
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reimburse Purchaser for its reasonable out-of-pocket costs and expenses (including reasonable
outside and in-house attorneys' fees at rates approved in advance by Seller) incurred by Purchaser
related to its cooperation under this paragraph.

4.2.6. Antitrust Notification. To the extent required by the Improvements Act, the
Purchaser shall file or cause to be filed, as promptly as practicable but in no event later than ten
days after the execution of this Agreement, with the FTC and the Justice Department all reports or
other documents required to be filed by the Purchaser under the Improvements Act concerning the
transactions contemplated hereby, and promptly comply with or cause to be complied with any
requests by the FTC or Justice Department for additional information corcerning such transactions,
so that the waiting period specified in thé Improvements Act shall expire as soon as practicable after
the execution and delivery of this Agreement. The Purchaser hereby agrees to request early

termination of any applicable waiting period under the Improvements Act.

4.2.7 Access to Wastewater Treatment Plant. Purchaser agrees to grant Seller

without charge the right for a period of 180 days from the Closing Date to usé the pipelines in
use from Terminal 1 which are conveyed to Purchaser and such pipelines on the Real Property
owned by Purchaser as are necessary to pump wastewater from Terminal 1 to the Refinery’s
wastewater treatment system, if capacity is available in such system after taking into account
the operations of the Refinery, solely for the purpose of cleaning out the tanks located at
Terminal 1, provided that Seller shall have first obtained all required permits for, and be in
compliance with all applicable Laws with respect to, such activity.

4.2.8 PSM Audit Rights. For a period of six months from the Closing Date,

Purchaser agrees to grant to Seller and its representatives reasonable access to the Refinery as
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necessary or appropriate, upon two Business Days prior notice to Purchaser, for the sole
purpose of auditing Purchaser’s progress toward the completion of the items identified as a
result of the Seller’s Process Safety Management audit, as listed in Schedule 8.2.

4.3. Joint_Covenants Related to Tax Matters. The Seller and the Purchaser agree that
Purchaser shall be liable for all Taxes (other than ad valorem real estate and personal property
taxes, which are addressed m Section 2.8(c)) imposed on the Assets after the Closing Date.

4.4. Post-Closing Environmental Matters. The Seller, Company, and Purchaser agree as

follows:-

4.4.1. Copies of Reports and Photographs. For so long as the Seller's indemnifications

contained in Section 8.2 shall be in effect, Purchaser shall provide to the Seller a copy of all
information or reports that are provided by Purchaser to the National Response Center or other
federal, state or local agency, with regard to all spills, discharges and other Releases of Hazardous
Materials that could result in an Environmental Liability of the Seller. As soon as practicable
following request by the Seller, Purchaser shall provide to the Seller copies of all photographs in
Purchaser's possession depicting any such event.

4.4.2. Access.

(@) Purchaser shall afford the Seller, its employees, agents and contractors, and all
Governmental Authority employees, agents and contractors having jurisdiction over the
property of the Seller, for no additional consideration, reasonable access to the Real Property
relating to the Environmental Liabilities of Seller during normal business hours and upon
reasonable prior written notice on a confidential basis, including, but not limited to, the right
to enter upon the Real Property; take photographs; investigate; and with pﬁor approval and
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consent from Purchaser (which shall not be unreasonably withheld) to drill, monitor and pump
wells, take soil borings, excavate, and conduct similar activities in connection with the
Environmental Liabilities of Seller, and to verify the remediation procedures being used by
Purchaser to remediate the Environmental Liabilities of Seller, and to undertake such
remediation directly where authorized to do so under this Agreement. Seller shall further be
afforded access to the Purchaser's employees and all relevant documents and records
regarding any matter for which the Seller has, or is alleged to have, responsibility. Seller
shall release, defend, protect, and indemnify and hold Purchaser harmless from and against
any and all ﬁabﬂiﬁes, duties, obligations, assessments, suits, actions, proceedings, claims, and
demands, costs, or expenses, including reasonable attorneys' fees arising from or caused by
any activities of Seller in connection with the access granted to Seller pursuant to this Section
and Seller shall return the property to the condition it was in prior to Seller's remedial
activities on the property. The duty to defend, protect, indemnify and save Purchaser
harmless referred to in the preceding sentence shall include, but not be limited to, claims,
demands, lawsuits, penalties, fines, administrative law, actions and orders, costs, expenses
and causes of actiqn which result from the comparative, concurrent, or contributing
negligence of any Person including, but not limited to, Purchaser, its agents, employees or
officers, except Seller shall not be liable for loss or damage resulting from the sole (100%)
negligence of Purchaser. In ftddition, any Person retained by Seller or any of its Affiliates to

perform such work shall execute Purchaser's standard form of Field Service Agreement

before such Person will be granted access to the Real Property.
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(b) Purchaser agrees that promptly after it has received a written report in preliminary
form as to each of its Phase I and Phase II environmental reviews referred to in Section
4.1.2(c), it will provide a copy of such report to Seller for comment. In the event Seller
receives either of such reports after the Closing Date, or is in the process of conducting
Seller's own environmental review at the Closing Date, Purchaser agrees to provide Seller
access to the Real Property and Equipment for the purpose of having Seller and Seller's
environmental consultants conduct such environmental review as Seller shall determine, all
during normal business hours and upon reasonable prior ﬁotice so long as such environmental
review does not unreasonably interfere with the operation of the Assets. Seller shall release,
defend, protect, indemnify, and hold Purchaser harmless from and against any and all
liabilities, duties, obligations, assessments, suits, actions, proceedings claims, and demands,
costs, or expenses, including reasonable attorneys' fees arising from, caused by any activities
of Seller in connection with the access granted to Seller pursuant to this Section and Seller
shall return the property to substantially its condition prior to Seller's remedial activities on the
property. The duty to defend, protect, indemnify and save Purchaser harmless referred to in
the preceding sentence shall include, but not be limited to, claims, demands, lawsuits,
penalties, fines, administrative law actions and orders, costs, expenses and causes of action
which result from the comparative, concurrent, or contributing negligence of any Person
including, but not limited to, Purchaser, its agents, employees or officers, except Seller shall
not be liable for loss or damage resulting from the sole (100%) negligence of Purchaser. In
addition, any Person retained by Seller or any of its Affiliates to perform such work shall
execute Purchaser's standard form of Field Service Agreement before such Person will be
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granted access to the Real Property. For purposes of establishing liability under this
Agreement, neither Purchaser, Seller nor the Company shall be deemed to have agreed to the
information or conclusions set forth in the environmental reviews conducted by either
Purchaser or its agents and Purchaser shall not be deemed to have agreed to the information or
conclusions set forth in environmental reviews conducted by either Seller or its agents;
provided, however, all such environmental information may be used as evidence in any

proceeding to establish liability hereunder.

4.4.3. Use of Facilities. Subject to the availability of capacity and provided that the

Seller's activities are legally permitted and do not materially interfere with Purchaser's operations,
Purchaser will make available, and allow the Seller reasonable use of facilities and utilities on the
Real Property for the purpose of confirming the existence of Environmental Liabilities of Seller on
the Real Property or Seller’s activities in discharge of any Environmental Liabilities of Seller with

respect to the Real Property, all at Seller’s sole cost and expense.

4.4.4. Right of Control.

(a) Unless and until the Cleanup Threshold amount provided for in Section 4.4.6 has
been completely expended, Purchaser shall have the right to control the remediation of Hazardous
Materials to the extent such remediation constitutes an Environmental Liability of Seller, manage all
discussions with third parties, and all proceedings and actiﬁties regarding the satisfaction and
discharge of such matters. However, Seller and Company shall be provided copies of all relevant
correspondence and items accompanying same with any Governmental Authority as and when sent
or received by Purchaser. Purchaser shall use industry accepted methods and procedures of
remediation in connection therewith. Purchaser shall consult with Seller and Company with respect
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to remediation methods and procedures and shall take into account their reasonable input. Before
implementing any plan of remediation concerning Environmental Liabilities of Seller, Purchaser
shall submit to Seller and Company a reasonably detailed description of same for review, together
with such supporting information as is reasonably necessary to evaluate the appropriateness of such
plan. If neither Seller nor Company objects to the proposed remediation plan within 30 days of the
receipt of such materials from Purchaser, the plan of remediation shall be implemented by
Purchaser as written and the plan of remediation shall be deemed accepted and Seller and Company
shall have no basis for a claim against Purchaser based on such. Seller and Company shall have, in
addition to whatever other rights and remedies to which they may be entitled in law or in equity, a
right to present their own plan of remediation to the applicable Govemmental Authorities for
proposed use by Purchaser if no plan of remediation is agreed to by Purchaser and Seller.

(b) Once the Cleanup Threshold amount provided for in Section 4.4.6 has been
completely expended, then for any remediation which is an Environmental Liability of Seller
for which no remediation plan has yet been agreed to or that requires further capital
expenditures that are not (i) mandatory in a remediation plan that previously has been agreed
to by Seller, or (ii) necessary to the completion of a capital improvement, the noncompletion
of which would substantially reduce the value of the work already completed (such as the
completion of a monitoring well in progress) when the Cleanup Threshold is exceeded (it being
agreed by the parties that, among others, the cleanup of the groundwater contamination under
the Refinery qualifies as remediation which has commenced prior to the Cleanup Threshold
being exceeded), the procedures detailed in paragraph (a) above will be followed, but if
Purchaser and Seller can not agree on the implementation of a mutually acceptable remediation
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plan for other issues, then Seller may assume the obligations of Purchaser to control and
manage that specific remediation. If an order from a Governmental Authority is outstanding
and nonappealable (it being agreed that if the order is outstanding and not appealed for over a
year, it will be deemed to be nonappealable), neither Seller nor Company shall have the right
to object to the procedures or methods to be used to the extent they are specified without the
possibility of alternatives in such order. Seller and Company promptly shall pay to Purchaser
expenses incurred by it to so remediate upon the incurrence of the cost or expense and
submittal to Seller or Company of appropriate paid receipts or invoices reasonably evidencing

the amount and nature of the costs incurred and thc compliance of the work with the

remediation plan involved.

(©) Purchaser shall maintain true, complete, and accurate records of the remediation
procedures used and shall provide quarterly remediation progress reports of such (it being
understood, however, by the parties that in the future should -the scope of the remediation level off
or decrease, then the parties may mutually agree that Purchaser could prepare and deliver to Seller
annual instead of quarterly reports) to Seller and Company. Seller and Company shall have the
right, at Seller's and Company’s expense, to review such reports and verify the procedures utilized
are consistent with the approved remediation plans utilizing Seller's or Company’s internal and/or
outside consultants retained for such purpose. If Seller or Company does not object to any item
contained in any such quarterly report within 30 days after receipt of such report, the procedures
and other information shown on the report shall be deemed binding on Seller, Company, and
Purchaser as sent. Seller's and Company’s consultants shall be afforded reasonable access to all
supporting or relevant data, to the books and records of Purchaser, and (pursuant to Section 4.4.1)
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to the Refinery as and to the extent necessary to verify, within the time limit discussed in the
preceding sentence, the correctness of such reports and the validity and compliance with this
Agreement and the remediation plans.

(d) Notwithstanding anything to the contrary contained in this Section 4.4.4, in Section
4.4.6, or elsewhere herein, Seller and Company may contest or appeal any Environmental Liability
of Seller and shall not be required to undertake or pay for any remediation or other activity which is
subject to contest until a final, nonappealable (it being agreed that if the order is outstanding for
over a year, it will be deemed to be nonappealable) decision has been rendered with respect to
the matter by the applicable Governmental Authority or Seller or Company have waived their
rights, or cease to contest the decision in question.

4.4.5. Copies of Notices. The Seller and Company shall promptly provide Purchaser
coples of all pleadings, claims, demands, inquiries or other notices it receives at any time from any
third party regarding environmental matters and related in any way to the Real Property, regardless
of whether the liabilities or responsibilities in question have been assumed by the Purchaser.
Purchaser shall promptly provide Seller copies of all pleadings, claims, demands, inquiries or other
notices received from any third party regarding environmental matters and related in any way to the
Real Property, if the liabilities or responsibilities in question have been retained by Seller in whole
or in part.

4.4.6. Environmental Cleanup Costs. Purchaser agrees, as additional consideration to
Seller for its sale of the Assets to Purchaser, that Purchaser shall be responsible to pay, without
reimbursement from Seller or Company, all Environmental Cleanup Costs actually and reasonably
incurred by Purchaser for remediating, to (but not beyond) the standards required by the
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Environmental Laws, only those Environmental Liabilities of Seller relating to Hazardous Materials
located on or under the Refinery up to a maximum of Ten Million Dollars ($10,000,000) (the
"Cleanup Threshold"), it being acknowledged and agreed that lLiability (other than Purchaser's
contractual liability to Seller and Company to pay on Seller's and Company's behalf, as aforesaid)
for the Environmental Liabilities of Seller shall at all times remain with Seller and Company. The
payment of all Environmental Cleanup Costs in excess of the Cleanup Threshold shall be the sole
and exclusive responsibility of Seller and Company.

Environmental Cleanup Costs means any reasonable direct costs or expenses (specifically
excluding overhdd) required by any Governmental Authority to be undertaken under or pursuant to
any Environmental Law to contain, remove, remedy, respond to, clean up, or abate any
Environmental Liabilities of Seller, including, without limitation, (a) any investigation, study,
assessment, legal representation, cost recovery by a Governmental Authority, or monitoring or
testing in connection therewith, (b) any measures or actions necessary to implement or effectuate
any containment, removal, remediation, response, cleanup, or abatement, and (c) the resolution of
such liabilities. Costs and expenses for the time of Purchaser’s in-house personnel listed in
Schedule 4.4.6(a) at the hourly rates indicated on such schedule shall be includable in
Environmental Cleanup Costs when and to the extent such personnel are actively engaged in work
on matters related to Environmental Cleanup Costs under this Section. The Environmental
Liabilities of Seller which are included within the definition of Environmental Cleanup Costs
include, without limitation, required remediation of the groundwater contamination which
originated beneath the Refinery. In addition, the following matters are included within the
definition of Environmental Cleanup Costs, even though such matters may not actually constitute
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Environmental Liabilities of Seller: (1) closure of the “solid waste management units” located on
the Refinery as described in Schedule 4.4.6(b) (including, without limitation, those liabilities
arising under the existing TNRCC order number 30033 or any similar or successor order), (2) the
cost (up to $2,000,000) of compliance of Refinery operations with benzene waste operations
NESHAPS as necessary to satisfy the requirements or directives of Governmental Authorities made
within three (3) years of the Closing Date (it being agreed if Purchaser undertakes work pursuant to
this clause (2), it shall promptly complete same and any costs in connection therewith in excess of
$2,000,000 shall be for its own account and not included in Environmental Cleanup Costs), and (3)
removal and propér disposal of tank and vessel residues produ;ed by Seller, the quantities of which
will be determined prior to Closing in accordance with the procedures detailed in Schedule
4.4.6(c), and the residues so determined will be managed by Purchaser in combination with
Purchaser’s residues upon post-Closing cleaning by Purchaser (at the time of cleaning, the cost of
residue management will be apportioned in accordance with the respective residue volumes of
Seller and Purchaser). Seller shall use its best commercial efforts to effect the closure of the
inactive leaded tank bottoms spread area as described in Schedule 4.4.6(b) prior to Closing and the
costs of such closure shall be reimbursed to Seller by Purchaser promptly after Closing and such
reimbursed costs shall be applied to the Cleanup Threshold.

The parties acknowledge that remediation of the groundwater contamination plume under
the Refinery will most likely result in the incidental remediation of groundwater which is not
under the Refinery and Purchaser shall reasonably cooperate with Seller and Company
regarding such contamination. Purchaser can credit to the Cleanup Threshold any costs
associated with such remediation, but Seller shall be responsible, among other things, for
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(;ffsite monitoring. Further, Purchaser shall cooperate with Seller, if requested by Seller, to
assist in the remediation of such offsite contamination, but Purchaser is under no obligation to
assist Seller in remediating any contamination beyond the Refinery.

Purchaser shall maintain a true, complete, and accurate account of such Environmental
Cleanup Costs and shall provide quarterly accounting statements of such account (it being
understood, however, by the parties that in the future should the scope and expenditures of the
Environmental Cleanup Costs level off or decrease, then the parties may mutually agree that
Purchaser could prepare and deliver to Seller annual instead of quarterly statements), accurately
reflecting current and cumulative charges thereto, to Seller and Company. Seller and Company
shall have the right, at Seller's and Company’s expense, to audit such account and verify the
accuracy of such charges (but not more often than annually), utilizing Seller's or Company’s
inteﬁal and/or outside auditors and consultants retained for such purpose. Seller's and Company’s
auditors shall be afforded reasonable access to all supporting or relevant data, to the books and
records of Purchaser, and (pursuant to Section 4.4.1) to the Refinery as and to the extent necessary
to verify, within ninety (90) days from the commencement of such audit, the correctness of such
account and the validity and compliance with this Agreement of all charges thereto. No charge
may be contested after the end of the calendar year after the year in which it was charged.

4.4.7. Good Faith. The parties agree to act in good faith in undertaking work to

remediate environmental matters that may give rise to a claim for indemnification hereunder with a

view to avoiding unnecessary or excessive costs.
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ARTICIE V
CONDITIONS

5.1. Conditions to the Obligations of the Purchaser. The obligations of the Purchaser to
proceed with the Closing contemplated hereby are subject to the satisfaction on or before the

Closing Date of all of the following conditions, any one or more of which may be waived, in whole
or in part, by the Purchaser:

5.1.1. Compliance.
(@) The Seller shall have performed and complied on or before the Closing Date in all

material respects with each of the covenants, obligations, and agreements contained in this
Agreement to be performed by it on or before the Closing Date. The representations and
warranties made by the Seller in this Agreement shall be true and correct in all material
respects as of the Closing Date with the same effect as though made on the Closing Date,
except as otherwise contemplated by this Agreement.

(b) The Company shall have performed and complied on or before the Closing Date in
all material respects with each of the covenants, obligations, and agreements contained in this
Agreement to be performed by it on or before the Closing Date. The representations and
warranties made by the Company in this Agreemeﬁt shall be true and correct in all material
respects as of the Closing Date with the same effect as though made on the Closing Date,
except as otherwise contemplated by this Agreement.

5.1.2. Legal Opinion. The Purchaser shall have received from Russell G. Homer, Jr.,

General Counsel for the Seller and Company, an opinion dated as of the Closing Date substantially

in the form attached hereto as Exhibit D.
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5.1.3. Officers' Certificates. The Purchaser shall have received certificates dated as of
the Closing Date from each of the Seller and the Company, in form and substance reasonably
satisfactory to the Purchaser,

(a) signed by the President or a Vice President of the certifying party to the effect that

(1) all representations and warranties made by it in this Agreement are true and correct in
all material respects on and as of the Closing Date as though made on, as of and with
respect to the Closing Date, and (2) all covenants, agreements, and conditions required by
this Agreement to be performed, satisfied or complied with by it on or before the Closing
Date have been performed, satisfied and complied with in all material respects; and

(b) signed by the Secretary or an Assistant Secretary of the certifying party certifying

(1) the accuracy and completeness of the copies of, as well as the current effectiveness of,
the resolution to be attached thereto of the Board of Directors of such party authorizing the
execution, delivery and performance of this Agreement and the consummation of the
transactions contemplated herein, (2) the incumbency of the ofﬁcer§ executing this
Agreement on behalf of such party and any document to be executed and delivered by such
party at the Closing, and (3) that attached to such certificate are true and correct copies of

the certificate of incorporation and bylaws of such party, as in force and effect on the

Closing Date.

5.1.4. Legal ﬁohibition; Improvements Act. On the Closing Date, there shall exist no
litigation, administrative proceeding, investigation, injunction or judgment, law or regulation
prohibiting or seeking to prohibit the consummation of the transactions contemplated by this
Agreement or seeking damages in connection therewith which makes it unreasonable to proceed
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with the consummation of the transactions contemplated hereby. All applicable waiting periods
under the Improvements Act shall have expired or been terminated and any approvals necessary
under the Improvements Act or regulations thereunder shall have been obtained.

5.1.5. Consents. Other than Consents with respect to Permits, Seller shall have
received and delivered to Purchaser any authorizations, consents, approvals and waivers or other
actions (collectively, "Consents") reasonably necessary to properly and effectively transfer to
Purchaser the Assets, failure to obtain which would have a material adverse effect.

5.1.6.  Permits.  Purchaser shall have received reasonable assurances from
Governmental Aﬁthorities that all Permits listed on Schedule 1.7 required for operation of the
Refinery by Purchaser shall be transferable or reissued at Closing or shall be granted or issued to
Purchaser within a reasonable period following Closing with Purchaser having the right to operate
the Refinery pending such issuance, so that Purchaser shall be entitled to own and operate the
Refinery immediately after Closing in substantially the same fashion as it has been operated by
Seller immediately prior to the Closing Date (but the foregoing is not intended and shall not be
considered as a warranty by Seller as to the capacity limitations applicable under such Permits).

5.1.7. Delivery of Instruments of Transfer. At Closing, Seller shall deliver to
Purchaser the instruments listed in Section 2.4(a). Seller and Purchaser shall execute a Joint
Closing Statement acknowledging the payment of the Closing Payment, the transfer of the Assets,
and the assumption of Assumed Liabilities as of the Closing Time.

5.1.8. Cleanup of Tanks. Prior to the Closing Date, Seller, shall have cleaned suitable
for change of service or dismantling, removed, and properly disposed of off-site the sludge and
residues contained in tanks numbered 525 (formerly tank numbered 204), 105, R37, and R38. The
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costs incurred by Seller for performing such service to tanks numbered 105, R37, and R38 shall be
at Seller’s sole cost and expense. The costs incurred by Seller for performing such service to tank
numbered 525 (formerly tank numbered 204) shall be applied to the Cleanup Threshold and shall
be reimbursed by Purchaser to Seller promptly after Closing.

5.1.9 Casualty. On or prior to the Closing Date there shall not have occurred any fire,
accident, or other casualty to the Assets the damage from which has not been repaired, which
would have a material adverse affect (whether with respect to cost or not) on the conduct of the

operations or the use and occupancy of the Refinery.

5.2. Qonditibgng to the Obligations of the Seller. The ntligations of the Seller to proceed with

the Closing contemplated hereby are subject to the satisfaction on or before the Closing Date of all
of the following conditions, any one or more of which may be waived, in whole or in part, by the
Seller:

5.2.1. Compliance. The Purchaser shall have performed and complied on or before the
Closing Date in all material respects with each of its covenants, obligations and agreements
contained in this Agreement to be performed by it on or before the Closing Date. The
representations and warranties made by the Purchaser in this Agreement shall be true and correct in
all material respects as of the Closing Date with the same effect as though made on the Closing
Date, except as otherwise contemplated by this Agreement.

5.2.2. Legal Opinion. The Seller shall have received from Bradley E. Haddock,

counsel for the Purchaser, an opinion dated as of the Closing Date substantially in the form attached

hereto as Exhibit E.
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5.2.3. Officers' Certificates. The Seller shall have received Certificates dated as of the
Closing Date, in form and substance reasonably satisfactory to the Seller,

(@) signed by the President or a Vice President of the Purchaser certifying that (1) all
representations and warranties made by the Purchaser in this Agreement are true and correct
in all material respects on and as of the Closing Date as though made on, as of and with
respect to the Closing Date, and (2) all covenants, agreements, and conditions required by this
Agreement to be performed, satisfied or complied with by the Purchaser on or before the
Closing Date have been performed, satisfied and cbmplied with in all material respects; and
(b) signed by the Purchaser's Secretary or an Assistant Secretary certifying (1) the accuracy

and completeness of the copies of, as well as the current effectiveness of, the resolution to be
attached thereto of the Board of Directors of the Purchaser authorizing the execution, delivery
and performance of this Agreement and the consummation of the transactions contemplated
herein, (2) the incumbency of the officers executing this Agreement on behalf of the Purchaser
and any document to be executed and delivered by the Purchaser at the Closing, and (3) that
attached to such certificate are true and correct copies of the certificate of incorporation and
bylaws of the Purchaser, as in force and effect on the Closing Date.

5.2.4. Legal Prohibition; Improvements Act. On the Closing Date, there shall exist no
litigation, administrative proceeding, injunction or judgment, law or regulation prohibiting or
seeking to prohibit the consummation of the transactions contemplated by this Agreement or
seeking damages in connection therewith which makes it unreasonable to proceed with the

consummation of the transaction contemplated hereby. All applicable waiting periods under the
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Improvements Act shall have expired or been terminated and any approvals necessary under the
Improvements Act or regulations thereunder shall have been obtained.

5.2.5. Hydrobon Issuance. On the Closing Date, Seller shall have had reissued to
it the Hydrobon air permit with terms and conditions as recommended by the TNRCC Hearings
Examiner in a letter dated May 25, 1995 from Tommy Broyles to Patricia Finn (it being
acknowledged that if Seller waives this condition, the indemnification in Section 8.2(e) shall apply).

5.2.6. Casualty. On or prior to the Closing Date there shall not have occurred any fire,
accident, or other casualty to the Assets the damage from which has not been repaired, which

would have a material adverse affect on the conduct of the operations or the use and occupancy of

the Refinery.
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ARTICLE VI
EMPLOYEES

6.1. Information on Active Employees. For the purpose of this Agreement, the term "Active
Employees” shall mean employees employed by Seller at the Refinery on the Closing Date who
are: (i) bargaining unit employees currently covered by a collective bargaining agreement, (ii)
employees employed exclusively in the business of the Refinery as currently conducted, and (iii)
any such employees otherwise included in clause (i) or (ii) on temporary leave of absence,
including military leave, temporary disability or sick leave. Prior to execution of this Agreement,
the Company has provided the Purchaser with a list of the Active Employees, stating job title and
salary, as of April 24, 1995. Seller will update such list from time to time to reflect changes in the
work force, and the current list of Active Employees shall be attached to this Agreement as

Schedule 6.1.

6.2. Emg‘ loyment of Active Employees by Purchaser. Purchaser is under no obligation to

hire any Active Employee, but may interview, during working hours, all, some, or none of the
Active Employees. Purchaser will, at least ten (10) calendar days before the Closing Date, give to
Seller a list of those Active Employees to whom an offer of employment has been or will be made
to be effective at the Closing Time. Purchaser will be given reasonable access to the facilities and
to personnel, safety, and other relevant records of the Seller (to the extent access to such records
does not violate any Law or the legitimate privacy rights of the employees concerned) for the
purpose of preparing for and conducting employment interviews with any Active Employees of the
Seller. Access will be provided upon reasonable prior notice during normal business hours. At
the Closing Time, Seller will terminate the employment of the Active Employees who have
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received and accepted an offer of employment from Purchaser, hereinafter referred to as "Koch
Employees”. On or before Closing, Seller will- provide other employment for or terminate the
employment of all Active Employees who are not Koch Employees.

Subject to the first sentence of Section 6.6, Seller and its Affiliates shall be solely responsible
for and shall defend, protect, indemnify, and hold Purchaser and its Affiliates and their respective
officers, directors, shareholders, employees, and agents harmless from and against all claims,
expenses (including reasonable attorneys' fees), loss and liabilities of whatever kind and nature
arising with respect to the Active Employees' employment with Seller or its Affiliates, the
application of Seller's employee benefit plans to all Active Employees, and the termination of
employment of Active Employees by Seller whether or not any such employee becomes an
employee of Purchaser, provided that such indemnification will not apply to claims, expenses, loss,
and liabilities arising from Purchaser’s decision not to hire any Active Employee. .

6.3. Salaries and Benefits.

6.3.1. Seller's Qbligations. Seller shall be respohsible for (i) the payment of all wages
and other remuneration due to Active Employees with respect to their services as employees of
Seller prior to the Closing, (ii) the payment of any termination or severance payments, and (iii) the

provision of health plan continuation coverage in accordance with the requirements of the

Consolidated Omnibus Budget Reconciliation Act of 1985, as amended, and Section 601 through

608 of ERISA ("COBRA").

6.3.2. Koch Employees under Purchaser's Benefit Programs. Subject to the terms and

provisions of each benefit plan or arrangement, effective as of the Closing Date, Purchaser (or an
Affiliate thereof) will extend the following benefit plans or arrangements to Koch Employees not
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subject to a collective bargaining agreement: (1) Koch Industries Employees' Pension Plan and the
Koch Industries Employees’ Savings Plan ("retirement plans"); (2) Koch Industries Employees'
Group Benefit Trust Medical/Dental Plan and the Koch Industries Section 125 Plan ("health
plans™); (3) Koch Industries, Inc. Long Term Disability Plan; (4) Koch Industries, Inc. Basic Life
Plan, Koch Industries, Inc. Supplemental Life Plan, Koch Industries, Inc. Voluntary Life Plan, and
Koch Industries, Inc. Dependent Life Plan (collectively, the "life insurance plans"); and (5) Koch
Industries, Inc. Accidental Death and Dismemberment Plan. For purposes of determining
eligibility to become a participant in each of the above referenced plans, Purchaser (or an Affiliate
thereof) will credit to each Koch Employee service performed prior to the Closing Date for the
Seller and its Affiliates. For purposes of determining such employee's vested interest in any
benefits accrued under the retirement plans, each Koch Employee will receive credit for service
perfbrmed prior to the Closing Date for the Seller and its Affiliates, however, no past service credit
for service performed prior to the Closing Date will be granted to any Koch Employee for purposes
of determining an employee's benefit service used in computing the amount of benefits under the
retirement plans. Service with Seller, Seller's Affiliates and Purchaser shall be counted for
purposes of eligibility for continuous service, vacation, and safety awards. Within thirty (30) days
after execution of this Agreement, the Seller (or any Affiliate thereof) shall provide to Purchaser a
true and complete listing of each Koch Employee's years of service, and such other information as
Purchaser may reasonably require in order to credit such past service to employees under this
Section 6.3.2. Purchaser (or any Affiliate) will not assume any liability whatsoever under any plan
or arrangement maintained by or associated with Seller (or any Affiliate thereof) and, except for
the granting of past service credit under this Section 6.3.2, it is the intention of the parties
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hereto that Purchaser (or any Affiliate) shall not be considered a successor employer of the

Seller or any Affiliate thereof.

6.3.3. Preexisting Conditions. For each Koch Employee who becomes covered under
the Purchaser’s disability insurance plan at Closing and was covered by Seller’s disability plan at
Closing, any preexisting conditions, exclusions, or limitations will be waived. For each Koch
Employee (and his or her eligible dependents) who become .covered under the Purchaser's health
plans at Closing and who were covered by Seller's health plan at Closing, Purchaser's health plans
will (i) waive any preexisting conditions, exclusions or limitations, (ii) pay all claims with respect
to covered services rendered on or after the Closing Date under the terms of such plan, and (iii)
credit amounts expended by the Koch Employee during the then current plan year, prior to the
Closing Date toward any plan deductibles under such plan if such amounts would have otherwise
been credited under the terms and provisions thereof; provided, however, that, Seller (or an
Affiliate thereof) shall provide to Purchaser a true and complete listing of all amounts so expended
and such other information as Purchaser may require in order to pfoperly administer the provisions
of this paragraph. Seller shall be liable for any benefit program charges incurred by Active
Employees through the Closing Date. For purposes of this Section 6.3.3, a charge will be deemed
incurred, in the case of hospital, medical, or dental benefits, when the services that are subject to
the charge are performed and, in the case of other benefits (such as disability or life insurance),

when an event has occurred or when a condition has been diagnosed which entitles the employee to

the benefit.
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6.3.4. Seller's Retirement and Savings Plans.
(a) The Seller's Retirement Plans. Benefits accrued on or before the Closing Date with

respect to all Koch Employees who are participants in the Seller's retirement plans, shall be
"locked and frozen" as of the Closing Date, and the Seller shall retain sole liability for the
payment of such benefits as and when employees become eligible therefor under such plans.
For the purposes of this Section, the term "locked and frozen" means that employees who
are plan participants shall retain their accrued benefits under the Seller's retirement plans as
of the Closing Date.

(®) The Seller's Savings Plans. The Seller will cause the Kerr-McGee Corporation
Savings Investment and Employee Stock Ownership Plans to be amended in order to
provide that the Koch Employees shall be fully vested in their accounts under such plans.
As of the Closing Date all employee contributions by Koch Employees and all obligations
of Seller to make employer contributions in respect of such employees under such plans
shall cease. Seller shall retain sole liability for the payment of such benefits as and when

employees become eligible therefor under such plans.

6.3.5. Transfer of Assets. Neither Seller nor its Affiliates will make any transfer of

pension or other employee benefit plan assets to the Purchaser.

6.4. Purchaser's Obligation for Severance Compensation. Purchaser shall be solely

responsible for any and all termination or severance payments, benefits or settlements due to any

Koch Employee and shall indemnify and defend Seller from any claim or litigation relating to any

Koch Employees who become employees of Purchaser and whose employment is terminated

thereafter by Purchaser.
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6.5. Collective Bargaining Matters. Purchaser is not bound hereunder to assume the

Collective Bargaining Agreement between Seller and the Southwestern Refining Company
Employees Independent Union ("Union") dated March 1, 1993 ("CBA"). Purchaser recognizes
that a wage increase was implemented for bargaining unit employees under the CBA effective
March 1, 1995. Purchaser will set its own initial terms and conditions of employment for those
Koch Employees and others it may hire including work rules, benefits and salary and wage
structure, all as permitted by law. Seller shall defend, indemnify and hold Purchaser harmless from
and against all claims, suits, judgments, and causes of action, related to any payments or
obligations of Seller due under the CBA.

6.6. WARN Act. The Purchaser will indemnify, defend, protect, and hold the Seller
harmless from any liabilities arising under, or relating to the Worker Adjustment and Retraining
Nou;ﬁmtion Act ("WARN Act") that Seller may incur due to terminations of Koch Employees by
Purchaser after the Closing Date. The Seller will defend, protect, indemnify and hold the
Purchaser harmless from any liabilities the Purchaser may incur under the WARN Act with respect
to all Active Employees. To enable the parties to comply with the WARN Act, Purchaser agrees to
advise Seller as soon as practicable, and in any event within ten (10) days after execution of this
Agreement, of the approximate number of Active Employees Purchaser expects to hire.

6.7. Post-Retirement and Welfare Benefits. Seller or its Affiliates shall be responsible for all
post-retirement medical, mental health, substance abuse, dental, and life insurance coverage

obligations, if any, for the Active Employees who are not employed by Purchaser.
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ARTICLE VII
TERMINATION
7.1. Termination Events. Subject to the provisions of Section 7.2, this Agreement may, by
wntten notice given at or prior to the Closing in the manner hereinafter provided, be terminated:

(@) by either Purchaser or Seller if the other party fails to timely perform in any
material respect any of its covenants and agreements contained herein, or fails to comply with
any of its representations, warranties or covenants, and such failure shall not have been cured
within thirty (30) days after written notice thereof from the non-breaching party and has not
been waived;

() by Purchaser if all of the conditions set forth in Section 5.1 shall not have been
satisfied at the time the Closing would otherwise occur or if satisfaction of such a condition is
or becomes impossible, other than through failure of Purchaser to fully comply with its
obligations hereunder, and shall not have been waived by Purchaser on or before such date;

(c) by Seller, if all of the conditions set forth in Section 5.2 shall not have been
satisfied at the time the Closing would otherwise occur or if satisfaction of such a condition is
or becomes impossible, other than through failure of Seller to fully comply with its obligations
hereunder, and shall not have been waived by Seller on or before such date;

(d) by mutual written agreement of Purchaser and Seller; or

(e) by either Purchaser or Seller (if the party exercising such right is not in breach

hereunder) if the Closing shall not have occurred on or before September 1, 1995 or such later

date as may be agreed upon by the parties.
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Each party's right of termination hereunder is in addition to any other rights it may have
hereunder or otherwise and the exercise of a right of termination shall not be an election of
remedies.

7.2. Effect of Termination. No termination of this Agreement shall relieve any party hereto
of any liability for any breach hereof occurring prior to such termination. In the event this
Agreement is terminated pursuant to Section 7.1, all further obligations of the parties hereunder
shall terminate, except that the obligations set forth in Sections 4.1.3 and 4.2.2 and Article X shall
survive; provided that, if this Agreement is so terminated by a party because one or more of the
conditions to such party's obligations hereunder is not satisfied as a result of the other party's
willful failure to comply with its obligations under this Agreement, the terminating party's right to
pursue all legal remedies for breach of contract or otherwise, including, without limitation,

damages, costs and expenses (including reasonable counsel fees) relating thereto, shall also survive

such termination unimpaired.

74



ARTICLE VIII
EXTENT OF REPRESENTATIONS, WARRANTIES

CONVENANTS AND AGREEMENTS; INDEMNIFICATION; TAX BENEFITS

8.1. f Representations of the Seller. Except as and to the extent set forth in this
Agreement and the exhibits and schedules attached thereto, the Seller and the Company make no
other representations or warranties, and disclaim all liability and responsibility for any
representation or warranty otherwise made or communicated (orally or in writing) to the Purchaser
(including, but not limited to, any opinion, information or advice that may have been provided to
the Purchaser by any officer, director, employee, agent, consultant or representative of the Seller,
any Affiliate of the Seller or by Morgan Stanley & Co. Incorporated, any environmental consulting
firm, the Seller's counsel or any other agent, consultant or representative). Without limiting the
generality of the foregoing, except as and to the extent set forth in this Agreement, and the exhibits
and schedules attached hereto (including, without limitation, the Deed and the Bill of Sale), the
Seller and the Company make no representation or warranty, either express or implied, as to (a) the
title to any of the Seller's properties, (b) the contents of the Confidential Information Packages
dated July 23, 1992 and July 1994 relating to Kerr-McGee Refining Corporation and its
Subsidiaries, as subsequently amended, (c) the maintenance, repair, condition, design or
marketability of the Assets or (d) any other materials or information that may have been made
available or communicated to the Purchaser or its agents, consultants or representatives in
connection with the transactions contemplated by this :Agreement or any discussion or presentation
relating thereto, INCLUDING, WITHOUT LIMITATION, ANY IMPLIED OR EXPRESS

WARRANTY OF MERCHANTABILITY OR FITNESS FOR A PARTICULAR PURPOSE, it
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being the express agreement of the Purchaser and the Séller that except as expressly set forth in this
Agreement, the Purchaser will obtain rights in the Assets in their present condition and state of
repair, "as is" and "where is". The Purchaser acknowledges and affirms that, as of the Closing
Date, it will have completed its own independent investigation, analysis and evaluation of the
Assets that it has been afforded the opportunity to inspect the Assets, that in making its decision to
enter into this Agreement and to consummate the transactions contemplated hereby Purchaser has
relied exclusively on its own independent investigation, analysis and evaluation of the Assets and
upon the express representations and warranties by the Seller made in this Agreement and the
exhibits and schedules attached thereto, the Deed, and Bill of Sale as a basis for entering into this
Agreement, and that it has made all such reviews and inspections as it has deemed necessary or
appropriate. The Purchaser represents and warrants to the Seller that the Purchaser seeks to
purchase the Assets for commercial use and that the Purchaser will at the time of Closing. have
assets of $25 million or more or is owned or controlled by a Person with assets of $25 million or
more. Each of the Purchaser and Seller acknowledges, represents and warrants that it is a
"business consumer" as that term is defined by the Texas Deceptive Trade Practices -- Consumer
Protection Act (hereinafter referred to as the "DTPA"), Subchapter E of Chapter 17 of the Texas
Business and Commerce Code, and, as such, the DTPA is not in any way applicable to the
transactions contemplated by this Agreement; and each of Seller and Purchaser waives the rights
provided under the DTPA to the full extent permitted by law in the event the foregoing
representation is incorrect.

8.2. Indemnification of the Purchaser. The Seller and the Company jointly and severally
agree to unconditionally release and indemnify and defend each party constituting the Purchaser and
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such party’s agents, representatives, successors, assigns, officers, directors, employees, and
Affiliates (each a "Purchaser Indemnitee") against, and hold the Purchaser Indemnitees harmless
from, any and all liabilities, losses, damages, costs, penalties (civil or criminal), expenses, fines,
settlements, interest, suits, causes of action, legal or administrative proceedings, arbitrations,
demands or claims (excluding special, indirect and consequential damages, but including reasonable
attorneys' fees) incurred or suffered by any Purchaser Indemnitee ("Purchaser Indemnified
Losses"):

(a) arising out of or resulting from any inaccuracy in or breach of any of the
representatidns, warranties, covenants, or agreements made by the Seller or the Company
herein;

(b) arising out of or resulting from legal actions, lawsuits, claims, grievances,
proceedings, arbitration or investigations to the extent based on claims or demands arising
from or in connection with or related to the ownership, use, or operation of the Assets prior to
the Closing Date (other than those related to Environmental Liabilities of Seller, which are
covered by (c) below);

(c) arising out of or resulting from any Environmental Liabilities of Seller;

(d) arising out of or resulting from ﬁnes’or administrative penalties levied by
Governmental Authorities as a result of any non-compliance with OSHA’s Process Safety
Management Standard (29 CFR Part 1910.119) relating to the Assets or the operation of the
Refinery which non-compliance occurs at any time during the six (6) month period
immediately following the Closing Date, but only to the extent that such non-compliance (i)
arises out of or results from Seller’s failure to meet the requirements of the Process Safety

77



Management Standard prior to the Closing Date and (ii) is not due to the failure of Purchaser

to diligently and continuously prosecute the compliance activities currently in progress at the

Refinery at the Closing Date as set forth in Schedule 8.2; and

(e) arising out of or resulting from (including, but not limited to, any costs incurred by
Purchaser as a result of higher operating expenses) (i) the failure of the Hydrobon air permit to be
reissued after the date hereof, (ii) the failure of the Hydrobon air permit to be reissued after the date
hereof with the terms and conditions as recommended by the TNRCC Hearings Examiner in a letter
dated May 25, 1995 from Tommy Broyles to Patricia Finn, (iii) Purchaser’s actions or attempts to
satisfy the new terms and conditions contained in such permit if reissued with different terms and
conditions, and (iv) Purchaser’s appeal of any new terms and conditions relating to such permit,
and Seller and Company agree to assist Purchaser in any appeal by Purchaser of the new permit.

Purchaser shall not be entitled to assert rights of indemnification under this Section 8.2 unless
and until the aggregate of all Purchaser Indemnified Losses exceeds $500,000 (the "Threshold
Amount"), it being understood that all such Purchaser Indemnified Losses shall accumulate until
such time or times as the aggregate of all Purchaser Indemnified Losses exceeds such Threshold
Amount, whereupon the Purchaser shall be entitled to indemnification hereunder for any Purchaser
Indemnified Losses in excess of, but excluding, such Threshold Amount and it being further
understood that the Threshold Amount does not apply to Retained Liabilities, the Cleanup
Threshold, or the rights of indemnification under Sections 8.2(d) and 8.2(¢) above. And provided
further, that the Purchaser shall not be entitled to assert rights of indemnification under Paragraph
8.2(c), above, with respect to any Environmental Cleanup Costs until the aggregate of all
Environmental Cleanup Costs has exceeded the Cleanup Threshold, and then only as to the excess
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of the aggregate of all Environmental Cleanup Costs over the Cleanup Threshold (it being
understood and agreed that the Threshold Amount willi not apply to any claims relating to
Environmental Cleanup Costs in excess of the Cleanup Threshold).

8.3. Indemnification of the Seller. The Purchaser agrees to unconditionally release and
indemnify and defend the Seller and the Company against, and hold the Seller and the Company
and their respective agents, representatives, officers, directors, employees and Affiliates (each a
"Seller Indemnitee") harmless from, any and all Liabilities, losses, damages, costs, penalties (civil
or criminal), expenses, fines, settlements, interest, suits, causes of action, legal or administrative
proceedings, arbitxations, demands or claims (excluding special, indirect and consequential
damages, but including reasonable attorneys' fees) incurred or suffered by any Seller Indemnitee
(such losses, damages or expenses being referred to herein as "Seller Indemnified Losses"):

(a) arising out of or resulting from any inaccuracy in or breach of any of the
representations, warranties or covenants or agreements made by the Purchaser herein;

(b) arising out of or resulting from legal actions, lawsuits, claims, grievances,
proceedings, arbitration or investigations to the extent based on claims or demands arising
from or in connection with or related to the ownership, use, or operation of the Assets on or
after the Closing Date(other than those related to Environmental Liabilities of Purchaser which
are covered by (c) below); and

(c) arising out of or resulting from any Environmental Liabilities of Purchaser.

Neither Seller nor the Company shall be entiﬂed to assert rights of indemnification under this
Section 8.3 unless and until the aggregate of all Seller Indemnified Losses exceeds the Threshold
Amount (it being understood that all such Seller Indemnified Losses shall accumulate until such
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time or times as the aggregate of all Seller Indemnified Losses exceeds the Threshold Amount,
whereupon the Seller and the Company shall be entitled to indemnification hereunder for any Seller
Indemnified Losses in excess of, but excluding, the Threshold Amount).

8.4. Survival.

(@@ The representations and warranties set forth in this Agreement and the
indemnification obligations contained in Sections 8.2(a) and 8.3(a) shall expire on the second
anniversary of the Closing Date (except to the extent that same relate to default by Seller
under the Contracts, in which case they shall expire on the expiration of the statute of
limitations épplicable to claims for breaches of the Contract in issue) provided, however, that
(i) any claim based on any such matters pending or asserted on or before the applicable
expiration date or (ii) claims against Purchaser by third parties based on the Retained
Liabilities, may continue to be asserted.

(b) Notwithstanding the foregoing paragraph, (i) the title warranties of the Seller
contained 1n the Deed and the Bill of Sale shall survive the Closing and the termination of this
Agreement, (ii) the obligations of the Seller and the Company to the Purchaser pursuant to the
provisions of Section 8.2(c) and the obligations of the Purchaser to the Seller pursuant to the
provisions of Section 8.3(c) shall survive the Closing and shall expire on the eighth
anniversary of the Closing Date, and (iii) the provisions of Sections 4.2.1 and 4.2.5 shall
expire on the sixth anniversary of the Closing Date; provided that any claim based on any
such matters contained in this Article pending or asserted on or before the applicable
expiration date may continue to be asserted. Unless otherwise addressed herein, all other
representations, warranties, covenants, and indemnifications contained herein shall
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survive the Closing and the termination of this Agreement. The exception for Permitted

Encumbrances in Section 3.1.3(b) shall survive the Closing and not merge in the Deed.

8.5. Indemnification Procedures. All claims for indemnification under this Agreement shall
be asserted and resolved as follows:

(@) A party claiming indemnification under this Agreement (an "Indemnified Party")
shall promptly (i) notify the party from whom indemnification is sought (the "Indemnifying
Party") of any third party claim or claims ("Third Party Claim") asserted against the
Indemnified Party which could give rise to a right of indemnification under this Agreement
and (ii) transmit to the Indemnifying Party a written notice ("Claim Notice") describing in
reasonable detail the nature of the Third Party Claim, a copy of all papers served with respect
to such claim (if ény), an estimate of the amount of damages attributable to the Third Party
Claim, if reasonably possible, and the basis of the Indemnified Party's request for
indemnification under this Agreement. The delay or failure of the Indemnified Party to give
any such notice described herein shall not relieve the Indemnifying Party of any liability it
may have hereunder to the Indemnified Party except to the extent the Indemnifying Party is
actually prejudiced thereby.

Within twenty days after receipt of any Claim Notice (the "Election Period"), the
Indemnifying Party shall notify the Indemnified Par_ty (i) whether the Indemnifying Party
disputes its potential liability to the Indemnified Party under this Article VIII with respect to
such Third Party Claim and (ii) whether the Indemnifying Party desires, at the sole cost and
expense of the Indemnifying Party, to defend the Indemnified Party against such Third Party

Claim.
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(b) If the Indemnifying Party notifies the Indemnified Party within the Election Period
that the Indemnifying Party does not dispute its potential liability to the Indemnified Party
under this Article VIII and that the Indemnifying Party elects to assume the defense of the
Third Party Claim, then the Indemnifying Party shall have the right to defend, at its sole cost
and expense, with counsel of its choice (it being understood and agreed that such counsel shall
not presently or in the past represent William Koch or any Affiliate of William Koch and that
the Indemnifying Party in any event shall not utilize counsel to which the Indemnified Party
has reasonable objection) such Third Party Claim by all appropriate proceedings, which
proceedings.shall be prosecuted diligently by the Indemnifying Party to a final conclusion or
settled at the diwéﬁon of the Indemnifying Party in accordance with this Section 8.5(b),
provided, however, that the Indemnifying Party shall not settle any Claim against an
Indemnified Party without the prior written consent of such Indemnified Party, which shall
not be unreasonably withheld. The Indemnifying Party shall have full control of such defense
and proceedings. The Indemnified Party is hereby authorized, at its sole cost and expense, to
file, during the Election Period, any motion, answer or other pleadings which the Indemnified
Party shall deem necessary or appropriate to protect its interests or those of the Indemnifying
Party and which are not unnecessarily prejudicial to the Indemnifying Party. If the
Indemnifying Party does not commence the diligent defense of such Third Party Claim within
a reasonable period of time after having been afforded the opportunity to do so in accordance
with this Section, the Indemnified Party shall have the right to undertake the defense of the
Claim as it may deem appropriate at the cost and expense of the Indemnifying Party.
Notwithstanding the Indemnifying Party's defense of any Third Party Claim as provided
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herein, the Indemnified Party may participate in such defense of such Claim and employ
counsel at its own expense. If requested by the Indemnifying Party, the Indemnified Party
shall, at the sole cost and expense of the Indemnifying Party, cooperate with the Indemnifying
Party and its counsel as reasonably necessary in contesting any Third Party Claim which the
Indemnifying Party elects to contest, including, without limitation, the making of any related
counterclaims and cross claims reasonably necessary to protect the interests of the
Indemnifying and Indemnified Parties. The Indemnified Party may participate in, but not
control, any defense or settlement of any Third Party Claim controlled by the Indemnifying
Party pursuént to this Section 8.5(b) and, except as permitted above or pursuant to Section
8.5(c), shall bear its own costs and expenses with respect to such participation. The
Indemnified Party shall not waive any legal privilege where doing so might prejudice the
interests of tﬁe Indemnifying Party, without the Indemnifying Party's consent.

(¢) If the Indemnifying Party fails to notify the Indemnified Party within the Election
Period that the Indemnifying Party elects to defend the Indemnified Party pursuant to
Section 8.5(b), or if the Indelr;nifying Party elects to defend the Indemnified Party pursuant to
Section 8.5(b) but fails to diligently and promptly prosecute such defense or otherwise resolve
the Third Party Claim, then the Indemnified Party shall have the right to defend, at the sole
cost and expense of the Indemnifying Party (which cost and expense shall include, but not be
‘Iimited to, in-house attorney fees of the Indemnified Party, subject to reasonable audit rights
of the Indemnifying Party), the Third Party Claim by all appropriate proceedings, which
proceedings shall be promptly and vigorously prosecuted by the Indemnified Party to a final
conclusion or settled. Any failure of the Indemnifying Party to defend any Claim, shall not
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relieve the Indemnifying Party of its obligations hereunder; provided that the Indemnified
Party shall have given the Indemnifying Party notice pursuant to Section 8.5(a) above of its
intention to afford the Indemnifying Party the opportunity to assume the defense within such
period as may be reasonable. In the event the Indemnified Party is conducting the defense of
the Third Party Claim under this Section 8.5(c), it shall have full control of such defense and
proceedings; provide;i, however, that the Indemnified Party may not enter into, without the
Indemnifying Party's consent, which consent shall not be unreasonably withheld, any
compromise or settlement of such Third Party Claim.

Notwitﬁstanding the foregoing, if the Indemnifying Party has delivered a written notice
to the Indemnified Party disputing its potential liability to the Indemnified Party under this
Article VIII and if such dispute is resolved in favor of the Indemnifying Party by a final,
nonappealable order of a court of competent jurisdiction, the Indemnifying Party shall not be
required to bear the costs and expenses of the Indemnified Party's defense pursuant to this
Section 8.5(c) or of the Indemnifying Party's participation therein at the Indemnified Party's
request and the Indemnified Party shall reimburse the Indemnifying Party in full for all
reasonable costs and expenses so incurred. The Indemnifying Party may participate in, but
not control, any defense or settlement controlled by the Indemnified Party pursuant to this
Section 8.5(c), and the Indemnifying Party shall bear its own costs and expenses with respect
to such participation. .

(d In the event an Indemnified Party should have a claim against an Indemnifying
Party hereunder which does not involve a Third Party Claim, the Indemnified Party shall
transmit to the Indemnifying Party a written notice (the "Indemnity Notice") describing in
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reasonable detail the nature of the claim, an estimate of the amount of damages attributable to
such claim and the basis of the Indemnified Party's request for indemnification under this
Agreement. If the Indemnifying Party does not notify the Indemnified Party in writing within
thirty days from its receipt of the Indemnity Notice that the Indemnifying Party disputes such
claim, the claim specified by the Indemnified Party in the Indemnity Notice shall be deemed a
liability of the Indemnifying Party hereunder. If the Indemnifying Party has timely disputed
such claim, as provided above, such dispute shall be resolved by litigation in an appropriate
court of competent jurisdiction.

© Pﬁyments of all amounts owing by the Indemnifying Party pursuant to Sections
8.5(b) and (c) shall be made within ten days after the latest of (i) the settlement of the Third
Party Claim, (ii) the expiration of the period for appeal of a final adjudication of such Third
Party Claim or (iii) the expiration of the period for appeal of a final adjudication of the
Indemnifying Party's liability to the Indemnified Party under this Agreement. Payments of all
amounts owing by the Indemnifying Party pursuant to Section 8.5(d) shall be made within ten
days after the later of (i) the expiration of the thirty-day Indemnity Notice period or (ii) the
expiration of the period for appeal of a final adjudication of the Indemnifying Party's liability
to the Indemnified Party under this Agreement.

() The Indemnified Party shall comply and shall cause its Affiliates to comply with
any obligations thereof under any judgment, order, injunction, decree, stipulation or
settlement arrangement issued or entered into in connection with any proceeding to which this
Section 8.5 relates to which they are subject, for so long as such judgment, order, injunction,
decree, stipulation or settlement arrangement remains in effect with respect to such entities.
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8.6. Exclusive Remedies. Notwithstanding anything to the contrary contained in this
Agreement, and except for claims arising solely by reason of claims against an Indemnified Party
by a third party, the rights and remedies provided in Article VII shall be the exclusive rights and
remedies between the parties hereto arising under or as a result of this Agreement, each party
waiving and releasing all other rights and remedies it might have at law or in equity against the
other party, whether before or after expiration of the indemnification obligations of the parties
contained in Article VIII hereof; provided, however, that nothing herein shall preclude any party

hereto from asserting a claim against the other for equitable nonmonetary relief.
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ARTICLE IX
BROKERS

The Seller, Company, and the Purchaser represent to one another that, except for Morgan
Stanley & Co. Incorporated, which the Seller and the Company represent has been retained by its
Affiliates to assist and advise it in connection with the transactions contemplated by this Agreement,
neither the Seller, Company, nor the Purchaser, directly or indirectly, has employed any broker,
finder or intermediary in connection with such transactions who might be entitled to a fee or

commission upon the execution of this Agreement or consummation of the transactions

contemplated hereby.

ARTICLE X
EXPENSES

Except as otherwise expressly provided in this Agreement, each of the parties hereto shall
assume and bear all expenses, costs and fees incurred or assumed by such party in the preparation
and execution of this Agreement and in compliance with and performance of the agreements and

covenants contained in this Agreement, regardless of whether the transactions contemplated hereby

shall be consummated.

87



ARTICLE XI

INSURANCE
11.1. Current Insurance. Company has provided Purchaser certain details of insurance

policies held by or on behalf of Seller concemingl the Assets and represents that such policies of
insurance are in full force and effect.

11.2. Insurance Covenants. Seller and Company shall, until the Closing Time, continue
to maintain insurance on the Assets as presently insured, covering property damage and loss of
income by fire or other casualty. Seller and Company will maintain liability insurance covering
liabilities, claims, and risks that (i) may be brought by third parties within seven (7) years after the
Closing Date and (ii) emanate from or are the result of an occurrence prior to the Closing Time.
Seller's and Company's said insurance shall be primary to, and not in excess of or contributory
with respect to any other valid and collectible insurance available to Purchaser, as to such liabilities,
claims and risks. Nothing in this Agreement shall prohibit Seller or Company from changing
insurance carriers as it deems appropriate in the exercise of reasonable business judgment.

Nothing contained in this Section 11.2 alters Seller's or Company's obligations or liabilities
under this Agreement, nor specifically limits Seller's or Company's indemnity obligations in the
event insurance coverage is unavailable or exhausted or discontinued. Seller's and Company's

obligations under this Section 11.2 shall terminate on the seventh anniversary of the Closing Date.
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ARTICLE XTI

MISCELLANEOUS

12.1.

Notices. All notices and other communications hereunder shall be in writing and

shall be deemed given if hand-delivered, sent by telecopier (with receipt confirmed), or mailed by

registered or certified mail, return receipt requested, to the parties at the following addresses and

numbers:

(A) If to any Purchaser, to:

Koch Refining Company
4111 E. 37th Street North
Wichita, Kansas 67220
Aftention: President
Telecopy No.: 316-832-6099

With a copy to:

(B)

Koch Industries, Inc.

4111 E. 37th Street North
Wichita, Kansas 67220
Attention: General Counsel
Telecopy No.: 316-832-4796

If to the Seller or the Company, to:

Southwestern Refining Company, Inc.
Kerr-McGee Corporation

123 Robert S. Kerr Avenue
Oklahoma City, Oklahoma 73102
Attention: General Counsel

Telecopy No.: 405-270-3977
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With a copy to:

Kerr-McGee Corporation

Kerr-McGee Center

123 Robert S. Kerr Avenue

Oklahoma City, Oklahoma 73102

Attention: Chief Financial Officer

Telecopy No.: 405-270-4211

Any party may at any time give to the others notice in writing of any change of address of the

party giving such notice and from and after the giving of such notice the address or addresses
therein specified will be deemed to be the address of such party for the purposes of giving notice
hereunder. With respect to any Tax, notice of any claim must be received by the party against
whom such claim is made not later than the expiration of the applicable tax statute of limitations, if
any, with respect to the Tax matter underlying such claim.

- 12.2. Exclusive Agreement. This Agreement, together with the other agreements and
instruments delivered on the date hereof and the exhibits and schedules attached hereto, supersedes
all prior agreements, commitments, or understandings among the parties (written or oral) with
respect to its subject matter, other than the Confidentiality Agreement between the Company and
the Purchaser which remains in effect until‘the Closing Date, and, except as aforesaid, is intended
as a complete and exclusive statement of the terms of the agreement among the parties.

12.3. Choice of Law; Amendments; Headings. This agreement shall be construed in
accordance with and governed by the internal laws of the State of Texas without giving effect to the
principles of conflicts of laws thereof. This Agreement may not be changed or amended orally.

The headings contained in this Agreement are for reference purposes only and shall not affect in

any way the meaning or interpretation of this Agreement.
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12.4. Preparation of Agreement. The provisions of this Agreement were negotiated by
the parties hereto and this Agreement shall be deemed to have been drafted by all the parties hereto.

12.5. Assignments and Third Parties. No party hereto shall assign this Agreement or any
part hereof without the prior written consent of the other parties; provided, however, Purchaser
may assign its rights and obligations under this Agreement to an Affiliate without obtaining the
consent of the other parties hereto. Any assignment by Purchaser to an Affiliate shall not relieve
Purchaser of any of its obligations hereunder. Except as otherwise provided herein, this Agreement
shall be binding upon and inure to the benefit of the parties hereto -and their respective heirs,
successors and aséigns. Other than the rights created in Article VI, after the Closing Date nothing
in this Agréement shall entitle any Person other than the Seller or the Purchaser, or their respective
heirs, successors and assigns permitted hereby, to any claim, cause of action, remedy or right of
any kind.

12.6. Counterparts. This Agreement may be executed in any number of counterparts,
each of which shall be deemed to be an original, but all of which together shall constitute but one

and the same Agreement.

12.7. Specific Performance. The parties hereto hereby represent and abknowledge that

the remedies provided at law for a violation by any party of its obligations set forth in

Sections 4.2.3, 4.2.5 and 4.4 hereof would be inadequate and that, as a result, any party hereto
shall be entitled to, and the other parties shall not in any way object to (in addition to its right to
damages and other relief) the remedy of specific performance (it being agreed by the parties hereto

that this Section does not prohibit any party from seeking specific performance for violation of any
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other section herein) for any violation of its obligations set forth in such Sections 4.2.3, 4.2.5 and

4.4.

12.8.  Further Assurances. At any time or from time to time at and after the Closing,

each of the parties shall, at the request of the other, execute and deliver or cause -to be executed and
delivered all such assignments, consents, documents and instruments, and take or cause to be taken
all such other reasonable actions as may be necessary or desirable in order to more fully and
effectively carry out the intents and purposes of this Agreement. Additionally, Seller, Company,
and Purchaser shall (i) each provide the other with such assistance as may reasonably be requested
by any of them in connection with the preparation of any tax return, audit, or other examination by
any taxing authority or judicial or administrative proceeding relating to liability for Taxes, (ii) each
retain and provide the other with any records or other information which may be relevant to such
return, audit, or examination, proceeding or determination, and (iii) each provide the other with
any final determination of any such audit or examination, proceeding or determination that affects
any amount required to be shown on any return of the other for any period.

12.9. Attachments Incorporated. All Schedules, Exhibits and Attachments hereto are
deemed a part of this Agreement and are incorporated herein and made a part hereof.

12.10. Severability. If any provisions of this Agreement shall be held to be invalid or
unenforceable under present or future law in whole or in part by any court of any competent
jurisdiction, such provision shall, as to such jurisdiction, be ineffective to the extent of such
invalidity or unenforéeability without invalidating the remaining provisions of this Agreement or
affecting the validity or unenforceability of such provisions in any other jurisdiction. Such invalid
or unenforceable provision shall be replaced, if possible, as to such jurisdiction by a provision that
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comes closest to the business objective intended by such invalid or unenforceable provision without
being invalid or unenforceable itself.

12.11. Exclusivity. During the period in which this Agreement is in effect, neither the
Seller, Company, or any of their respective Affiliates, officers, employees, representatives, or
agents shall initiate, solicit, or encourage any proposal regarding the Assets or engage in

negotiations regarding any such proposal.
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\‘ IN WITNESS WHEREOF, the undersigned have executed this Agreement as of the

date first written above.

SOUTHWESTERN REFINING COMPANY, INC.

By: @7/ /%Z/

Title: 72& b

KERR-MCGEE CORPORATION

o %M%/%M

KOCH REFINING COMPANY, L.P.

By: Aﬁ’%@

Title:  Ex£e vy P

By: KRC/GP, Inc., its General Partner

KOCH EXPLORATION COMPANY

Title:  ~Pees iz NT %

S:\tgd\form\km-apa9.doc
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