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October 11, 1983

To SPI Vinyl Institute
SPI Vinyl Institute Manufacturing

Practices Committee 
SPI Vinyl Institute Legal Committee

Re: Enforceability of Emergency
Discharge Provisions

Ladies and Gentlemen:

A. Borden-Massachusetts Case

In a memorandum and order dated September 30, 1983, 
United States District Court Judge A. David Mazzone held that 
the emergency discharge provisions of the Environmental Protec 
tion Agency's (EPA) vinyl chloride standard are enforceable 
emission limitations. United States v. Borden. Inc., Civil 
Action No. 83-1892-MA (D. Mass) (copy enclosed). The decision 
is in direct conflict with the July 1983 decision of Judge 
Parker in United States v. Ethyl Corp. (M.D. La.).

valve discharge provisions are unenforceable work practice 
requirements or enforceable emmissions standards, the 
Massachusetts court attempted to distinguish the Supreme 
Court's decision in Adamo Wrecking Co. v. United States, 434 
U.S. (1978). The district court noted the wetting and removal 
requirements contained in the asbestos standard that the 
Supreme Court considered in Adamo. It contrasted this with the 
"no discharge to the atmosphere" language in the vinyl chloride 
standard. The court concluded that a work practice provision, 
such as that found in the old asbestos standard, mandates par­
ticular forms or types of activities. On the other hand, 
emmissions standards do not mandate forms of work practice but 
set a limit which the source can meet by any means it deems 
appropriate.

In addressing whether the relief valve and manual vent
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The court maintained that any emmission limitation 
requires a source to "take measures" to limit emmissions.
EPA's recitation in the rulemaking record and elsewhere of 
different actions that sources could take to comply did not, in 
the court's view, convert the emmission limitation to a work 
practice. Thus, the court held that: "unlike the regulations
at issue in Adamo which facially required specific work 
practices without setting a limit on asbestos emmissions, the 
vinyl chloride relief valve regulations at isse here facially 
set a quantitative limit on emmissions of zero." Opinion at 8.

The Court goes on to note that the legislative history 
supports EPA's authority to set a zero discharge limit. In the 
court's analysis, the exception for emergency discharges merely 
reflects the Agency's inherent prosecutorial discretion to 
excuse unpreventable violations." Opinion at 9 n.4.

Explicitly disagreeing with the decision in Ethyl, the 
Massachusetts court held that the application of the emergency 
discharge exception arises only after a prima facie violation 
of the "no discharge" standard has occurred. In his view, this 
does not change the basic question of whether the zero dis­
charge rule was violated into a question of whether certain 
specific work practices were followed.

Judge Mazzone also addressed Borden's right to 
challenge the status of the regulations. In essence, the court 
held that since Borden could have raised the claim that the 
regulation is a work practice standard during the rulemaking 
proceeding, it was precluded from raising this question in the 
context of a civil enforcement proceeding. While this same 
situation arose in Adamo, the Court distinguished that case by 
noting that Adamo involved a criminal prosecution and the 
Supreme Court's was concerned with stringent [criminal] sanc­
tions as opposed to civil liability. The Court did not con­
sider that the Adamo decision was rendered some two years after 
the vinyl chloride standard was promulgated or that the courts 
have inherent power to prohibit agency activity outside the 
scope of the agency's authorizing legislation. The court also 
did not reach the question of whether work practice standards 
promulgated as "emmissions standards" prior to the 1977 amend­
ments to the Clean Air Act are enforceable if not repromulgated 
after the 1977 and 1978 amendments.
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Decisions by one district court are not binding on 
another and the Massachusetts decision obviously conflicts with 
that rendered in Louisiana. The federal courts of appeals can 
prescribe the law in their circuits and resolve conflicts among 
the lower discrict courts. In this instance, Massachusetts is 
in the First Circuit, while Louisiana is in the Fifth Circuit. 
If contrary opinions are rendered in any appellate opinions, it 
would be the function of the Supreme Court to settle the con­
flict.

B. Ethyl Louisiana Case

The Fifth Circuit, where the Ethyl appeal will be 
heard, issued a briefing notice indicating that the govern­
ment's opening brief will be due on November 7, 1983. Ethyl's 
brief would be due 30 days later and the government has the 
opportunity to file a reply brief two weeks after Ethyl's brief 
is received. Assuming that no extensions or other delays 
arise, the briefing could be concluded before the end of the 
calendar year. From our discussions with the clerk's office, 
we do not anticipate that oral argument would be held before 
March 1984, and a final decision would not be expected until 
some later date. However, it is our understanding that the 
Solicitor General has not yet authorized an appeal, and, if so, 
delays are likely.

C. Occidental-Louisiana Case

On October 7, Judge Parker heard arguments in United 
States v. Occidental Chemical Corp., Civil No. 83-0723 (M.D. 
La.). As reported by Gary Baise, Judge Parker dismissed the 
case on the same grounds as his decision in the Ethyl case.
The judge was aware of the conflicting decision in Borden, had 
read the opinion, asked questions during oral argument and 
ruled from the bench in favor of Occidental and Firestone.
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If you have any comments or questions, please feel free 
to contact us.

Cordially yours,
/^-&C jC.. C\m^L

Peter L. de la Cruz

Enclosure



UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS

UNITED STATES OF AMERICA,
Plaintiff Civil Action

No. 83-1892-MA
V.

BORDEN, INC., Defendant

MEMORANDUM AND ORDER

Mazzone, D.J. September 30, 1983

The United States, at the request of the Administrator 

of the Environmental Protection Agency (Administrator), 

brought this action against Borden, Inc. (Borden) pursuant 

to Section 113(b) of the Clean Air Act (Act), 42 U.S.C.

§7400 et seq. The United States alleges that Borden, at its 

polyvinyl chloride plant in Leominster, Massachusetts, has 

released and continues to release to the atmosphere vinyl 

chloride, a hazardous air pollutant, in violation of Section 

112(c) of the Act. The United States seeks civil penalties 

and injunctive relief. This action is before the Court on 

the defendant's motion to dismiss for failure to state a 

claim upon which relief can be granted. Borden filed a 

memorandum in support of this motion. The United States 

filed a memorandum in opposition, to which Borden filed a 

reply brief.

The statutory and factual background of this action is 

as follows. Section 112(b)(1) of the Act requires the 

Administrator to list hazardous air pollutants and establish 

emission standards for each. A "hazardous" air pollutant
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n*S 140926 "causes, or contributes to, air pollution which may reasonably 

be anticipated to result in an increase in mortality or an 

increase in serious irreversible, or incapacitating reversible, 

illness." Clean Air Act §112(b)(1). vinyl chloride has 

been implicated as the causal agent of angiosarcoma, a form 

of liver cancer, and other carcinogenic and non-carcinogenic 

disorders in persons with occupational exposure, and animals 

with experimental exposure, to it. . Pursuant to his authority 

under Section 112(b)(1) of the Act, the Administrator identified 

vinyl chloride as a hazardous air pollutant and proposed 

regulations to limit discharges. 40 Fed. Reg. 59477 (December 

24, 1975). The "National Emission Standard for Vinyl Chloride" 

was promulgated as a final regulation on October 21, 1976.

41 Fed. Reg. 46560, now codified at 40 C.F.R. §61.60 et seq.

Vinyl chloride is principally used in the manufacture 

of polyvinyl chloride resins which, in turn, are used to 

produce plastic materials. It is chemically reacted with 

water and other substances under conditions of heat and 

pressure. Emissions of vinyl chloride gas into the atmosphere 

may occur at various points in polyvinyl chloride manufacturing; 

valves are placed at a number of locations to provide for 

gas escape under conditions of excessive pressure. The 

specific regulations that the United States seeks to enforce 

concern valve discharge:

Relief valve discharge. Except for an emergency relief 
discharge, there is to be no discharge to the atmosphere 
from any relief valve on any equipment in vinyl chloride 
service. An emergency relief discharge means a discharge 
which could not have been avoided by taking measures to
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prevent the discharge. Within 10 days of any relief 
valve discharge, the owner or operator of the source 
from which the relief valve discharge occurs shall 
submit to the Administrator a report in writing con­
taining information on the source, nature and cause of 
the discharge, the date and time of the discharge, the 
approximate total vinyl chloride loss during the dis­
charge, the method used for determining the vinyl 
chloride loss, the action that was taken to prevent the 
discharge, and measures adopted to prevent future 
discharges.

40 C.F.R. §61.65(a), and

(a) Reactor. The following requirements apply to 
reactors:

* * *

(3) Manual vent value discharge: Except for an
emergency manual vent valve discharge, there is to be 
no discharge to the atmosphere from any manual vent 
valve on a polyvinyl chloride reactor in vinyl chloride 
service. An emergency manual vent valve discharge 
means a discharge to the atmosphere which could not 
have been avoided by taking measures to prevent the 
discharge. Within 10 days of any discharge to the 
atmosphere from any manual vent valve, the owner or 
operator of the source from which the discharge occurs 
shall submit to the Administrator a report in writing 
containing information on the source, nature and cause 
of the discharge, the date and time of the discharge, 
the approximate total vinyl chloride loss during the 
discharge, the method used for determining the vinyl 
chloride loss, the action that was taken to prevent the 
discharge, and measures adopted to prevent future 
discharges.

40 C.F.R. §61.64 (a) (3).

Section 112(c)(1)(B) of the Act provides that no hazardous 

air pollutant may be emitted from any stationary source in 

violation of a national emission standard. For violations 

of this section by an owner or operator of a major stationary 

source. Section 113(b) provides that the Administrator shall 

commence a civil action for a permanent injunction or a 

civil penalty of not more than $25,000 per day of violation, 

or both.

3-
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Congress amended the Act in 1977 by adding Section 

112(e)(l)-(4). Pub. L. 95-95, §110, 91 Stat. 703. These 

provisions authorize the Administrator to promulgate a 

"design, equipment, work practice, or operational standard" 

(work practice standard) where, in his judgment, "it is not 

feasible to prescribe or enforce an emission standard for 

control of a hazardous air pollutant." ^ clean Air Act 

§112(e)(1). In 1978, Congress gave the Administrator the 

authority to enforce work practice standards by adding 

Section 112(e)(5), which provides that any design, equipment, 

work practice, or operation standard "shall be treated as an 

emission standard for purposes of the provisions of this 

chapter."

The Act also limits judicial review of the Administrator's 

promulgation of emission standards: "A petition for review

of action of the Administrator in promulgating... any emission 

standard or requirement under section 112 of this title...may 

be filed only in the United States Court of Appeals for the 

District of Columbia....Any petition for review filed under

1. The phrase "not feasible to prescribe or enforce an 
emission standard" means any situation in which the Admin­
istrator determines that: "(A) a hazardous pollutant or
pollutants cannot be emitted through a conveyance designed 
and constructed to emit or capture such pollutant, or that 
any requirement for, or use of, such a conveyance would be 
inconsistent with any Federal, State, or local law, or (b) 
the application of measurement methodology to a particular 
class of sources is not practicable due to technological or 
economic limitations." Clean Air Act, §112(e)(2).

-4-



this subsection shall be filed within sixty days from the 

date notice of such promulgation...appears in the Federal

Register_____" Clean Air Act §307(b)(1). The Act further

precludes challenges to emission standards in enforcement 

proceedings: "Action of the Administrator with respect to

which review could have been obtained under paragraph (1) 

shall not be subject to judicial review in civil or criminal 

proceedings for enforcement." Clean Air Act §307 (b) (2).

The United.States alleges that Borden discharged vinyl 

chloride from relief valves at its Leominster, Massachusetts 

plant on four specified and many unspecified occasions since 

1976, all in violation of the vinyl chloride relief valve 

regulations. The United States seeks civil penalties of 

$25,000 per day of violation, plus an injunction requiring 

Borden to cease its violations.

Defendant Borden does not deny that its Leominster 

plant is a "stationary source" subject to the Act's prohibition 

on emissions in violation of a national emission standard.

Nor does Borden deny that it released vinyl chloride from 

relief valves in the amounts and on the occasions alleged in 

the United States' complaint. Borden does not dispute the 

allegation that these emissions were neither "emergency 

relief discharges" nor "emergency manual vent valve discharges." 

Instead, Borden contends that these regulations are not 

enforceable emission standards. Borden argues that they are 

actually work practice standards, promulgated in 1976 when 

the Administrator had authority only to promulgate emission

R
&S 

140929



R
&S 

140930

standards. Since these regulations were not repromulgated 

following the 1977 and 1978 amendments to the Act, which 

authorized work practice standards and made them enforceable 

as "emission standards," Borden claims they are unenforceable 

as a matter of law. Accordingly, Borden moves to dismiss 

the plaintiff's complaint.

For purposes of the defendant's motion to dismiss, the 

complaint must be construed in the light most favorable to 

the plaintiff United States and its allegations must be 

taken as true. Jenkins v. McKeithen, 395 U.S. 411, 421-22 

(1969).

The principal question before this Court is whether the 

regulations at issue are an enforceable emission standard.

A second question raised by the United States is whether 

this action is precluded by Section 307(b)(2) of the Act. I 

address these questions seriatim.

I.

In support of its claim that the vinyl chloride relief 

valve regulations at issue are not enforceable emission 

standards, Borden relies primarily on the Supreme Court's 

decision in Adamo Wrecking Co. v. United States, 434 U.S.

275 (1978). The "National Emission Standard for Asbestos" 

at issue in Adamo set forth specific procedures to be followed 

in connection with building demolitions, but did not by its 

terms limit emissions of asbestos occurring during demolition. 

Originally, the Administrator proposed a "no visible emissions" 

standard for asbestos, 36 Fed. Reg. 23242 (1971), but concluded
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"that the no visible emission requirement would prohibit

repair or demolition in many situations, since it would be

impracticable, if not impossible, to do such work without

2/
creating visible emissions." 38 Fed. P.eg. 8821 (1973).

The Administrator "chose to regulate work practices only 

when it became clear he could not regulate emissions." 434 

U.S. at 287. The resulting "emission standard" provides, in 

pertinent part:

(i) Friable asbestos materials used to insulate or 
fireproof any boiler, pipe or load-supporting structural 
member, shall be wetted and removed from any building, 
structure, facility, or installation subject to this 
paragraph before wrecking of load-supporting structural 
members is commenced. The friable asbestos debris 
shall be wetted adequately to insure that such debris 
remains wet during all stages of demolition and related 
handling operations.

40 C.F.R. §61.22(d) (2) (i) (1975). The Court, determining

3/that Congress intended a quantitative limit on emissions.

2. Compare Luckie v. Gorsuch, No. CIV-81-573-GLO-BMB (D.
Az. Feb. 25, 1983) (slip opinion), where a citizen's group 
challenged an asbestos regulation requiring "no visible 
emission" of asbestos fibers from any asbestos mill. The 
citizen's group asserted that the regulation failed to 
establish an "emission standard" as mandated under §112 (b).
The court ruled, however, that the no visible emission 
requirement was a quantitative standard within the meaning
of §112(b), notwithstanding the inability to quantify violations 
or the absence of controls over invisible emissions.

3. Most clearly supportive of petitioner's position
that a standard was intended to be a quantitative limit 
on emissions is this provision of §112 (b) (1) (B): "The
administrator shall establish any such standard at the 
level which in his judgment provides an ample margin of 
safety to protect the public health from such hazardous 
air pollutant." (Emphasis added.) All these provisions 
lend force to the conclusion that a standard is a 
quantitative "level" to be attained by use of "techniques," 
"controls," and "technology." This conclusion is 
fortified by recent amendments to the Act, by which 
Congress authorized the Administrator to promulgate a 
"design, equipment, work practice, or operation standard" 
when "it is not feasible to prescribe or enforce an 
emission standard." Clean Air Act Amendments of 1977,
Pub. L. 95-95, §110, 91 Stat. 703,

434 U.S. at 286.
-7-
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held that the provisions which the Administrator sought to 

enforce were actually work practice standards, despite being 

labelled an "emission standard." The Court concluded that 

the company was being prosecuted for violation of these work 

practice requirements, not for emissions above a specified 

limit. Since these work practice standards were promulgated 

prior to the 1977 authorizing amendment, the Court held that 

they were not enforceable emission standards and ordered the 

case dismissed. 434 U.S. at 285-89.

Borden claims that the vinyl chloride relief valve 

regulations at issue here contain no quantitative limits but 

instead "prohibit only discharges which are not 'emergency' 

discharges," Defendant's Memorandum at 8. Borden also 

claims that these regulations, "on their face permit discharges 

under certain conditions...." Defendant's Memorandum at 10. 

These attempts to bring the regulations into the ambit of 

Adamo fail. Unlike the regulations at issue in Adamo, which 

facially required specific work practices without setting a 

limit on asbestos emissions, the vinyl chloride relief valve 

regulations at issue here facially set a quantitative limit 

on emissions of zero. These regulations do not "permit" any 

discharges; all discharges are prohibited. The legislative 

history expressly acknowledged that a zero discharge limit 

was permissible under Section 112(b) if justified in the 

Administrator's expert view. S. Rep. No. 1196, 91st Cong.,

2d Sess. at 20 (1970).

Although Congress expressed its intention that emission

-8-



standards under Section 112(b) be primarily quantitative, it 

did not require that they contain purely quantitative limits.

The preference for numerical emission standards was based on 

Congress' desire to permit industry and market forces to 

establish methods of compliance, instead of specifying 

equipment or practices that would lock industry into particular 

solutions. See, e.g., S. Rep. No. 1196, 91st Cong., 2d 

Sess. at 17 (1970). The vinyl chloride relief valve regula­

tions establish a quantitative limit on emissions of zero 

and no where specify work practices that prevent operators 

from determining how to achieve compliance. The regulatipns
4/

do provide a defense of impossibility of compliance and 

set forth information to be included in a report from which 

the Administrator may find that the discharge was an unavoidable 

"emergency" and therefore excusable. The list of information 

to be included in the report, however, can in no way be 

characterized as requiring specific work practices. Under 

the vinyl chloride relief valve regulations, operators are 

not at all limited in the ways they may achieve compliance 

with the zero discharge standard. In contrast, even if an

4. In addition to providing an impossibility defense, these 
regulations formalize the Administrator's inherent prosecutorial 
discretion to excuse unpreventable violations. See, e.g.,
Corn Refiners Assoc., Inc, v. Costle, 594 F.2d 1223 (8th 
Cir. 1979) (EPA need not expressly permit unpreventable 
discharges under Clean Water Act because EPA can exercise 
prosecutorial discretion); Marathon Oil Co. v. Environmental 
Protection Agency, 564 F.2d 1253, 1272-74 (9th Cir. 1977)
(water permits must contain provisions that excuse "unpreventable" 
discharge, despite difficulty of administering the rule).

-9-
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operator under the asbestos standards in Adamo had zero 

discharges, the regulations would still be violated if the 

specified "wetting" requirements were not followed.

Borden argues that, by excepting emergency discharges 

from the standard, the Administrator recognized that a zero 

emission limitation would effectively prohibit the manufacture 

of products containing vinyl chloride, in the same way that 

a no visible emissions asbestos standard in Adamo would have 

effectively prohibited repairs and demolitions. Therefore, 

Borden argues, the Administrator's only choice was to specify 

work practices as he did in Adamo. This argument is wholly 

without merit. The final regulations in Adamo adopted 

specific work practices based on the Administrator's explicit 

recognition that it would be impossible to do demolition 

work without creating visible emissions. The Administrator 

made no such finding with regard to the vinyl chloride 

regulations. To the contrary, the very premise of these 

regulations is that discharges on the whole are avoidable.

The "no discharge" rule does not, as Borden claims, tacitly 

concede that discharges are a necessary part of vinyl chloride 

processing. Accordingly, the Administrator was free to 

establish a quantitative emission standard for vinyl chloride.

Borden argues that the emergency discharge exception 

nevertheless amounts to work practice requirements because 

the Administrator must determine whether the discharge could 

have been prevented by "taking measures." Any inquiry into

-10-



whether a discharge in violation of the standard was avoidable, 

however, necessarily involves an inquiry into whether preventive 

measures were taken. All regulations necessarily contemplate 

that measures will be taken to achieve compliance, but a 

mere inquiry into whether preventive measures were taken 

does not amount to a requirement, as in Adamo, that specific 

measures must be taken.^

Borden cautions that "Congress,..did not empower the 

Administrator, after the manner of Humpty Dumpty in Through 

The Looking-Glass, to make a regulation an 'emission standard' 

by his mere designation." Defendant's Reply Brief at 3 

(quoting 434 U.S. at 283). This Court finds that the vinyl 

chloride relief valve regulations are a valid emission 

standard by virtue of their effect, not simply because the 

Administrator so designated them.

The United States District Court for the Middle District 

of Louisiana recently addressed precisely this same issue in 

United states v. Ethyl Corn., No. 83-0120-A (M.D.La. July 1, 

1983), appeal docketed. No. 83-3537 (5th Cir. August 29,

1983). The court in Ethyl held that the vinyl chloride 

relief valve regulations constitute work practice regulations 

rather than emission standards, and granted its motion to

5. Borden's claim that certain EPA enforcement orders 
constitute "admissions" that the relief valve regulations 
entail work practice requirements is without merit. Enforcement 
orders following a violation necessarily require ordering 
steps to ensure compliance where a company has failed to 
comply on its own. The regulations themselves, however, 
simply require zero discharges from relief valves.

-11-
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dismiss under the authority of Adamo. I have reviewed the

comprehensive and helpful reasoning in Ethyl, but, respectfully, 

I must disagree.

The analysis of the court in Ethyl centered on the 

emergency discharge exception and appeared not to take full 

account of the "no discharge mandate." The court therefore 

constructed the operation of the regulations as follows:

"What the regulations actually say is that unavoidable 

discharges are those which could not have been avoided by 

the application of work practices." Slip Opinion at 12.

The court felt that determination of that question would 

require it to evaluate work practices, not whether a particular 

quantitative limit had been violated. I believe that applicatio 

of the emergency discharge exception arises only after a 

prima facie violation of the "no discharge" standard has 

occurred. Further, this exception does not change the basic 

question of whether the zero discharge rule was violated 

into a question of whether certain specific work practices 

were followed.

The court in Ethyl accepted the claim that under the 

vinyl chloride relief valve regulations it faced the same 

two choices as the defendant in Adamo: "It [Ethyl] may have

zero emissions or it may comply with the instructions set 

out by the EPA in the preamble to the regulations, which 

describe the 'measures' required by EPA to prevent 'avoidable' 

discharges...." Slip opinion at 10. A comparison of the

-12-



exact wording of the asbestos regulations and the vinyl 

chloride regulations is necessary.

The defendant in Adamo was required to comply only with 

work practice standards, regardless of emissions. The vinyl 

chloride regulations require only that Ethyl have no discharges, 

and do not require specific work practice standards. Furthermore, 

the preamble does not set out required measures to prevent 

discharges. It merely suggests possible control mechanisms, 

without requiring any, in language devoid of the specificity 

of the asbestos work practice requirements in Adamo. In 

fact, the preamble confirms that the regulations establish' a 

quantitative limit of zero emissions. The preamble provides 

that:

A zero emission limit is being proposed for relief 
discharges which can be prevented. In most cases such 
discharges from reactors can be prevented by measures 
including, but not limited to, properly instrumenting 
the reactors to detect upset conditions, injecting 
chemicals to stop the polymerization reaction during 
upset conditions, venting the reactor contents to a 
gasholder during upset conditions and ultimately to a 
recovery system, providing employees with improved 
training on preventing and handling upset conditions, 
and utilizing a stand-by source of power. For other 
pieces of equipment, increasing pressure due to inert 
gases in the system can be relieved by manual venting 
to a gasholder or recovery system. The conditions 
which lead to discharges can also be prevented in most 
cases by proper handling and transfer of vinyl chloride 
or materials containing vinyl chloride. Discharges 
which cannot be avoided by taking such preventive 
measures, such as those caused by natural disaster, 
will not be in violation of the proposed standard if 
the owner or operator notifies EPA within 10 days 
concerning the nature and cause of the discharge. This 
notification provision is necessary to permit EPA to 
investigate the surrounding conditions and determine 
whether the discharge could have been prevented.

40 Fed. Reg. 59539 (December 24, 1975) (emphasis supplied).

-13-
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The court in Ethyl interpreted the preference for

quantitative standards as arising from a concern for ease of 

enforcement. The overriding Congressional concern, however, 

was to allow industry to retain flexibility in meeting the 

standards and to avoid constrictions on technological choices. 

As discussed above, the vinyl chloride regulations are 

consistent with the Congressional goal as they leave industry 

with complete discretion in meeting the discharge limit.

This Court respectfully disagrees with the focus in 

Ethyl on the emergency exception and its acceptance of Adamo 

as controlling precedent. Further, I am not convinced that 

the permissively worded preamble somehow implies specific 

work practices into the regulations. Accordingly, I do not 

follow the decision in Ethvl as controlling.

II.

In the interests of completeness, this Court further 

finds that Borden is precluded from challenging the status 

of these regulations as emission standards by Section 307 (b) (2) 

of the Act which states: "Action of the Administrator with

respect to which review could have been obtained under 

paragraph (1) shall not be subject to judicial review in 

civil or criminal proceedings for enforcement." Borden's 

claim that the regulations are work practice standards not 

authorized prior to 1977 could have been raised in a petition 

for review under Section 307(b)(1). South Terminal Coro. v. 

Environmental Protection Agency, 504 F.2d 646, 655 (1st Cir. 

1974) (review under §307(b)(1) encompasses constitutional

-14-



questions and questions of statutory authority). Since 

Borden presents no issue which could not have been raised 

within the 60 day period provided, it is precluded from 

challenging the regulations in this proceeding. Lloyd A.

Fry Roofing Co. v. United States Environmental Protection 

Agency, 554 F.2d 885 (8th Cir. 1977) (affirming dismissal of 

challenge on constitutional grounds to Clean Air Act imple­

mentation plan where judicial review could have been obtained 

under 5307(b)(1)); Luckie v. Gorsuch, No. CIV-81-573-GLO-RMG 

at 18; see Lubrizol Corp. v. Train, 547 F.2d 310 (6th Cir.

1976) (exclusive jurisdiction for challenge to Clean Air Act 

regulations as beyond statutory authority lies under §307 (b) (1)).

Borden cites Adamo in support of the proposition that 

this Court may determine whether the regulations are an 

"emission standard" within the meaning of the Act, even 

though challenge was not raised in a Section 307(b)(1) 

proceeding. I do not believe that Adamo is applicable to 

this case. In Adamo, the court held that "a federal court 

in which a criminal prosecution under §113(c)(1)(C) / of

6. Borden-claims that'"for a corporation, the ’criminal 
liability1 which the Government regards as distinctive, see, 
Plaintiff's Memorandum at 18, is in fact identical to the 
civil liability created by the Act." Defendant's Reply 
Brief at 7. This is not true. Section 113(c) provides for 
a fine of $25,000 per day of violation and/or imprisonment 
for not more than one year. For second offenders, the 
penalties are increased to a fine of $50,000 per day of 
violation and/or imprisonment for not more than two years.

-15-
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the Clean Air Act is brought may determine whether or not 

the regulation which the defendant is alleged to have violated 

is an 'emission standard' within the meaning of the Act."

434 U.S. at 285 (emphasis added). The court justified this 

limited judicial review, despite the express preclusive 

statute, by stressing the potential for stringent criminal 

penalties: "Since Congress chose to attach these stringent

[criminal] sanctions to the violation of an emission standard, 

in contrast to the violation of various other kinds of 

orders that might be issued by the Administrator, it is 

crucial to determine whether the Administrator's mere designa­

tion of a regulation as an 'emission standard' is conclusive 

as to its character." 434 U.S. at 283 (emphasis added). In 

the instant case only civil penalties and injunctive relief 

are sought; Borden is not exposed to "the most stringent 

criminal liability." 434 U.S. at 283. There is therefore 

no comparable reason to disregard the preclusion statute and 

undermine the statutory goals of prompt, centralized review 

in the Court of Appeals for the District of Columbia.^

7. Allowing Borden's challenge to the regulations at this 
point would also undermine the integrity of the administrative 
rulemaking in 1976. See Vermont Yankee Nuclear Power Corp. 
v. Natural Resources Defense Council, IncTji ftT U.S. 519,
553-54 (1978) (courts should prohibit obstruction to the ad­
ministrative processes by refusing to hear challenges upon 
grounds not presented to agency); United States v. L.A.
Tucker Truck Lines, Inc., 344 U.S. 33 (195T) (objections not 
made during administrative hearing are waived); Lead Industries 
Ass'n v. Environmental Protection Agency, 647 F.2d 1130,
1165 (D.C. Cir. 1978) (same). In 1977 Congress expressly 
required presentation of issues to the EPA in order to 
obtain judicial review under 5307(b)(1). Clean Air Act

-16-



This Court is unaware of any extension of the Adamo inquiry 

to civil actions.

Mr. Justice Powell, concurring in Adamo, expressed 

concern that an affected operator failing to note the proposed 

regulation in the Federal Register would be forever barred 

from obtaining review. This concern is not present here, as 

Borden commented specifically on the vinyl chloride relief 

valve regulations without raising the present challenge.

See Vol. 2, Standard Support and Environmental Impact 

Statement: Promulgated Emission Standard for Vinyl Chloride,

U.S. Environmental Protection Agency, office of Air Quality 

Planning and Standards, Research Triangle Park, N.C. 27711 

(September, 1976), Since Borden had actual notice, due 

process concerns do not arise. See Natural Resources Defense 

Council v. United States Environmental Protection Agency,

673 (F.2d 400, 406-07 (D.C. Cir. 1982) (due process concerns 

arising from §307 (b) (2) preclusion have little weight where, 

in fact, the regulated companies are on full notice of the 

regulations).

7. Continued.

§307(d)(7)(B). See American Petroleum Institute v. Costle, 
665 F.2d 1176, l!90-$2 (D.C. Cir. 1981) (issue not raised in 
rulemaking is waived), cert, denied, 455 U.S. 1034 (1982); 
Lead Industries, 647 F. 2d"'at 1173-81 (same) .

Also, the Sixth Circuit in Lubrizol Corp., 547 F.2d at 
315, stated: "By centralizing appeals in the District of
Columbia Circuit Court within a limited time period, Congress 
hoped to avoid needless delays in the implementation of 
important national programs caused by incessant litigation 
and inconsistent decisions."

-17-
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Furthermore, despite its concern over exposure to 

stringent criminal penalties, the Court in Adamo expressly 

narrowed the permissible inquiry to "whether the regulation 

which the defendant is alleged to have violated is on its 

face an 'emission standard' within the broad limits of the 

congressional meaning of that term." 434 U.S. at 285 (emphasis 

added). These vinyl chloride relief valve regulations, on 

their face, establish a quantitative limit of zero emissions 

without requiring specific work practices. Therefore, they 

constitute an enforceable "emission standard" within the 

broad limits of the Congressional meaning of the term and, 

accordingly, would pass the narrow inquiry permitted by 

Adamo in criminal actions.

For the reasons set forth above, I find that the vinyl 

chloride relief valve regulations which the United■States 

seeks to enforce are enforceable emission standards within

find that Borden’s challenge is precluded by Section 307 (b) (2) 

of the Act. Accordingly, defendant's motion to dismiss for 

failure to state a claim upon which relief can be granted is 

hereby DENIED.

SO ORDERED.

8. Accordingly, this Court does not reach the question of 
whether work practice standards promulgated as "emission 
standards" prior to the 1977 amendments are enforc able if 
not repromulgated following the 1977 and 1978 amendments.

Conclusion

the meaning of Section 112 of the Clean Air Act. 8/ I further

Un_____ _______ Judge

-18-
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August 17, 1983

James W. Kachtick 
Tenneco Oil
Processing and Marketing Polymers 
4403 La Porte Road 
Post Office Box 849 
Pasadena, Texas 77501-0849

Re: OSHA Labeling of PVC

Dear Jim:

Following your request at the Manufacturing Practices 
Committee meeting on August 4, 1983, enclosed are copies of 
opinion letters from the Occupational Safety and Health Admini­
stration (OSHA) on the labeling of containers holding polyvinyl 
chloride (PVC) resin. As you are aware, the labeling of PVC 
containers is governed by 29 C.F.R. § 1910.1017. It is our 
opinion that containers holding PVC resin need not carry the 
OSHA warning label when the handling, transport or further 
processing of PVC resin could not reasonably be expected to 
result in the exposure of workers to vinyl chloride above the 
action level of 0.5 parts per million (ppm) averaged over an 8- 
hour work day. The remainder of the letter traces OSHA 
labeling regulations and related interpretations.

Under OSHA regulations, containers of polyvinyl 
chloride must be labeled as follows:

Polyvinyl Chloride (or other trade names)
Contains 

Vinyl Chloride
Vinyl Chloride is a Cancer-Suspect Agent
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James W. Kachtick 
August 17, 1983 
Page 2

Keller and Heckman

0

■

Section 1910.1017(1)(4). There have been few OSHA interpreta­
tions of the labeling requirements. One interpretation indi­
cates that blended polyvinyl chloride resins may use the 
following modified labeling.

Blended Polyvinyl Chloride (PVC)
Contains Trace Amounts (0.5 ppm) 

of Vinyl Chloride
Vinyl Chloride is a Cancer-Suspect Agent

OSHA letter of December 17, 1975 to R.N. Wheeler (copy 
attached).

Although the regulatory language appears to be written 
in an absolute form, it is subject to the definitional 
sections. In particular, the term "polyvinyl chloride" does 
not include "fabricated products," which are exempt from the 
provisions of the vinyl chloride standard.

The term "fabricated product" refers to one "which does 
not require further processing at temperatures, and for times, 
sufficient to cause mass melting of polyvinyl chloride 
resulting in the release of vinyl chloride." In the attached 
opinion letters, OSHA states that "release of vinyl chloride" 
means the release of an amount of vinyl chloride which would be 
likely to result in employee exposure at or above the action 
level without regard to the use of engineering controls. Thus, 
low residual monomer content resins, which would not release 
vinyl chloride in excess of the action level, would be exempt 
from labeling and further application of the regulation. 
Incidentally, the term "action level" is defined as a "concen­
tration of vinyl chloride of 0.5 ppm averaged over an eight- 
hour workday." Section 1010.1017(b)(1).

In support of the position we have expressed here con­
cerning the labeling requirements, OSHA has itself indicated 
that other provisions, such as training, are not applicable 
where the fabricating operations would not result in exposure 
to vinyl chloride above the action level. (See the enclosed 
copy of my letter of May 11, 1981 to J. Lawrence.) Therefore, 
if the PVC resin which you are shipping has a low residual 
vinyl chloride monomer level and will not result in exposure 
above the action level, the OSHA labeling regulations would not 
be applicable.

*>
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James W. Kachtick 
August 17/ 1983 
Page 3

The OSHA regulation only refers to PVC "containers."
It does not distinguish between railroad tank cars and other 
containers. Thus, the general position noted above applies to 
tank cars.

The discussion at the August 4 meeting also touched on
the use of labeling tags at the tank car access ports. The 
following passage from OSHA's compliance letter on the vinyl 
chloride standard is instructive and supports the use of such 
tags if needed.

Signs and labels must be legible.
They must also be informative and 
distinctive enought to alert and warn 
employees of the potential hazards. 
There are no requirements on the 
size, color, or type of lettering on 
labels; only that they are legible. 
The CSHO will keep in mind the intent 
and purpose of the label and/or sign 
(employee protection) when deter­
mining whether or not they are legi­
ble. He will make certain that 
nothing detracts from the required 
warning or the information and 
instructions necessary for assurance 
of the employee's well being.

OSHA CPL 2-2.4, page 16, paragraph (31)(1)(a) (emphasis in 
original).

I trust that this information will satisfy your 
request. Please contact me if you have any comments or 
questions.

Cordially yours.

Peter L. de la Cruz

Enclosures

cc: G.R. Munger (w/o encs.)
R.T. Gottesman
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