CONFIDENTIAL and PRIVILEGED ATTORNEY'S COMMUNICATION d uff L A1SY

Pebruary 3, 1980

Mr. J. M, At) inson,
Group 8olicic r

. Turper & pewe 1. itd,
Asbestos Bouse
Yountain Street
Hanchester 2, England

Dear Mr., Atkinsoon:
I write in response to vour letier Of January 24, 1969,

I sm sure that you cam ar-reciate that our intereat in thbo labeling of
asdestos fider 18 primarily socia) sad hussne rstder thsn legal, Bow-
ever, I shall set forth the salient legal considerations im our present
thioking, At the aytcat T I2o5Ull siate itnat the decision to lsbel or
smprint the bags containing the fibers has to date only been made with
respect to shipments to buyers situated in Cenada or the U,8,A, TPor
the present, I as going to confine syself to the laws of the latter.
prepevdevan .
The part of our fiber sold to buyers im the U.B8.A, is sinead
ia Cansda (although sowe is mined in the U.8.A,). Orders for such
Canzdian fibcs are solicited here dy Johns-Manville Sales Corsoration.
i Lel3ware SOrpOTArion, ARG AT® IOTFASCES IOr acceptancs or rejectlos
%y * Canedian J-M corporstior in Camsda, Thus, title to may of such
Capadian fiber sold to buyers io the U.8,A, is transferred in Canads,
HSowever, while ¥3 would vigorously contest such sn approach, we fee!l
tuet o sudstantial possibility existe that the A=2ricen courte =iphe
take jurisdiction and apply "U.S.A. Jae” (v & clale urvught by a
U.8.A. citizen for iajury sustaived by such a citizen in the U.S.A,
while workiag with or deing exposed to asbestos fiber in the U.5.A,
The distinct possibility that the courts will assert juriediction over
a U.8.4, J-i corperation through a "piercing of the corporate vell”
aust be rec:gnized. (Of ocourse, fider aiped 1o the U.S.A, eimply
presents an & fortiori probdles.) '

- Jurther, ‘it indsed 1iss ¥iihin ths reala of rsalietic legal coatea-
platico that ia deteraining the applicable lav, the Amsrican courts
sould ot be governed by techmical conmsiderations of where title passzed,
but rather would reeort to the law of ome of our 50 states, dependisg
;pon 'h:ch state's law the courts deemed applicabdle umder oonflict of

ave reules.

The lav that would be relevent may well very sosevhat froa state to
state and s ve can oaly approach it for purposes of this discussion




in teras of generanlities, Throughout the U S A, {cn a stats by state
basis) the law in thie ares ia presently vwndergoing a significant and
rapié¢ chrngs and we atand today in the midast of the developesnt of new
lega) concepts, Traditionally, teo lines of legs) thought would be
applicadble to the gquestionas of the liability of a "sanufacturer'

(using that ters broadly) of ashestos fiber to various persons for
damsages sustaiped by theam through the inhalation of such fibers, These
are the law of tort and the¢ law of coatract.

Until 1916 both of these approaches were generally limited by the re~
quireasents of privity, wbich encospassed both horizontal and vertical
reljationmhips. The initial concept horizontally was that only the
purchaser {(and not others, such as memberm of the purchseer's family,
othsr conteaplated users or unforeseen bystaoders) could sue. The
vertical concept wam that the purchaser could only sue the party with
respect to which the pirchaser stood in 2 relationshio of tssediate
privity. In 1916 the Court of Appeals of the State of New York eli-
minated the privity concept wvith respect to the vertical relatjonship
in the landsark case of MacPhermon ve, Rutcl, 217 K.7, 382, That 1is,
tuw Cuusl deterained that a purchaser of an automobile conld sue the
sacufacturer thereof in tort for negligence even though the purchaser
was not ip privity with the sanuracturer because he bought the auto-
msobile from a dealer. This was tbhe beginhing.

BSubsequent decisions have generally eliminated the horizontal privity
requiremants sc that wavoaze. even t “-gtardw= 2c* * =22~2ex=" %84 136"
of tas product, can gov sue Cie sasauracturer for i1ajuries sustiined
as a result of che manufacturer‘'s negligence in the production of the
product., The concept of production here includes the packagine and
the failure to warn of hazards known tc the producer,

The law of tort throughout the U.® A, ¢~ “~4xy 57 the vergs of going
even further. it is approaching the idea of isposing strict asnu-
facturer's 1iability (i.,e., without regard to negligence) for the bene~
fit of all parties who could reasonably be contemplated by the mamu-
facturer as users of the product. There is even some advocation of
extending this approach to cover unforeseen victiniz, . e. persons aot
contemplated by ¢te manulacturer. 1 as enciosiag a photocopy of 8ec.
402 A of the current American Law Inatitute's Restatesent of Torts.
¥hile this particular varagraph aay not be applicable to asbestos’
fiber for various reasoss, which will be apparent to you when you read
it and the comments thereto, it is an indication of the present legal
thinking of the legs] intelligenteia. In this comnection, 1 should
11ke t0 point out to you that the 'Restatesent” title is somsething of
a aienomer as it 18 largely an original statement. The "Restatesent™
is prepared by a committee of leading legal scholars, judges and
practitioners and expostulates what they thiak the las should be. It
is in 80 way binding upom the courta of the various states in the
sense of !*ggg ieis, Hovever, most 0f tbe time its recossendations
sre gradually jurisdiction by jurisdiction. The comtiauance
of the tread of imposiag etrict 1iability is tort upos the sanufacturer
for the benefit of an ever expanding aumber of parsoas is thus sore




than & mere speculative possibility,

A comparable trend is evident in a law of contract. Just as the re-~
quiresent of vertical privity vas eliminated in tort in MacPherson vs,
Buick supra, tbs requirement of privity of contract has been elisi-
nated In EE. very recent case of Kassab ve. Central Soya, (Sup. Ct. of
Penna,, Oct. 11, 1968), at lease Insofar as The Btate of Pennsylvania
is concerned. The Supreme Court of Pennsylvania, of course, speaks
only for Pennsylvania, dbut Pennsylvania, like New York, is & lesd:ns
state in the development Of comsercisl lav and tne courts of less
industrialized states generally follow the lead of their more advanced
sister states. Through the approach of coupling the ispositica of an
implied warranty of werchantsbility (non-defectiveness) upon the sale
of a product with the destruction of the requirement of vert¢ical
privity, the courts can appr~ach the strict 1iability of the manu~
facturer imposed in tort because the warranty of serchantability cas
be bresched without repard to negligence on the part of ths =anu-
facturer., The possibility of horizontal expansion of this docirine

is evidenced by Sec. 2-318 of the Uniform Commercia) Code which pro~-
vides ss follows:

"2=318, Third Party Beneficiaries of Varranties
Fxpress or Implied,

A seller's warranty whether express or implied
extends to any natural person wvho is in the family
T vnneehald 2f Sig huwer 2r Yhe s 1 Tueet Yt tig
nnee 1Y 1t 1§ Tea1sOonsvie to expect that suca versoa
may use, consume or be affected by the goods and
who is injured in person by breach of the warranty.
A saller may not exclude or limit the operation of
this section.”

Obviously, this section does not encompass all persons injured heca._se
of defects in the product; but it, too, evidences a trend towards the
elimination of the privity requirement on the horizoantal level.

Perhaps 1 should explain that the Uniform Comaercial Code is statutory
in nature and governs, smong other thinee, the law of sales, It has
- been enacted (with only minor variations) by individua) state legisla-~
-tures on a state-by-state basis throughout the United States in every
‘state buy Louisiana (having, incidentally, been initially enacted by
the Btate of Pennsylvania). Thus, while the Code is not a federal
statute, its general state-by-state enactment gives it almost the same
effect. I am enclosing & photocopy of the opinion of the Court in
Eassab vs, Central Soya, supra,

Is summstion, ve feel that eubstantial risk exists that a "sanufacturer”
of asbestos fiber will be held liable to parties who are injured as a
result of the iahalation of those fidbers, whether those parties are
purchasers of the fiber, employees 0f such purchasers or etire
strasgers unless that manufacturer varns of risks ksowa to it., Stated
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sffirmatively, on the present atate of medicsl knoxlcdgs there
may today exist a legal duty to warn against the recognized
dangers of inhalation of asbestos fiber 1inm significant dosages
over longer periods of time. A failure to so act might con-
stitute negligence and a plaintiff would not have to concern
himself with the cnncent of 2trict tori liaviliiy, or tne law
of warranty or the concept of privity,

However, these conc.pts might lead to evem greater exposure to

liability than would obtain under the concept of negligence.

It is with all this in mind that ve have determined to labei or
imprint all shipsents of fiber to purchasers within the U,S. A,

or Canada,

I have on order and shall send you within 20 days or so ccrtain
scholarly articles which deal zorc extensively with the probleas
that I have touched upon herein, If you have any questions of &
specifi~ pnature, do not hesitate to call upon me further, Of
course, you understand that this Yetter 85 wiiiien to you in the
mericteal pruviessionnl confidence,

Verv trulv vours.




