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August 26, 1987

TO: The Vinyl Institute Legal Committee

RE: New York State PVC Tort Revival Provision

Please refer to my memorandum to you of August 12th in which I forwarded
the letter and complaint received by BFGoodrich Company in the Mary Lampo
et al The BFGoodrich action.

I have now received the enclosed letter from Peter de la Cruz with a status
report on this provision which is self-explanatory. I particularly call
your attention to the ''peculiar" provision in New York State procedural
rules which allows an additional 60 days for service to a defendent meaning
that we will not know until late September if there are any additional
PVC-related cases.

As before, if any of you have received complaints under this provision,
please let me know.
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Mr. Roy T. Gottesman
Executive Director

The Vinyl Institute

Wayne Interchange Plaza II
155 Route 46 West
Wayne, New Jersey 07470
Re: Mary Lampo and David Lampo v.

The B.F. Goodrich Company
Dear Roy:

To provide you with a status report on the New York
State Toxic Tort Revival Provision, we contacted the attorneys
representing the asbestos defendants as well as the DES manu-
facturers. We learned that there are 1200 to 1500 asbestos
cases that have been brought under this revival revision.
Frankly, they told us that they were expecting more cases and,
therefore, they are not sure if they are going to take the same
hard-nosed legal position that they originally anticipated.
The DES manufacturers estimate that there are 500 to 600 cases
that have been brought against them under this provision.

In late July, the DES defendants presented their "un-
constitutionality argument" before Judge Gammerman who is a New
York State trial court judge. After approximately 20 minutes
of argument the judge found the statute consitutional. As soon
as the order of judgement is entered, they will have 30 days
within which to appeal. 1It is the opinion of their lawyer that
the case will be appealed, however, the companies are evaluat-
ing the opinion very closely.

Both lawyers warned me that we could have suits pending

and not know about them because of a peculiar provision in the
New York procedural rules. Apparently, if a plaintiff has dif-
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ficulty in serving a defendant, the plaintiff can serve the
summons on the sheriff (which will toll the running of the
statute of limitations) and then have an additional sixty days
to serve the party. Accordingly, we will not know if we are
completely out of the danger zone until late in September when
that 60 days runs.

Enclosed for your review is a copy of Judge Gammerman's
decision. Should you have any questions or desire further in-
formation, please do not hesitate to contact me.

Sincerely yours,

Peter L. de la Cruz

Enclosure
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HYMOWITZ v. ELI LILLY & CO0.—1n
this pharmaceutical product Nability ae-
tion, plaintift Mindy Hymowitz alleges
Cancer as a result
prenatal exposure 1p dlethyh”bcslrg:
("DES"), & Bynthetic esirogen taken by

ng pregnancy to

that she develaped

her mother In 1954 dur(
prevent possible miscarr(age,

Plalntit! was born on Dec. 11, 19
cancerous conditlon for which Ip?a‘.lrm};
sccks damages allegedly appeared Ip
1979. Under the statute of limitations then

applicable (CPLR 208, 214) plaint

barrcd_from commurring lu;l’l Innl'){c{( wr;‘
b(:r. x:s.s (three years aftap po- - v ‘Ye
,lLr SELED ly) Plidnnlt Erings 11! se-
tion, howrver, under the provisions of the

15G6 revival statute (L. 1988 ch. 682 §4). :

Plaintift moves pursuant t
to strike nf{lrmntlpvc dcfcnsgscrixl‘s}:d”;z
some defendanty ckallenging the consmu’:
tonality of the reviva) slatute and alleg-
:;‘e t:atn!tn;e Aclllc;n Is time barred unde‘r
atule o
Aplg”rcable. Imltationa otherwige
efendants Ell Lilly ang * ”
Abbatt Laboratorles (y"Abbot?'("i £nla’l!l¥he(
mp}ohn Company {"UpJohn™) scek sum.
‘ary Judgment and dismissal of the com.
plaint as barred by the slatute of ltmita.
tlons absent the avalladiilly of the
allegedly unconstitutional revival statute
Defendant E. R, Squibb & Sons
(l qulbb™) opposcs the relief sought by
Plaintit! and conicnds that before the lg-
sue of the constltutionality of the reviva)
statute is determined further dlscovery |s
required on the Issus of whether such ex-
traordinary clrcumstances exist In this
S.*Bl:ic 10 justify Invocetion of the statute
o ¢h S3ulkb also contends is unconstity.
onal. (Squibd further urges that discov-
te’ré' {8 needed to determine whether plain.
DESCM identity the manufacturer of the
actually taken by her mother.)

The revival portion of the 1586 tort re-
form legistation provides that actlons
seeking damages for personal injury,

roperly damage or dealh caused vy the
atent effects of exposure to flve sub-
stances (DES, asbestos, tungsten-carbdide,
chlordane and polyvinyl-chloride) that
were (ime barred or dismissed, a2 of the
effective date of the statute, may be insti-
tuted “ .. within one yeAr from the effec-
tive date of this act.” The stalule was
prrorden Iy 1,167 and voas L ard Ly
the Governor on July 30, 1986,

In addition to the revival provision for
the five specified substances (§4), the new
tort reform legisiation adopted a general
discovery based statute of limitations for
injurles csused by latent effects of expo-
sure to any substnace (CPLR 214-¢{2)).
Under subsection 2, a victim may ssserta
cause of action within three years form
the date of the Injury was or should have
been discovered

The provision for revival of claima (§4)
and the discovery based statute of limlta-
tlons (§2) were intended by the Legisia-
ture to remedy the percelved injustice
caused by the application of CPLR §214,
208 (the exposure based statute of limita-
tions), and to provide legal recourse for
{nfurfcs casierd by letont eflects of txie
sublstonsy iuth piv. e oemae Cadted
to rent tey the fallure of the old statute to
recognize that such Injuries inay not ap-
pear until years aticr exposure, long after
the explration of the period within which
actions may be instituted

Legislative history indicates that the
five namned substances were distinguished
from other toxic aubstances (§2) as 8 re-
sult of compromise belween the Assembly

{which had voted to permit revivai for all

toxic substances) and the Senate which
wanted to limit revival. The Legislature
ultimately lim{ted revival based upon the

— T
by the resulting adility to predict the fu-
ture costs of such revival. The Legislature
was apparently concerned that under a
broader revival statute, the large nuinber
of unknown victims would create unpre-
dictable risks and costa.

Defendnts challenge the revival statute

' on equal protection and due process

grounds, argulng that the statule ls the
result of an arbitrary and irratlonal polity.
cal arrangement arrived at without ratlo-
nal guidelines of sclentific certainty or
public nece sity, Defendat . furthicr argue
that 1% lenfatfve o o 0 for Hmalting
the nminiar of poteniial clalmiants and
costs Is not related 1o the ostensible objee-
tive of the legislation, Le. to allow victims
of latent injurics to maintain actions. De-
fendants contend that the revival provi-
slon must be stricken on equal protection
grounds, as an underinclusive random
penally withoul sclentific basis, on five
arbitrarlly chosen sudbsiances and thelr
manufacturers. It ls contended that the
prior exposure atatute of limitations
would be more than adequate for victims
of the five specified substances,

Defendant Lifly urges that generally,
chemical injury claims acerue at the time
of exposure (here, In utero). Under the
three year exposure bascd statule of limj-
tations (tolled to the age of majority)
claimants could belng sull untll age 21,
Lilly contends that the most DES patlents
develop cancer by the age of 19, and there-
fore, their claims would not de time
barred before coming aware of their
injurles.

Defendants also claim a violation of the
due process clause, in that the statute con-
stitutes an arbilrary deprivation of the
substantlve property right to rely upon
the absence of the claims. Defendants as-
sert that dismissal {or the passsge of the
applicadble time bar) gives rise to substan.
tive property rights which as a general
rule, may not be abrogated and that the

exceptional circumstances to permit re-
vival are not present (see Gallewskd v. H
Hen'z & Co., 301 N.Y. 164).

B....2d upon the finpact who* !Iey allege
e aubatariitaer ey Wy o 00 %ene
dants urge the ¢ pllcalility of ¢9 fet seru.
tiny or an Intermediate standard of re-
view rather than a rationa) basia
examination.

As s general rule, state statutes of limf.
tation reviving time bdbarred actioru are
not violatlve of due process. Statutes of
limitation represent a public policy state-
ment with respect to the privilege to litl.
gate. “1Tihe history of pieas of )imiations
shows them to be good only by legislative
grace and to subject to a relatively large

degree of legisiative control” (Chase Se-

curities Corp. v. Donaldson, 323 U.S.
304.31¢). The explration of the spplicabdle
time period docs not eliminate a cause of
action but rather, suspends the court’s
power to grant a remedy (Hulbert w.
Clark, 123 N.Y. 295) In other words, stat.
utes of limitations relste to the avallbllity
of 8 remedy and not to the destruction of
any fundainental right

In the psst, New York courts have up-
held the power of the stale lcglsiature to
extend or revise time barred <lalms, In
Gallesskiv H He-'2 & C- *"° N Y 171,
the court fuund that a revl.el stetule s
nol neceasarlly void as s tr v 2 of proper-
ty without due process. The court stated
that “1The lcgisiature may constitutional-
ly revive a personal cause of action where
the clrcumstances are exceptional and
are such as to satlsfy the court that serl-
ous Injustice would result to plaintiffs not
gullly of any fault #f the intention of the
legislature were not effecied.”
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(282 A D. 494, 8ild, 306 N Y. 806, the court
{ mdthat the legisiat.rc acted w!:Lin the
limita of the Constitution is extending the
time period within which the victims of
caissnns discase could seck redress. The
legislature sought to remedy Lthe injusitce
caused to vicihas of a disease which In
many cases did not produce symploms
until slter the period for {{ling Workmen's
Compensation claims has passed. The
court found that under the circumstances,
the lcgisiature, by extending the time
within "'which to (nstitute & claim, was
merely complying with the simple de-
mands of ju.lice.

A st U Aoe pecorg pValtie | ung
ralsed by manu! -uturers of Agent Or-
ange regarding the constitutionallty of
the recent statute extending the time
within which victims of dloxin could sue
in New York (CPLR 214.b). There, as
here, defendants challerged the Jaw oa
the ground that It permitied commence-
ment of actiona already time barred un-
der the New York statute of limitations
otherwise applicable for injuries caused
by toxic chemicals. In approving the pro-
posed settlement of the Agent Orange Uti-
gatlon, the court (Weinstein, J.), rejected
defendants’ federal and state constitution-
al challenges to revival of otherwise time
barred claims by the New York legisla.
ture (In re Agent Orange Product Liablll.
ty Litigation, 897 F. Supp. 740 |[ED.N.T.
1984)). *

Here, a3 in Gallessk! v. McCann and the
Agent Orange case, the legislature, in re-
viving time barred causes of action, ex-
pressed the pubdblic policy of giving prefer-
ence to plaintiffs prislege to litigate over
defendants’ protection from stale or time
barred claima. The lasue ralsed la wheth-
er there {z & reasonable connection be-
tween the revival statute and the promo-
tion of a legitimate state Interest, here,
health, safety and wellare (Nettleton Co,
v. Diamond, 27 N.Y. 2d 182, 193). In exam-
ining the conatitutionality of statutes gen-
erally, the court must bear in mind the
strong presumplion that the legislature
investigated the problem It addrcssed and
dlscovered the necd for the legislation
passed (Matter of Taylor v. Sise, 33 N.Y.
2d 357). The court must determine: (1)
whether the legislature was acting in pur-
sull of permisaible atate objectives and, If

90: {2) were the means adopled reason-
ably relsted to the accomplishment of
those objectives (Montgomery v, Daniels,
3B NY. 24 41, 84).

Here, the legislature acted within per-
missible objectives relating to healith,
safety and welfare by reviving éuases of
actlon basce - on latent effect= »f expo-
srre in tov' e Jhstances,

Wicre a guuaiion uf what the {3 ¢er
tablished [s raiscd, the court sho.'d ac-
ceft the oplnion of the legistature (Lip-
coin Bldg. Assoc. v. Barr, 1 N.Y. 2d 418,415,
app dism 353 US. 12, clting Old Dearborne
Co. v. Sesgram Corp., 299 U S. 183, 144). In
enacting the challenged statute, the legis-
lature expressed the view that victims o!f
the latent effects of certaln toxic sud
stances were belng denfed Irpal receiime
by tiic auvlunalic application of the eapo
sure bascd statute of lmltations oflen
enough to justify an exception to ita gen-
eral application. A reasonable relation-
ship exista between the reform and the
objective of remedying the defects or Ln-
equities under the prioe statutue of limits.
tions. There ls consideradle support for
the position upon which the legisiature
acted: the need to provide a forum for
innocent viclims who might otherwise be
time barred before becoming aware of
their injuries. Indeed, this case (s {{lustra-
tive of that need That studles or dala
may refute the legislative conclusions 1s
not dispoaitive. As the Court of Appeals
stated.




{t}he judiclary, however, i not called on
to weligh the relative worth of data on to
weigh the rclative worth of data or argu-
ments which may be marshaled on either
alde a3 to the wisdom of determination
made by the Legislature in the realm of
policy. ‘Whether the enactment ls wise or
unwise, whether it is based on sound eco-
nomic theory, whether 1t is the best
means to achieve the desired result,
whether, In short, the legislative discre-
tion within {ts prcecribed limits should be
exerciscd in a particular manner, are
meltcrs for the Judg nent of the legisla-
ture, snd the earncet conflict of scerious
Cpinlun Guos nul sullice LS Lol g tlem
within the range of judicial cognizance’
(Montgomery v. Daniels, 38 N.Y, 2d 41, 88,

uoting Chicago, Burlingtion & Quincy RR
&o. v. McGulre, 219 U.S. 549, %69).

Given the substantial degree of legial-
tive consideration to the need for the chal-
lenged tort reform, it would be inappro-

riate to express an opinlon regarding the
f.cm.x predicate for the statute, its philo-
scphical justification or the wisdom of its
enactment (see Monigomery v. Danlels,
1d. at 53). In addition, staleness of claims
based on the loss of evidence over time is
not of significance. Defendants have been
ltigating similar non-{ime barred DES
cases for years.

Many of the same concepts relevant to
the due process analysis are applicable to
defendants’ equal protection challenge.
Defendants argue that the revival statute
fa underinclusive; It arbitrarily, without
scientific basis singlics out {{ve substances
for the sdditional burden of revival while
excluding other toxic chemicals which
cause latent injuries; it discriminates
against out-of-s‘ale manufacuturers; and
it denles to defendant the protection of
new Article 16 and the §2 discovery based
statute of limitations

Equal protcction essentlally requries
that all persers similarly situated should
be trealcd alike (Plyer v. Doe, 437 U.BS.
202). As with the due process argument,
the court must determine the appropriate
standard to review. When social leZisla-
tion relating to the public health la chal-
lenged, as here, the standard of review is
rather narrow. The revival statute, con-
trary to defendants’ contentions, does not
classify on the basisof a lusg:ct (of qua-
si-suspect) class or impair a fundamental
right and therefore a strict scrutiny stan-
dard l»s not applicadble. The legislation
must be upheld If the chrllenerd classifi-
cation (largeting the {...- 8.' 1ances to
the ceie ot of 2 o1 e Jhe leals
causing latent infurics) 1s rationally re-
lated to a legitimate stale purpose (West-
ern & S. Ins. Co. v, Board of Equalization,
451 U.S, 848, 637; Trump v. Chy, 63 N.Y. 24
20, 28). .

Under the rational basis analysis, if any

concefvable facts support the classifica-
tion, there {s no violation of the equal pro-
tection clause. A law may not be arbitrary
or {rrational and must be rcasonabdly re-
lated to some "manifest evil™ which need
only be “reasonably apprehended” It is
only as a last resort that courts will in-
validate legisiation as unconstitutional
(Maresca v. Cuomo, 64 N.Y. 24 242, 2%0).
Further, the stated purpose justifying the
statule nccd not be {{s primary purpose
{McGulness v. Royster, 410 U.S. 263, 278)
and the court may even hypothesize the
motives of the legisliature to discern any
convelvable legitimate goal furthered by
the provision being attached (Maresca v,
Cuomo, supra, at 251, quotiog Welnberger
v. Saltl. 422 U.S. 748, 190).

Delindants’ objection to the distinctions
drawn by the Jeglslature belwern the five
nalenals and other tuxic sulstances s
bascd partly upon the diffcrent treatment
accorded the two groups under the 1638
tort reform bill. Defundants point (o the
additional burden of revival and the a
parent Inapplicability of Article 16 to the
revival section. Examination of the provi.
slon (as it relates 1o DES cascs) and the
legisiative history, reveals significant
rcasons to justify those distinctions, based
upon the percclved realitics of the latent
effects of exposure to the five substances,
the abllity to recertaln a finlte group of
potertlal clahuarnis and conscqently to
ool bty el aven ‘e L. .amo-

1
. mic costs of revival. Given (... rcasanable

basis for the distinction drawn by the leg-
islature, the alleged lack of sclentific pre-
cision Involved in drawing the line for re-
vival may be disregarded. Hers, the
statutory classification does not result in
such disparate treatment as to be arti-
trary, irrational or fnvidiously discrimi.
natory (see Dandridge v. Willlams, 397
g"s 47{1;Nlcc aflaofnker 86th Associates v,
Yy of New York, 93 A.D2 , 38
89 N.Y.2d 983). 388, 384 atra
The legisiation and the challenged clas-
sification, passes constltutional muster
under a ratlonal basis test or even under
the more demanding intermediate stat-
dard (“somewhere along the sliding acale
between strict scrutiny ., . and ration ba-
sis” (Monigomery v. Danlels, 38 N.Y.2d 4,
61). It cannot be said that the legislature
acied unrcasonably in sclecting the five
substanccs for speclal treatment. The con-
stltutlon fs not offended merely because
the classification Is not made with mathe-
matical or sclentific exactitude or be-
cause {n practice it results In some inequi.
ty (Dandridge v. Willlams, supra at 48S;
Montgomery v. Daniels, supra, at 63). In
enacling reform legislation, the legisla-
ture iy permitted to proceed one step at a
lime and 1o address the part of the rob-
lem that appears most serious (William.
son v. Lee Optical Co., 348 U8, 48y, 489;
Montgomery v. Daniels, supra, at 62).

Seen in its most fundamental light, de-
fendants object to the fact that the line
drawn by the leglislature in enacting tort
reform includes them. Whenever the leg-
{siature draws such a line some must be
Included, some excluded. Aa long as the
line drawn {s reasonable, the decision as
to where to draw it is left to the legisla-
ture and not the judiclary (Village of
Belle Terre v. Boraas, 116 UB. 3, 8, Mont-
gomery v. Danlicls, 38 N.Y.24 41). .

Squibb maintains that a theory of Habll.
Ity under which a clalmant may maintain
an action without identifying the particuy.
lar manufacturer of the DES taken by her
mother Is unconstitutional. Squibdb econ-
tends that under the separation of powers

doctrine such a radical restructuring of -

traditional tort law must be le
Jegislature Based upon a m!stak’eln‘:el‘l:;
that causation nced not be shown under
the challenged theorles, it argues that ad-
::1;! uc'auutlo;\, plaintift lacks standing
.8 court Is p: .. s [
Tomeds Pi-erless to [+ cide a
N.fiant's contention lack merit and
wlolly fall to mect the s at
estadblish uncomlhullor::l’l'g:m burdento
Accordingly, plaintiffs motlon to strike
the affirmative defenscs chalienging the
revival statute as unconstitutional and a}-
lle"'lf"eéh“ this action {s timo barred, 1o

Tt erces mentirng for gum i T

l) - '_ b L L., ey 47 P y N
biriced by the statute of lritations | ro
demica limitations are

This constaltutes th
of the conat ¢ decision and order
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1\ PART 21 =

Justice Gammerman :

TLJZAHETH TIGUE v. E.R. SQUIBB & |

€ONS. INC.—Defendants Rexall Drug )

Comoanyv t Pexan”), The Upjohn Compa- +
~v 1 Unjohn™l and Abbott laboratories,
‘artett ) move pursuant to CPLR 3212

tap summary Judgment dismissing the
-y aint hased upon the conceded inabil-
v of plaintiffs 1o 1dentify the particular
Eyaufacturer of the drug, dicthylstilbes-
eo), 1"DES") to which they were alleged.
1y exposed. Defendants contend that the
< chtof recover on collective, non-idennfi-
¢3.en or eancered action theories of lia.
.ty has not been cstabhished in New

Y:ri and urge the court to reject adoption
¢! tuch theories Defendants further con- |
<er4 that 1f concerted action 13 a viable |
v as.s of llability, 1t should not be applica- |
»ie in a DES case. The motions are consli-
dated !0r disposmtion

P:a:ntiffs seek to recover for injuries
a“rregly sustained by Elizabeth Tigue
a=g Marna Margolies (now deceased) as
a result of the ingestion of DES by their
kers. Savre Margolies proceeds on be-
*z!f ¢! her caugther Myrna whao died in
;677 at age 23, {rom clear ccll.adenocarar-
roma cof the cervix and vagina, a rare
frcm cf cancer 1n YOung women, associal- i
¢d with prenatal exgosure to DES. Plain-)
il Elzateth Tigue was diagnosts as hav-t
i=g vaginal adencais. a pre-cancerous!
cinzitien associated with DEC exposure.
inw=:ich g.angular ussue normally found t
int>e cervixas found in the vagina. Plain-
u!fy comolaints allege breach of warran- |
segigence, strict hability, re iosa lo-|
;tur, cecncerted action and aiding and |
abesting-strict hiability.

}i:etor:cal Background:

CES is a synthetic hormone that dupli-‘
csies ihe function of esircgen, a female |
vex hermone naturaily present tn women |

!
[}
i
{
{
|
]
{

arc. in lesser amounts, in men. Estrogen
is cssential for fecmatle sexual develop-

t 2ad reprocuction. DES was first

t-es12ed 1n 1937 by British medical re-
vearchers, The drug was never patented,
a=d thus. czuid te prrduced and marketed
:a1*¢ United Siaics by any company ob-
ta.0 =g Food and Drug Admirastration
" Y'TA™ appreval of a New Drug Applica-
zn 1 "NDATL

By 1240 ten drug companies had filed
NDAsreauesing approval to produce and
marnet DES fur treatment 2f menopause,
serie v3TITILS, guncrthcal vagimus and
suzzices.on of lactanon None of the con-
~s {2t wnich thisiniial Aeproval was
srucntre’ated to pregnancy. These filines
werereiected tby the FDA it determining
that the review orocess would be facilitat.
ed bvine tcching of chincal data produced
by the arug cormpanies into a rnaster file »
~nieh caould form the data base for the
DA decisicn. In 1941, tweleve pharma-
ceutical companies formed the “Small
Ccmmittee™ 1o pool this clhinical data for
sLimission to the FDA. The )oint chinical
22ta was incorvoreted in cach company’'s
resuemitied NDA and In September 1941,
FTA acproval was obtained for the use of
ZZSThe Small Camnmittce was thereat.
ler Cistanded.

121947 and 1948 a number of druz man-
wfaciurers filed supplemental NDAs for
auirorization 10 market DES, now for the
ireatment of certain pregnancy disorders
relating to spontancoua aportian or fetai
¢eath. The dosage proposed for this treat-
Tent was many times stronger than the
Casege previously approved in 1941. The

[} %

- {actured or markecied DES from 1947 to

supplemental applications were primari-
ly based upon stuaies by two indcpendent
reacarchers reported that the administra-
lion of additional cstrogen in certain high
risk pregnancies appcared to reduce the
risk of miscarninge. FDA aoproval {or use
of the drug in pregnancy was then given.
l.ack of Product Indentificatlion:

Tre fundamental issue raisced here tand
the inajor problem facing these and many
other plainnffs in these DES cases) 1s
their inahility to identify the manufactur.
er of the DES taken by the mothers of the
injured women and, thus, to directly con-
nect the injury to a particular defendant.

The DES taken by preghant women was
produced unaer a chemically identical
formula and usuvally manufactured and
prescrited generically. Apparcently, many
drug compames cannot locate or have
failed to keep records of their DES mar-
ket activity. Althoueh that market was
Anmmimarad kv s semsil number ol comoa-
nics. entry and exist from the market was
fluid and it Is estimated that between 94
and 300 pharmacecutical comobanies manu-

1971,

Injuries caused by prenatal exposure to
DES appear many ycars later. Over time,
the abibity of a plantiff to identify the
manutacturer 18, obviousiy reduced. The
memories or records of those who could
assist 1n identifying the manufacturer
(parents. physicians, pharmacists and
drug companies} fade or disappear.
Prior Holdings:

In this state, the general rule is that a
plainuff has the burden of proof on prod-
uct 1dentification (Morrissey v. Conseva.
tive Gas Corp.. 285 A.D. §25 (1935}, aff'd 1 |
N.Y 22 741 [1936)). However, several non-
identification or collective hability theo-
rics have been proposed and in some
cases siened, 1o deal with cases in which
the manufacturer of a product cannot be
identified.

In Bichler v. Lilly & Co., {79 AD.24 317
{1st Deot. 12811 aff'd 55 N.Y.2d 871 (19821),
a theory of concerted action liabillity was
the basis of recovery even though the de-
fendant was not identified as the manu-
facturer of the particular DES taken by
the plainu{f's mother. Indeed 1n Bischler,
the jury found that the plaintiff had not
cstathished that Lilly manufactured the
DES taken by her mother.

Two theories of concerted action were
submitted to the jury: concerted action by
implied agrecment and concerted action
by substanual assistance. The jury was
instructed that concerted action by agree-
ment could be inferred from evidence-of
consciously paratlel actions, that such
consciously parallel action could be the
basis ot a finding that the drug companiea
had 1mphedly agreed to market DES for
pregnancy use without hirst testing the
drug on pregnant mice. The trial court's
charge with respect to conceried action
by substantial assistance permitied the
Jury 1o find that the failure to test DES on
pregnant mice bvh defendant Lilly sub-
stant:allv aided or encouraged other com-
panies unclucing, presumably, the com-
pany that marxketed the DES taken by
plainuff’s mother: 10 market without ap-
proori.ite testing,

The jury 1ound that Lilly had acted In
concertl. that the lailure to test was
wrongful and that the injurious ctfects of
DES were foreserable. On aopeal lo the
Appeiiate Division, defendant argued that
the trial court s concerted acuon charge
was crroneous. and argument that the
court augressed oOn 1t 1nerits.

. e e e s em o ew e S o et e e . am———— e —— - = —
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The Appellate Division foura sufficient *
cvidence to support the jures [indings
and. in rffect. auopted the concerted ace
tion theory of Liabihity charged by the tn-
al court. When Bichlee rcacred the Court
of Appeais. a dztermination was maae
that Lilly had failed to properiy except to
the 1r1al court's charge on concerted ac-
tion and concerted action liabihity was ap-
plicabic only as the law of the case. The
Court conciuded that there was agequate
evidence (o support concerted action tia-
bility by conscious parailehsm or sub-
stantial assistance. The Cour: of Appeals
{unhike the tnial court and the Aupellate
Divivion) btased its [inding soicly by
events Leginmung n 1947 dermation of
identical ehemicai standards, marketing
DES without testing on pregnant mace.
rchancee upon the same studies to sup-
port supplemental NDAs) and indicated
that the 1941 collaboration 1o secure ap-
proval for non-pregnancy use, had no
Learing upon cencerted actfon relating to
the 1947 supplemental NDA for cregnancy
use (Bichler v. Lilly & Co., 33 N.Y.2d 371
583, n.7).

In Raufman v. Lilly & Co.. 165 N.Y.2d
449, 456, the court stated: "7 . .we exoressed
no view in Bichler ana. express none now,
on which of the prooosed theories - con-
certed action. alternative liability, enter-
prise hability or market share nabtlity - if
any, should be adopted in this or simiiar
DES cases isce, Bichler v. Lully & Co.. |
supra. at p. 339. n.5). The question s still |
an open one 1n New York.™
Discussion: ]

Defenndants correctly contend that the i
apphcability of the various “coliective ha- |
bility” theories tincluding concerted ac- |
tion) to DES fact patterns has not been
finally ruled upun by the Court of Appeals. i
Nevertheless, the First Department clear-
ly recognized and expressly adopted the |
concerted action theory for DES cases |
(Bichler v. Lilly & Co.. 79 A.D.2d 317 Kauf-
man v. Lilly & Co.. 99 A D.2d €95: see, Car- |
rao v. Heitler, 117 A.D.2d 308, 313}, !

Since plainu{{s, at lcast in this Depart. |
ment, may proceed on a collectsve or con- |
certed action hability theory, the inability
to indenti{ly the actual manufacturer of
the DES taken by Mrs. Tigue and Mrs. |
Margolies is not {atal. Plainui{y’ factual
allerations to suppert a finding of con-
certed acticn are substantially the same
as those pleaded in Bichler and clearlv
state a viabie cause of action for concent
by agreement or sutstantial assistance.

As i1n Bichler. plaintif{{s contenrt that a
finding of cencert by conscious :raliel-
1931 07 SUBSTANIIA) A$3ISTANCE MIY 1 e STD-
Foried case«! upon tre farmatiorn o1 tdenty.
c4! chemical stanaaras for DFES in
preznancy, the marxeting of the drug
withoul prior testing on pregnant mice
and the diug companies’ rehance upon
the samc studics 1n suppliemental NDAs.
Plaintiffs also rely on cefendants’ activi-
ties jeading 1o the FDA approval for non.
pregnancy use based uoon the contention
that their supplemental NDAs reiied uoon
the carlier ihings. Whether the requests
fer approval of DES for usc in precmnancy
relhicd unon the earher f1linzs presents an
1ssue o1 fact which cannot be cotermined
on 2 moton for summary juicment >imy-
lariv, defendant’s claim thal the actions
by the drug companies 10 gamng FDA
approval of DES whether for non preg-
nancy or pregnoncy usetr and their ac-
tions with regard to the manufacture,
marketing and distribution of DES for use
N pregnancy ¢onsttute conterted actien
sufficicnt to impase L1lability are questions
for the trier of fact.

——
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iexails federal oreemotion claim also
lacks merit. “The criteria for determining
whether there has ucen federai preemp- -
tion are (1) the pervasivercss of the fed- -
eral reeulation, (2) the dominance of the
federal interest, (3) the {ederal and state
objecctives to be obtained. and (4) the exis-
tence of actual conflict tetween the state
and federal statutes, including whether
the state law 1s an obsytacle to the pur:
poses and objectives of Conyress” (Phar-
maceutical Soc of State of New York v,
Lefkowitz, 356 F 2d 943, 938 12d Cir,, 1978N.
Apphicaton of these criteria precludes a
f.nding of federal creemption. The prima.
ry ubjectines of the federal Jaw is control-
line product satety and efftcacy ¢:d. p.
33%1. The cujective of the proposed theo-
rics o1 recovery is basic fairncss, 10 pro-
vide a remeay to the jnnocent victims of
wrongdoers.

Rexall contends that the imposition of
ALY WILHIVUL Pluuudt lutuunlauon
burdens interstate commerce, by increas.

o addiLen. DNt s apparently seex 0
1 pose indusiry wide hadility based upon
wronuiul failure to test and subsequent
cener:i marketng and dispensing of DES.
Plainti{{s’ basic theory 1s that “but for the
development. manufacture, distribution .
and sale of DES by thc dclfendants, plain- 1
ti[{s wouid not have suflered the injuries |
which they have suifered.”

Plainuffs contcnd that under their “but l
fur” analyss. in addition to concert, they |
would te permitted Lo recover under vart- ¢
ous nonadentification theories: enterprise °
NHability (1dall v.E. 1. DuPont de Nemours @
& Co.. 513 F. Supp. 393 | EDNY]1972); alter- ¢
native liability: market share liability .
{Sindell v. Abbott Laboratories, 163 Cal. .

Abbott Laczoratories (“Atecii ') anc The
Upjonn Comopany "Upjohn ') seck sum-
mary jyggment and ¢ismissalcl{ the ccm-
plaint 48 carrea oy the statute of Limita-
tions qabsent the avajlabiiity of the
allegealy unconstitutiona: revis al statute.
Defendant E R. Squied & Sons”
("Squibb™) cpposes the rcief sought by
plainuff and contends that tefore the is-
sue of the constitutionality o! the revival
statute 13 determunced {urther ciscovervis
required on the 1ssue of whether sueh ex-
traoroinary circumstances ex:st in this
case to jusufy invocation ¢of the statute
which Squibb also contends 13 unconsiity-
t:onal. tSquibb further urges trat discov-
ery i1s r.ceacd Lo determine w nether plain.
u{f can identily the manutacturer of the
DES actually tahen by her mother.)

Rptr. 122, €07 P. 2d 224) cert. denied. 449 |
U.S. 812; risk contribution 1Colltns v. EIf |
Lilly & Co., 116, 3423 N.W.2d 37 cent. de-
nied. 469 U.S. 826). ;

This Court declines to rule at this time i

The revival portion of the 1986 tort re-
form lcgisiation provices that actions

on the apphicability to DES cases of each
of the various theories of liability 11n ad- |
dition to concerted action), which are not |
specificially pleaded but are raised in re- ¢
sponse to dcfendants’ mouons. The only |}
question raiscd on the motions before this (
court {s whether defendants may be heid

ing the cost of products, regucing avail-

ability and limiting sales by discouraging

development of new drugs, and by gener-
ally increasing the cost of doing business
thercby precluding entry into the phar-
maceutical business.

In determining whether there {s an un.

- - - - . T e m . w v e - v .

seeking damaces for versonal injury,
properiy damacge or ceath caused vy the
latent cffects of exposure 1o f{ive Sul-
stances (1DES. asbesios, tunesten-cartide,
chlordane and fpolyvinvi-cnicride?
were ime barred or g:smissed. as of the
cffective date of the statute, may be insti-
tuted “. .. within one yeAr {rom the effec-

that .

due burden on nterstate commerce, the
test 1s whether . .. the burden on linter-
state) commerce is clecarly excessive in
relation to the putative local beneiits “(1d
at 957, quoting Pike v. Bruce Church. Inc.,
397 U.S. 137, 1121, Here, the local benelst is
providing a forum to innocent victims of
alleged wrongdeoing by relaxing the tradi-
tional product icentification requirement
in tort law. Clearly, a legiimate state in-
terest 13 furtherea. \WWhile aduotion of a
non-identification theory of liability could
conceivably burden interstate commerce
to the cxicent that the cost of such In-

lfable absent product identification and |
the answer 1s yes.

Claims of Exculpation: '
Defendants Rexall and Upjohn contend |
that under any collective habiity theory, |
a defendant who can establish that its ¢
product could not have caused plainuff's |
injury may exculpate itseif from llability. |
-While exculpation may be theoretically |
pessible (certianiy under marxet share li- |
abllltv), even if the product of a particular |
manufacturer COLIU U¥ €AVILUUCY @ weicis |
dant may bear icagl resoonsibility based |

tive date of this act.” The statute was
passcd on July 1, 1986 ana was signed by
the Governor on July 30. 1956.

In addition to the revival orovision for
the {ive specified sucstances (34¢, the new
tort reform legislaticn accpted a general
discovery based statute of iimitations tor
injurics caused by latent eifects of exvo-
sure to any substnace (CPLR 214-a2)).
Under subsection 2, a victim may assernt a
cause of action within three years form
the date of the injury was or should have
been discovered.

- - -

on joint activity, cncouragement or assis-
tance in Lninging a harmiul product 1nto

’ Constitutional Attack: .
Rexall further contends that any theory
of habihty uncluding judicially estao-
lished tort dectrines) uncer which liabili-

the stream of commerce. i
'
'
1

ty may oeimposed without “causation-in- .
fact.” presumaniy product identification, °

1s unconstitutional as an excessive burden
on interstate commerce and violative the .
cue process and equal protection cjauses. -
Further, 1t argucs. that impesing marke |
share and cnterprise liability frustrate -
exprcased federal policies regarding the
marketing of prescription drugs and thus
viclate the suoremacy clause.

Defencant Rexall's due process chal-
lerges are unpersuasive. Under the vari-
ous thecries discusscd above, the reguire-
ment of iraditional product identification
is merely retaxed based on a finding that
each defendant by itls tortious behavior
caused or coniributed to plaintiffs inju-
ries. Under these theories, haoility may
te premised uocn the tortious behavior of
each deiendant, whose adherence 10 a
cause of conduct resulting 1n an unsafe
standard, perpetuates the standard.

Fundamentally, imposinon of hability
abtsen! product identification is based on
policy grounds. As a matter of cquity, the
tortfcasor (who 13 In the best position to
absord the cost and 'o take the precau-
tions) rather than the innocent vicum,
should bear the cost of injury. Defendants
can te held resoonsibile for wrongful con-

duct of omissions that result In placing a
r!un[:\blc harmiul proouct on the
market

Rexail’s equal protection challenge
amounts to no more than a [aifness argu-
ment whnich docs not rise to constitutional
proportions laual protection 1s not svn-
onymous with acsolute equality tsee Dan-
dridce v. Williams, su7 U S 471 Peopie v.
Parker. 41 NY 2d 21. Parker abth Asso
Ciates v Citv of New York, 93 A.D 2d 3ss.
aff’d. L9 N Y.2d 9%er.

.

creased habihity would be passed on to
consuincrs through higher prices, . .
[n’ot every cxercise of local power is in-
valhid merely because it affccts 1n some
way the flow of commerce tetween the
States” tGreat Atlantic & Pacific Tea Co.
v. Cotirell, 324 U S. 2¢6, 371). Rexall has
failed to aemcrstrate that the burden
here would te cicarly excessive compared
to the benent. Theretore, the cominerce
clause cnalienge also must fail.
Accordingly, deferdants’ msucns for
suminary judg:ment gismissing the com-
plaint are demed. and the matter s set
down for trial on Septemoer 30, 1967,

t1) The twelve companies were Atbott, Ar-

" mour [.iboratories: Aserst, McKenna & Harnye

son, Ltd: Geo A Breon & co.. Inc, Charles E
Frost & Co. Eh Lally & Co. Merch & Co.. Inc:
Sharpe & Cohme, Inc., £ P. Squibb & Sons;
Upjohn Wintrrco Chinical Company, end John
Wyeth & Broihers. Inc. (Alfidavit of Don
Craries Hines, M D.. at p. &)

HYMOWITZ v. ELI LILLY & CO.—In

this pharmaceutical product liability ac-
tion. plunuff Mindy Hymowitz alleges
that she developed cancer as a resunt of
prenatal exposure to dicthyitiibestro!
("DES"}, a synthetic estrogen taken by
her mother 1n 1234 during pregnancy to
prevent pesmible miscarriage.

Plaintiff was torn on tdcc 11, 1934. The
cancerous condition for which pliintff
secks damagces allegedly appeared in
1979 Undcr the statute of limitatiuns then
Appheable (CPLR 208, 214 planufl was
barred from commencing suit 1n Decem-
her, 1973 1three sears after reaching the
age of majorityr. Plunuff brings this ac-
tton, however, under the provisions of the
1366 revival statute (Ll 17%6 ch u¥2 34).

Plainuff moves pursuant to CI’LJL 3212
to stnike affirmative defenses raised bv
some dciengants chalienging the constity.
tionauty ot the revaval siatute and alieg-
ing that the action is time barrca under
the statute of limitations otherwige
applhicavie.

———— e = - . oe . e -
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and the discovery tascd statute of hmita-
tions 132) were intenced by the Leqisla-
ture to remedy the perceived injustice
caused by the application of CPLR 1214,
298 {the expcsure basea statute ¢f himna-
tions), and to provide legal recourse for
injuries caused by latent c!’ects of toxic
substances. Both provisions were enacted
to remedey the fa)lure of the cid statute to
recognize tnal such injuries may not ap-
pear until years aiter exposure, long alier
the expiration of the pericd within wnich
actions may bde instituted.

Legislative history indicates that the
{ive named substances were c:stinguished
from other tox:ic sutstances 1:2) as a re-
sult of comicrom:se tctaren tne Assembly
(which had voted to permit revaval {or all
toxic sutstances) and the Secnate which
wanted to hmit revival. The Legisisture
uvltimatelv limited res1ve] tased upon the
ex:sterce cf anadeniinatle JToup allected
by the resuiing aoiiity to treaict the tu-
ture costs of such revival The Legislature
wss apparently concernea that uraer a
broader revival statute, the larce numeer
of unanown vicuims would create unpre-
dictabie risks and ccsts.

Defendnts challienge the revival statute
on cqual protection and due process
grounds. arguing that the statute 18 the
result of an arbitrary and irrat:onat pohitd-
cal arranyernent arriveo at withcut ratio-
nal muidehines of scienuific cerainty or
public necessity. Defenants luriner arque
that the lexislative concemn {3r limung
the number of pcicnuial cla:mants and
costs 13 not related Lo the cstensioie objec-
tive of the legisiation, 1.e. 1D ailow viclims
of latent 1njurics to maintsin actions. De-
fendants contend that the revival orovi-
310n must be stricaen on ecusl proteciion
grounds, as 4n unaerinc.usive rangom
penaity without scientific tasis. cn five
arbitrarily chosen sutstances and their
manulacturers It :s contenced tnhat the
prior cxzposure statute of nimitations
would be more than agequate for victims
of the {ive 3pecified suDstances
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