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Consauciion indusiry Conrerence

Wren ¢ accenied the 4nd invitaticn to

(h:s conference which was a«tended to ms s
weeks ago by my s@unch fnend, Jorn Crurch. |
was unaware that its theme would be *Delays and
Disputes in Building Construction.” 11's totally
coinoidental therefore that my remarks covar this
subjecl area. That the Qccupationas Safely and
“eaith Act of 1970 can ead tc deiays and disputes
'n puicing consiruchivn may not he readily
apparent w £ersons notint.mately conrected with

nat it has aciuglly tore SCoLp o s pomt.
saver, the potential is there And though i1 1as
daeply concerned ime tar a leng aencd of Lme (
Faven't yet been abie ¢ IMINK of any judicial
sorgticn which I1s consisient wiih the law and
would not leac to unintended and potentially
acdverse conssgquences.

Qf course. there is a aractical solution. If every
contractor, S4o-coniradior, and supglicr — and
azoh of his empicyass — complied with 2very {00
saiery and sealth requirement, tne ‘aw's adverse
sffect would not se feit e conswction
industry. Untii the millenniLin airives, however.
the problem. or at ieast ite potential, will be there.

Tre Act was passed, as you &re well aware, 1n
order to ansurz the safety ard health of the
American worker while Cn the ob A good,

nd

stancd soncept and puzm,i iihe

-2 o 2ed whhon have devalz_&;a_s.‘;!f: ot
arz s owing neTseives not to te &%ﬁ-’;‘ﬁ‘/‘
4 =stna cases. not even 50 good, mpnd
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the standargs existed independent of the iaw,
probtems arising out of an Act compeiling an
ployer to watch out onily for Nis own empicyees
beeuld possibly pe avoided -- for many of the
landards are written to cope with the situation
ttuatly existing on a building job site. Regret-
@iy, that isn't the case at present. We have a law
wnere the statutory duty runs frcm an employer to
s own empioyses -~ NGt 10 someone eise’s o7 1o
e generai pubiic. Cases which arise under the
¥, therefore, must apply it. This can only be
newher both tha standard and the 'aw are read
ﬁgezher. The ‘ormier has no iagal farce or effect
thout the latter bui, unfortunately there are
;9’3“? situations where the latter frustrates the
#8 Pumoses whicn the stangards-writers had in mind
¥3 %hen they framed the rules. One reason for this,
3% course, s that the construction safety
:?gdards were written iong before December 29,
.U when this law was enacted. Despite this,
3 -%3’ were promulgated by ihe Secretary of Labor
Yer this law without change.
'Ou shouldn't get the idea from the foregoing
% e law has gaps or [cophoies In i1 In1ended
&t of employee protection. 1t doesn't. it says
employer is in violation whenever his
Ployess are exposed to a hazard covered by a
dard it says nothing about who created the

hazards. Simple encugh. Every workes 13 taken
care of. therefore, because every omployaer must
safeguard his empioyges from  ail fazards,
whatever the hazard's source might be.

O.K. That's fine. But now let's consider the
case of a subcantractor on a job whose emaloyees
are exposec to a hazard which was created by a
fellow subgontractor or by the prime coniracior
Let me give you some examples of this through
actual Review Commission cases. The Raview
Commission, | trhink you know, provides the court
system for trial of actions under ths Act.

In one Lase two masoniy Cuniacions werg grien
tne job of doing masonry work on three busidings.
They formed an agreement whergby one firm
would construct two buildings with loaned people
from the other firm, This other firm wouid have
charge of the third building with loaned employees
for equivalent time from the first firm. Each paid
the wages of its own employses. An OSHA
inspector came to the first building anc found
men working on a faulty scaffolding dgevics. Boin
firms were citegd because both nad employees
working at the sits who were sxposed to tng
hazard, even though only one firm was in a worg
supeivision position or was receiving money for
the work. When this case came 1o the Commissiorn
the Judge said it didn't matter who was
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excessive penalties; and, as applied to the sub-
contractors herein, is not appropriate in the cir-
cumstances of this particuiar case The sole
{viclation) described above is to pull his men off
the Job ang thereby nsk future loss of business,
boycoit, or litigation. He cannot, because of
union restrictions. correct violations outside of
his particular field of operation. Conceding that
the subcontracters involved here were techmical
vigiaiors 1t 1s nevertheless my view that “the
senally should fit the crime’” and should not be
determined by any hard and fast formula as
nromulgated in the (OSHA Comohiance Oper-
ation’s) manual
Cther problems znse when the parties have
contracted with each other as to who takes the
respons:bitity in compiving with the Job Safsaty
Act
Cre employer, a carpentry firm, was subcon-
tracted o orovide “labor only”™ for the outside
frameag and (nm work on an asartment complex
His men were found working on a scaffeld, cwrec
by the prime contractor, wrich was faulty. The
supcontracicr y¥as chargad arc found in viciation
' 1t e did nor own thz
he yudge - ng primary

HAS TRIenTad Dy
Wnant ceng that (e 3ib’'s men wers
DO%“"‘ D a sernous azard which only ihe sub

cou!c contrel, sven s oaly racourse was

emoving Mg man from the scaffeid

Snould ihe prume contractor have peen respon
sible because he owned the scaffold evaen though
none 0f is employees were exposed to the hazard
ragran by 3 faubty scaftfold® The Commiesion nas

9]

mlv-‘-d negatively because the duty urder the Act
rurs from an employer to his own employees --
nat somebsdy aise's. indeed, if we fail to keap
thisin monc our dacizicns may sventual'y srodyce
a Naticnal Builging Code whicn cariam.y wouln,
owih f the Occepational

DR AN LNITeNGERT O1ig
Safety and Hegaith Act.

Cn the otner hana. f we don't recognize any
liabi'ity on the prime contractor n such situations,
the orly remedy for ihe hazara is 10 require the
subtontractor to pravent its pecole from ertarng
the unsafe area and refusing 0 work uni! the

party i control of the conditicn corrects it. Anc
here we run heag-or  into  inion contract
protiams SOSsinie wWork  3oppages and who

knows what 6 you may imaaine, Ho handlirg of
this tyoe of case requires the utmaost deiicacy in
halancing all the conthstirg .1eld5 cf law and
ather legal intec-relationships We're working on
the problem but | wculd certamnly welcome
ralevant suggestions ¢r advice rrom pecple wno
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are skilled in resolving c¢g
problems such as those in th,

Another thing :hat tends t“
prime-sub problem 1 ‘ound i
Construction Safety Stands
reads:

Ain no case shall the armg cont
relieved of overalf r eEpensiaility tor co
with the FPQU”&,'TIEHT... cf this part ‘or ag
oe performed iinder the 2oatrag:
In another part of the standarag i sayg th

section s not  an official mandam:.
Commission has calied this an “ine v
ruling” and concluaed that it loss not con
prime contractor's iiatnity for safety gn the i
have participated in decisions wnigh noig
prime contractor 8 respensidic uncer the m’,s
for those hazards 10 wnich niz swn EMEioyaasg 5
exposad, and al g pomnt ¢ ane anyw'ah
happens o be the rule of law. | :herefgre By

comecurding
danquage.

Of course, asg ¢
bion satety starcands
aw -- fhe Conimacs
Standards act Many of tne
within the mandate and : unsrn *t on so Soecsiscﬁy,
spelieq our in tha Cogunational Safaty and Head#x <2
Act of 1570 %-

I think you can see ,-vhy tre Joo Safety Actz2 8 -

the standards must Siner - neiliE S g 4
alane The Cornm §Sioh has mies;g +

nolieas

‘*’:” \rﬁrll J'A'-.d LA - 3 =

that o o
axoosed (0 4
charged against (nat smpolover
emeloyer may nave created a congiit
variance with tne safety standaras. Many CM?
have been throwr cut because the f‘l“Oarmema :
lLator talled o show that anv empioyees ¥
2xposed to a sub-stangard condition Gon%
for example, a
excavatad oy machire and which

enters. The rule (ha

han o

aven -I'ubQ?‘ e g
an ahich 53&._

s wpch e
wounshored french wimet

hazarz mustn
the Act canbe e .
the problems jurisdiction and »
snowhall on ad mnmium and the resd ‘ ,

mon
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for abating cited hazards mav naver °2 r
fixed. As the Commission said . 208 7°°
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dience,

jon, a different rule would make

an empioyer who subcontiacts while
aing control of the job site responsible for
safety and health of working men and
men who do not work for him, who are not
pject to his direction and controi, who are not
his payroil and who cannot be discharged by
m. . .it Imposes liability outside the employ-
ent relationship.

is probiem also came up n a slightly
arent, but nonetheless similar kind of case, a
which asked the question - what if an
ployer causes a hazard which does not affect
own smployees but does affect the public?

e employer was charged with failure to
vide a screen on a scaffold, a requirement of a
struction safety standard which was deveioped

the purpose of protecting people beneath the
fore b #toid from getting hit by falling objects which
Vot /f men working on the scaiffold might drop.

) mje:‘a i was admitied that the standards specify a
- reen and that this empioyer had none, but the
7 8@ JBaring produced no evidence that the respondent
¢ any smpioyess working oeneath the scabiold.
N 8 only people below it were passers-by on the
Towittdy.r Was there a fadure to comply with the
andard? Yes. A violation of the 'aw? NoO.

This law woulid nat permit the employer to be
und liahle tor a job safety wiciation on these
ts because the purpose of the Act, as weil as
e empioyer's duty purStaii thefeis, is specif-
ccific Ity and exciusiveiy the protectionvof employees,
. not the general public. The courts wili not permita
& Heasovernment agency to overstep its jurisdictionai
mandate. Ang just as OSHA cannot enforce safety
freguiations 1n coal mines, It cannot legaily adopt
.;a national building code or enforee rules 1o
. "“‘ protect the general public from hazards arising
ser ?gc:u’; of work situaions, 50 s

'm‘;n - isnot the law. Can OSHA require an erapioyerio
#1 B oroperly guard a maching which hag been out of
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operation for 20 years and will remain so for the
next 207 A reading of the standard would g:ve you
a clear affirmative answer -- but when the law and
the standard are read together, it's somaething
else.

There are some other unique provisions of this
law which are, | think, particularly important for
the construction industry and the empioyees who
work therein. One involves the amount of tim
petween the OSHA inspection and the issuancs o
the citation. When this law was being debated i
Congress, the Senate enacted a biii which
contemplated that the inspector wouid issue the
citation at the conclusion of his inspection white
still on the employer's premises. The House
version was different. There was no such
provision and no time limitation between in-
spection and issuance of a citation.

{ was a Labor Department official at this time
and we in the Department favored the House
version. We wanted to be allowed pienty of time
between inspection and citation so that the
inspector could return from his rounds. sonsult
with his supervisors on policy and, where
necessary, consult with the legal staft on the
issuance of the citation

Wwhen the two versians got .nio con‘erencs
committee, a compromise was Slruck. he
citation didn't have t0 be issued con the spot, the
conferses agresd, bdut 't had o ssuz with
“reagonable promptness.” The tarm was notl
defined in the law but the conferees stated in their
report to the Congress that the term meent that
the citation had to be issued within 72 hours of
the complietion of the inspection exacpt where
thare wers unusual circumsiances.

| belicve there was ample justification for this
requirement. A viclating employer 18 1ot in
ieopardy untit cited. if the vioiation is an unshorad

A VO I P RN F£4 i ] 4
trench, a defective scaffald, ortask ¢

(O]
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Kaan

protection, for example, a deiay of 410 § weeks
issuance of the citation may cost lives ar serious
injuries or it may render the propiem moot since
the trench may be filled-in or the work completed
by that iime. Nevertheiess that is the s.tuation
which exists today. OSHA is not issuing i3
citations with reasonaple promptness and many

employars are raising this fact as a défefise (o e

action against them.

Now there are those who wil
nelp to employess when z Gitgd &M \
the hook because OSHA didn’t issue the citation
with reasonabie promptness. Perhaps we
shouldn't iet an indicted person gc free when the
State's evidence was obtained by wiretapping

39
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sither, However, the speedy abatemant of
hazardous conditicns will never be accomplished.
in my judgement, so long as OSHA is permitied to
gel away with defying such a clear Congressional
mandate.

A collateral probiem arises in many cases
because the OSHA citation does nct spectiy what
the employer must do to correct the hazard. |
recall one case where there wers four pits in the
ground in which the emplover stored hquids of
various kinds. Three of them were surrounded by
12 inch railings. The fourth had none. He Wwas
cited for not having standard guardrails to protect
against accidental fails into the pits.  Upon
receiving the citation, he srected a guardrait
around pit number four. Later, upon reinspection,
e was again cited for failing to abate the
condition initially cited. OSHA claimed that none
of the pits nad a standard guardrail,

Yehat they meant (but what the citation a
specify) was a railling 24 inches high arournd ai
faur pits. it seems the term “standard guardrzit” Is
a term of art which is specifically defined in
another saction of the standards but to which this
ciaten did not refer. Citations so worded may
rag empioyars and pave the way for highar
penailies, but ey won't save many ampigyeos
from (njury or geath

Cne cf the most innovative features of this law
was the walkaround. 1t authorizes the employer
and a representative of his amgloyees  to
aucempany an inspector on Fis rounds. The
purpose benind it is to allow the employes
representative to call the inspector’s attention fo
potentially hazardous condinions and the amnicvyer
{c see what the inspector i3 concarned about so
he can 2¢ :n a postion to axpiam it or correct i,

I think the walkaround is e of the oeter
features of this law byt | ragret 10 say that we
bave bean contronted with a numbsr of DRI

USHA  conducted inspectinng  in che
abserce of amployer or empioyee reprasentatives.

1G NGt
J

FORTY-E£1G8MHT INIULATIONS 1MC.
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Construction sitss seem to be Quite &;
Hist. Thers, of course, is some Aifficyly
a legal inspection party when many Con :
and many trade unions have men at "™
single job-site. The problems which aris
walkaround rights are rot accordaqg

greater, however, for they oiten affact 3
purpose for this iaw's existerce, The . %
contractor gets cited, ‘or 2xampie, bs‘caus:?f—;
Ingpector thought the mer on the UNSafe ennss
workad for the cement mason ‘wn2n theg :;'{.L
worked for the window installation COntracty
4 pickup trucs with improperly storeq Hlamm
liquids in the 2ack 1s parked near the Site, v £
prime coniractor 1s cited but the offending %’3& g
DWner was a suppier. These problemg Wiiilg r@‘.
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seen avoided if OSHA nag accorded the parta ;
their watkarouna rigrts. Of course. yOU can't gals
Nazardous conditian abated when YOu citg tad
wrang  emplcyer  Asd. of you  arss S5y b
citations with reasonable promgetness, oy the tike
you realize that you cited the wrong contracier
the probiem may have become mcor. '
in.-my opiman the CGeosupational

Healtrh Agt 15 v, s
laucatory and the mech
achieving these pu Aithoug
lems ware not contemplates. the ay

man, drattee very sou iy Aoy
interreated and :
The prablems which nave arisen
princigally the -osult of the failure ¢
more carefuily observe the law as wnien. ©
OpIN.ONg, more experience, and {ime .56
cure much of this. Laws don': make ance:s c“:;
devils overnjght but they can have 3. 3?“‘5”;,t .
irfiience on cur conduct. Tais aw nas 51'?-~
made peoote mare careful ard more £oNSCIY
the need for worker safety and remth. A%
problems it has createa are Nttig ones @ieh -
are comparad with the overall reasans ‘¢
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-- reducing the appalling sasualty tol’ »H-i e
; e, armd] B
been an unfortunate resuit of our incLs'@ :
commaearcial progress. :
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