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CLAIM DIVISION 

PHONE 8 1 2 0  MURRAY HILL

A ugust 27, 1929.

Dr. R obert A- Eehoe,
C o llege o f M ed ic ine,

Eden and B ethesda A venues, 
C in c in n a t i ,  O hio.

s

Dear D octo r:

I  am e n c lo s in g  f o r  your rev iew  a copy o f  a  l e t t e r  

from ou r a t to rn e y s  and a copy o f  th e  d e p o s i t io n  o f  D r. Cash.

I  have se n t c o p ie s  to  Mr. Y/ebb.
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C O P Y

THOMPSON, KNIGHT, BAKER & HARRIS

R epub lic  Bank B ld g .,

D a l la s , Texas

August 23, 1929

Mr. C a lv in  P . R e id , M anager, 
L i a b i l i t y  Claim  D iv is io n ,
The T ra v e le rs ,
30 -  42 B ast 42nd S t r e e t ,
New York, N.Y.

On the . 25 th  day o f  J u ly ,  1929, th e  w r i te r  p a r t i c ipa te d
in  th e  ta k in g  o f  th e  d e p o s i t io n  o f  D r. Cash o f  A b ilen e , T exas. The 
w r i te r  went away a f t e r  th a t  on h is  v a c a t io n ,  v/hieh acco u n ts  fo r  th e  f a c t  
t h a t  we have n o t w r i t te n  you w ith  re fe re n c e  to  th e  above m a tte r .

I  e n c lo se  h e re w ith  copy o f  D r. C ash 's  d e p o s i t io n , which g iv e s
in  c o n s id e ra b le  d e t a i l  h i s  co n n ec tio n  w ith  th e  case and h is  f in d in g s  and
h i s  trea tm en t*  I  th in k  th a t  Dr* Kehoe would l i k e  to c o n s id e r  t h i s  d e p o s i t io n .

S ince you w i l l  p ro b a b ly  w ant to  re a d  th e  d e p o s i t io n, I  w i l l  
n o t u n d e rtak e  to  summarize i t *  The f a c t  i s  th a t  Dr. Cash does n o t seem .

u s u a l ly  s u s c e p t ib le  e c ts  o f  g aso lin e»  He a ls o  seems to  th in k
th a t  E th y l g a s o l in e  had som eth ing to  do w ith  th e  t ro u b le ,  and he says he has 
had a n o th e r  p a t i e n t ,  by  th e  name o f  who had hand led o rd in a ry  g a s o l in e
fo r  some tim e  b u t upon s t a r t m ^ t o  h a n c u ^ S th y l  g a s o l in e  he developed t h i s  . 
same k in d  o f  r a s h  b u t t h a t  ^ ^ P B r g s p o n d e d  r e a d i l y  to th e  same tre a tm e n t which 
th e y  gave M cDaniel and th a t  n e T T B H j ,  i s  now a w e l l  man. I t  ’would seem a lso  

th a t  he th in k s  th e  b u rn s cou ld  h a v e h a d  som eth ing to do w ith  th e  change in  th e  
bone s t r u c tu r e  in  th e  j o i n t s ,  a s  i s  ev idenced  from  th e  q u e s tio n  and answ er on 

page 25, a s  fo l lo w s : •

Re: v * C o n tin e n ta l O il 
Company -  E th y l G aso line  Corp.

Dear ¿J ir :

to  knoYi what caused t r o u b le .  He th in k s  th a t i s  un-

"Q. T hat s t i f f n e s s  in  th e  j o i n t s  and th e  e n la rg e ­
ment t h a t  you spoke o f ,  i s  t h a t  ev idence o f  t h i s  
p r im ary  c o n d i t io n  th a t  you spoke o f?  ■

"A. No. I t  would he ev idence o f  b o th . In  o th e r  
w ords, you cou ld  g e t — from a b u rn , l a s t i n g  
over a  p e r io d  o f  fo u r  o r f i v e  m onths, you cou ld
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g e t a change in  th e  bone s t r u c tu r e  i t s e l f ,  
j u s t  as  in  th p  p r im a ry .H

Of c o u rse , he goes on to  say t h a t  the  a r t h r i t i s  co u ld  have 
been caused by v a r io u s  k in d s o f  p o iso n  in  th e  system . 1

Taken as a  w hole, I  b e l ie v e  t h i s  d e p o s i t io n  i s  n o t damaging 
to  us to  any g re a t  ex ten t*  I  b e l ie v e  t h a t  h r .  Gash i s . a  f a i r l y  good man 
and th o ro u g h ly  co n sc ie n tio u s*  ‘ .

U r. Scarborough in d ic a te d  th a t  th e  case  cou ld  be s et t l e d  f o r  • '
a  t o t a l  o f  ¿7 ,5 0 0 .0 0  and th a t  th e  G S F & G had  te n tat i v e l y  o f fe re d  to  pay 
¿ 2 ,5 0 0 .0 0 , and th a t  i f  he cou ld  g e t § 5 ,000 .00  fo r  th e  C o n tin e n ta l p eo p le , 

th e  case cou ld  be s e t t l e d .  I -u n d e rs to o d  Mr. Scarborough to  say  th a t  th e  
U 3 F U G  had t e n ta t i v e l y  o f fe re d  to  s e t t l e  f o r  th e  com pensation c la im  o f  
.’-2 ,500.00 b u t U r. Cham berlain o f  th e  B a l ia s  o f f i ce  o f  th e  U 3 F & G, t h i s  
be ing  a b ran ch  o f f i c e  o f th a t  Company and Mr, Cham berlain be ing  th e  A s s is ta n t  
S u p e r in ten d en t o f  th e  C laim  D epartm ent, s a id  th e y  had made no such o f f e r ,  bu t 
chat t h e i r  r e p r e s e n ta t iv e  c a l le d  on l b .  Scarborough b e fo re  Dr. Cash’ s d e p o s i t io n  
was ta k en  -and endeavored to  p ro cu re  a  re le a s e , in  c o n s id e ra t io n  o f  th e  com pensation 
paym ents a l re a d y  made and th e  tre a tm e n ts  g iv en  to  McDaniel, and den ied  l i a b i l i t y  
and f u r th e r  com pensation* He to o k  th e  p o s i t io n  th a t th ey  had never been l i a b le  
to  pay com pensation under oi.tr lav/* He f u r th e r  says th a t  U r. ’3earborough o f fe re d  
to  ta k e  § 2 ,500 .00  a t th a t  tim e and f i n a l l y  come down to  §1 ,800 .00  b u t they  -would 
n o t pay i t ,  and Ur* Cham berlain a d v ise s  me th e y  have n o t i f i e d  th e  I n d u s t r ia l  
A cc iden t Board th a t  th e y  have den ied  l i a b i l i t y  and a re  d is c o n t in u in g  com pensation  
paym ents and a re  go ing  to  c o n te s t  any f u r th e r  c la im.

Mi’. Cham berlain a d v ise s  th a t  i f  any payment i s  made th e  su b ro g a tio n  
r i g h t s  o f  h i s  Company w i l l  have to  be c o n s id e re d  as he f e e l s  th e  Ü 3 F & G has 
been th e  ’g o a t ’ a l l  th e  way a lo n g  and he would l i k e to  recoupe some o f  h is  lo s s ,  
i f  p o s s ib le .  However, in  deny ing  l i a b i l i t y  on th e  com pensation  c la im  he au to ­
m a t ic a l ly  p la c e s  h is  company in  th e  same b o a t w ith -u s . Of c o u rse , i f  any 

paym ents a re  made th e  su b ro g a tio n  r i g h t s  o f  th e  U S F & G, under th e  Texas 
s ta t u te s ,  w i l l  have to  be c o n s id e re d .

As to  Mr. S carbo rough ’ s  p ro p o s i t io n  to  s e t t l e  th e  ma tte r  f o r  
§ 5 ,0 0 0 ,0 0  from  th e  C o n tin e n ta l O il Company, I  am r ath e r  in c l in e d  to  th in k  s a id  
p ro p o s i t io n  was one made w ith  a v ie?/ o f  t r a d in g  on i t ,  and th a t  he would tak e  
l e s s  money. I  am in c l in e d  to  th in k  th a t  U r. Scarborough was w earing  h is  
’poker f a c e ' th e  m orning he made th a t  p ro p o s i t io n .  . ■

I  am aw are t h a t  Mr. Srnedley and Mr. H am ilton th in k th a t  ?/e w i l l  
n o t be a b le  to  g e t him to  red u ce  h is  demands. Of c ou rse , I  may be m is tak en  
in  my ju d g n en t, b u t I  have had some d e a l in g s  w ith  Mr. Scarborough , and h is  
a t t i t u d e  in  t h i s  m a tte r  le a d s  me to  b e l ie v e  th a t  he does n o t th in k  a  g re a t  deal 
o f  h is  ease and w i l l  ta k e  l e s s  money.

Mr. Smedley h a s  been to  Denver and c o n su lte d  w ith  th e  G eneral 
A tto rn e y  f o r  th e  C o n tin e n ta l O il Company, and I  u n de rs tan d  from him th a t  a

- KB  0031519 .
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l e t t e r  has been w r i t te n  from Denver to  th e  E th y l G aso line  C o rp o ra tio n  i n  an 
e f f o r t  to  f in d  o u t i f  th e  E th y l  G aso lin e  C o rp o ra tion  w i l l  c o n t r ib u te  tow ard ' 
a s e tt le m e n t and I  u n d e rs tan d  from him th e y  have abou t come to  th e  c o n c lu s io n  
th a t  th e y  w i l l  endeavor to  work ou t a  s e tt le m e n t o f th e  case*  He has asked 
us to  a d v ise  him what we th in k  about a s e t t le m e n t ,  and we a re  adv i-sing him . 
much in  l i n e  w ith  th e  e x p re ss io n s  in  t h i s  l e t t e r .

In  v iew  o f  th e  im portance o f  t h i s  case  upon th e  b u sin e ss  o f  th e  
E th y l G aso lin e  C o rp o ra tio n , we a re  a l l  in  agreem ent th a t  same shou ld  be 
h and led  in  such a way a s  to  n o t in ju re  th e  b u s in e ss and to  p re v e n t o th e r  
s im i la r  d a m n s , i f  p o ss ib le *  V/e w i l l  s t a t e ,  how ever, a t  the  o u ts e t ,  th a t
o r d in a r i l y  we a re  n o t in  fa v o r  o f  making t e s t  s u i t s  in  damage s u i t  c la im s . In  
a g re a t  m a jo r i ty  o f  such c a se s  th e  outcome i s  ad v erse  to th e  b u s in e ss  concerned .

7/e have a l re a d y  exp ressed  to  you th e  th o u g h t, and, o f  c o u rse , we . 
Tinders tan d  you a l re a d y  had i t  in  m ind, th a t  i f  we c o n te s te d  t h i s  case  and go t 
a fa v o ra b le  o p in io n  i t  would be o f  g re a t  b e n e f i t  in th e  h an d lin g  o f  f u tu re  c la im s, 
i f  any shou ld  a r i s e ,  bu t th a t  i f  an ad v erse  r u l i n g  was had i t  would be d e tr im e n ta l  
in  th e  h an d lin g  o f  f u tu re  c la im s« Our th o ugh t i s  tha t  a  s e tt le m e n t shou ld  be had 
i f  i t  can  be had fo r  a nom inal sum. I  am n o t in c l ine d ,  how ever, to  recommend 
a s e tt le m e n t o f  $ 5 ,000 .00  in  t h i s  case* The q u e s tion  o f  w hether s e tt le m e n t 
should  be made on th e  b e s t  p o s s ib le  b a s is ,  shou ld  be determ ined  m o s tly  from 
th e  s ta n d p o in t o f  p o l ic y .  A f te r  g iv in g  th e  m a tte r  some c o n s id e ra b le  c o n s id e ra t io n  
we re c o g n iz e  th a t  th e re  i s  some chance o f  an ad v erse  v e r d ic t  a g a in s t  th e  
C o n tin e n ta l O il  Company, p ro v id ed  th e  p l a i n t i f f  h i ts  upon a  p ro p er th e o ry  and 
amends h is  p le a d in g s  so as  to  m eet i t ,  th en  I  th in k th a t  th e  adverse  r u l i n g  
would p ro b ab ly  be based  upon th e  f in d in g  th a t  th e  pa r t i c u la r  b a tc h  o f  g a so l in e  
which p M .  hand led  was im p ro p erly  m ixed in  th e  r e f i ne r y  o f  th e  C o n tin en ta l 
O ^ G m m m y , and th e  p ro o f  would be , as I  co nce ive  i t ,  somewhat a long  t h i s  l i n e  -  

a t to rn e y  would concede th a t  o rd in a ry  com m ercial E thy l g a s o l in e , In  
w n ic r ^ h e  t e t r a - e t h y l  f l u i d  was p ro p e r ly  m ixed in  p ro p e r q u a n t i t i e s ,  would n o t be 
harm fu l to  a. f i l l i n g  s ta t io n  a t te n d a n t and t h a t  such harm as came to  t h i s  man co u ld  
o n ly  come a s  a  r e s u l t  o f  th e  p resen ce  o f  la rg e  q u a n t it i e s  o f  th e  f l u i d  in  th e  
g a s o l in e , ta k in g  th e  p o s i t io n  th a t  t e t r a - e t h y l  f l u id ,  b e in g  a  le a d  e x t r a c t  o f  
some k in d , would a c tu a l l y  cause  harm, and l a r ^ s s u r n i ng  th a t  i s  a  f a c t ,  when 
used pu re  o r  In  la rg e  q u a n i t i t e s ,  and th a t  hav in g  hand led  t h i s  E th y l
g a s o l in e  w ith  to o  much t e t r a - e t h y l  f l u i d  i ^ ^ ^ c a u s e d h i s  t r o u b le .  But i f  th e  
d e c is io n  i s  b ased  upon t h i s  s ta t e  o f  f a c t s ,  i t  would n o t n e c e s s a r i l y  r e f l e c t  
a d v e rs e ly  to  th e  E th y l  G aso line  C o rp o ra tio n .

Of c o u rse , th e  C ourt m ight n o t p e rm it such an  a p p l ic a t io n  o f  th e  
d o c tr in e  o f  r e s  ip s a  lo q u i tu re  and he m ight n o t  be a b le  to  g e t t o  a ju r y  on t h i s  
k in d  o f  a th e o ry .  The a u th o r i t i e s  a re  in  c o n f l i c t  in  t h i s  k in d  o f  a s i t u a t i o n .  
A lso he i s  up a g a in s t  th e  problem  o f  p ro v in g  by  some one th a t  h is  c o n d i t io n  i s  
th e  r e s u l t  o f  le a d  in  th e  system . I  r e a l l y  do n o t see how he i s  go ing  to  
prove t h a t .  ‘

Y/e have one case  in  Texas by one o f  o u r in te te n n e dia te  A p p e a tla te  
C o u rts , b u t w hich was approved by the 'S uprem e C ourt in  which l i a b i l i t y  was 
found in  an analogous c a s e . I t  i s  th e  c ase  o f  A rm strong P ack ing  Company v .
Olem, l o l  3W 576» M rs. Clem bought a c e r t a in  b rand  o f  la u n d ry  soap , m anu factu red
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by th e  A rm strong p eo p le , w hich she used  in  th e  fa m ily  la u n d ry  and h e r  hands, 
arms and' o th e r  p o r t io n s  of, her; body came in  c o n ta c t w i th  th e  soap and she 

became p o isoned  and h e r s k in  became in fe c te d ,  cau s in g  c o n s id e ra b le  t r o u b le .
Prom th e  o p in io n  h e r  c o n d i t io n  m ust have been somewhat l i k e  th a t  o f  l.'cD an ie l’ s , 
ex cep t th e re  does n o t seem to  have been  any t r o u b le w ith  th e  j o i n t s ,  .-and th e  
p ro o f  showed th a t  th e  A rm strong P ack ing  Company u sed  seme k in d  o f  p o iso n  in  . 
th e  m anu fac tu re  o f  th e  soap , w hich, when p ro p e r ly  pro c e sse d , was n e u t ra l iz e d  
in  th e  m anu fac tu re  o f  th e  ?oap and became h a rm less  in  th e  p re p a ra t io n  o f  th e  
soap. The o p in io n ,.s ta te s  th a t  th e  p o iso n  used  in  th e  soap so ld  to  A rs. Clem 
was no t n e u t ra l iz e d ,  bu t I  am n o t su re  w hether t h a t i s  based  upon d i r e c t  ev idence 
from an a n a ly s is  o f  seme o f  th e  soap  a c tu a l l y  soJLd to  M rs. Clem o r  w hether th e y  
a r r iv e d  a t  th a t  c o n c lu s io n  by  c i r c u m s ta n t ia l  ev idence to  th e  e f f e c t  th a t  th e  
p o iso n  vras alw ays p la c e d  in  th e  soap in  i t s  p re p a ra t io n  and was, when p ro p e r ly  
p ro cessed , n e u t ra l iz e d ,  and th a t  t h i s  p a r t i c u la r  q ua n t i ty  o f  soap produced .the 
r e s u l t s  alw ays o b ta in e d  from such p o iso n  n o t n e u t ral iz e d ,  and th e  C ourt f in d s  
th a t  th e  ev idence was s u f f i c i e n t  to  show* th a t  th e  P ack ing  Company was n e g l ig e n t 
in  th e  p re p a ra t io n  o f  t h i s  p a r t i c u la r  b a tc h  o f  soap.

I t ,  o ccu rs  to  u s th a t  i f  p l a i n t i f f ’ s a t to rn e y  h i t s  upon some such 
th e o ry  in  th e  f l ^ H V c a s e  th e y  would have a  b e t t e r  chance o f  go ing  to  th e  
ju r y .  ■ •

In  v iew  o f  th e  f a c t  th a t  our e x p e r t  p ro o f  w i l l  show, u u d isp u to d ly , 
th a t  com m ercial E th y l g a s o l in e  p ro p e r ly  m ixed w i l l  n o t p roduce harm, I  am in ­
c l in e d  to  th in k  th a t  th e  C ourt would a lm ost be fo rced  to  ta k e  th e -v iew  th a t  th e  
C o n tin e n ta l O il Company had a  r i g h t  to  p la c e  p ro p e rly  m ixed E th y l g a so l in e  on th e  
m arket a d th a t  th e re  would be no l i a b i l i t y  from the  s a le  o f  o rd in a ry  E th y l 
g a s o l in e , b u t ,  o f  c o u rse , i f  th e y  shou ld  come in  under t h i s  o th e r  th e o ry  th a t  
t h i s  p a r t i c u la r  b a tc h  o f  g a s o l in e  was n o t p ro p e r ly  m ixed and co n ta in ed  to o  much 
o f  th e  le a d  f l u i d ,  th e re  m igh t be some chance o f  an ad v e rse  v e r d ic t ,  b u t th a t  
shou ld  n o t n e c e s s a r i l y  r e f l e c t  a g a in s t  th e  E th y l  g as o l in e  g e n e ra l ly .

Eh*» '■ 'ash seems to  have an id e a  „ tha t t h i s  E th y l g a s o lin e  hand led  
b y ^ f j m ^  had som eth ing to  do w ith  h is  c o n d i t io n . I  am in c l in e d  t o th in k  
he b-.-lieves th a t  more s t ro n g ly  i ^ v i e w  o f  th e  ex p er ien ce  o f  t h i s  m a n ^ ^ H f £  b u t 
i t  i s  i n t e r e s t i n g  to  know th a t  o n ly  had a  r a s h  which was r e a d i^ ^ c u r e d
by th e  s ta n d a rd  tre a tm e n t f o r  such th in g s ,  b u t ,  upon t h i s  th e o ry , ' we -o no t 
a n t i c ip a te  an  ad v erse  r u l i n g  by  th e  C o u rts .

I  judge th a t  D r. Cash’ s id e a  i s  th a t  from th e se  two c a se s  E th y l 
g a s o l in e  would n o t lie  harm ful, to  th e  o i 'd in a ry  f il l i n g  s ta t i o n  a t te n d a n t ,  b u t 
th a t  c e r ta in  p eo p le  would be more s u s c e p t ib le  to  the  i l l  e f f e c t s  o f  E th y l 
g a so l in e  much as  some peo p le  a re  more s u s c e p t ib le  to  th e  i l l  e f f e c t s  o f  o rd in a ry  
g a s o l in e .  I f  th e  p l a i n t i f f  shou ld  p roceed  on t h i s  th e o ry , I  am in c l in e d  to 
th in k  th e y  would lo s e  a s  a m a tte r  o f  law .

I  do n o t th in k  th a t  th e  C ou rts  would e v e r h o ld , and I  have 
found no a u th o r i ty  t h a t  would su p p o rt such a h o ld ing , th a t  a m a n u fa c tu re r . 
would be l i a b l e  under any th e o ry  fo r  m an u fac tu r in g  a p ro d u c t g e n e ra l ly  s a fe  bu t

-  He 0011521 .
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th a t  would produce harm in  a v e ry , v e ry  sm a ll p e rcen tag e  o f peop le  who 
m ight be g r e a t l y  s u s c e p t ib le  to  th a t  p a r t i c u la r  k ind  o f  p roduct»

P l a i n t i f f ,  so f a r ,  h a s  n o t amended h is  p le a d in g  -  I am su re  i f  
he goes to  t r i a l  t h a t  h e 'w i l l  do so . The p re s e n t p le a d in g , as  you know, iS  
v e ry  s h o r t  and m ere ly  s t a t e s  th a t  th e  C o n tin e n ta l Oil  Company m anu factu red  
E th y l ga s o l in e  which co n ta in e d p o iso n , t h a t . t h i s  g as o l in e  was s o la  to  th e  em ployer 
o f ^ m H | ^ a n d  d ispensed  i t  and came in  c o n ta c t w ith  i t,  abso rbed
th e  p o x B O ^ in to  h i s  sytem  w hich h as produced th e  harm com plained o f .  I  do no t 
th in k  he 'would be ab le  to  s u b s ta n t ia te  any such a lle g a t io n s  and f e e l  c e r ta in  
th a t  he w i l l  p roceed  on some o th e r  th e o ry , p ro b ab ly  on th e  th e o ry  o f  the- Clem 
case m entioned  above.

I  f e e l  re a s o n a b ly  su re  to o  th a t  a t  l e a s t  th e  ju r y  would f in d ,  
i f  th e y  were p e rm itte d  to  do so , t h a t  th e  E th y l g a so l in e  produced th e  ra s h  
on th e  body o f  M cD aniel. "

v7e th in k  t h e i r  chances o f  g e t t in g  a f in d in g  th a t  th e  a r t h r i t i s  
was a r e s u l t  o f  the  E th y l g a so lin e  a re  n o t v e ry  good.

To r e v e r t  ag a in  to  th e  a d v i s a b i l i t y  o f  s e t t l i n g  t h is  case  w i l l  
s t a t e ,  in  my o p in io n , th a t  s e tt le m e n t o f  t h i s  case  would have v e ry  l i t t l e  
e f f e c t ,  i f  any, u p o n ;th e  b u s in e s s  in v o lv ed , and I  am f u r th e r  in c l in e d  to  th e  
b e l i e f  th a t  th e  lo c a l  p u b l i c i t y  th a t  would r e s u l t  from  a t r i a l  o f  th e  case  in  
th e  F e d e ra l Court a t  A b ilen e , even though th e  r e s u lt  was fa v o ra b le  to  th e  Company, 
would have more, d e tr im e n ta l  e f f e c t  upon th e  s a le  of  E th y l g a so l in e  th a V a  s e t t l e ­
ment o f  th e  case ou t o f  cou rt*  Of c o u rse , th e  new spapers would p la y  i t  up 
somewhat' and l o t s  o f  peo p le  would re a d  abou t the  tr i a l ,  and even though th e  
v e r d ic t  were fa v o ra b le  to  th e  Company a good many peop le  would d o u b tle ss  become 
su sp ic io u s  o f  even buy ing  E th y l g a s o l in e .

Mr» H am ilton  f e e l s  t h a t  th e  case  shou ld  be s e t t l e d . He i s  a  
man who h as  had c o n s id e ra b le  ex p e r ien ce  in  th e  h a n d lin g  o f  damage s u i t s  f o r  
r a i l r o a d  com panies and o th e r  i n t e r e s t s ,  b u t we a re  n o t in c l in e d  to  th in k  
th e re  i s  as  much danger in  th e  ease  a s  he seems to  th in k  th e re  i s .

S ince d i c ta t i n g  th e  above I  have re c e iv e d  an o th e r le t t e r  from 
i i r ,  Smedley and e n c lo se  h e rew ith  a  copy o f  my r e p ly .

■  Yours v e ry  t r u l y ,

. - ; -r

PG:D
Enc.
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THOMPSON, KNIGHT, BAKER & .HARRIS 

By (S igned) P inkney .Grissom
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August 23, 1929.

H r. G* 3« aned ley , 
le g a l  D epartm ent, 
C o n tin e n ta l O il Go., 
G ic h ita  P a l l s ,  Jemas«

R3 : C o n tin e n ta l O il Co.

ja r  v i r :

- I  have your l e t t e r  o f  August 22nd iv itli r e fe re n ce  to  t h i s
m a tte r .  Y este rday  a f te rn o o n  I  d ic ta te d  a l e t t e r  to  our c l i e n t ,  and I  
assume th e  E th y l G aso line  C o rp o ra tio n  w i l l  communicate d i r e c t  w ith  th e  
C o n tin e n ta l O il Company on th e  q u e s tio n  o f  s e tt le m en t.

I  ad v ised  them, -in my o p in io n  th e re  was some l i t t l e  danger in  th e  
law s u i t ,  b u t th a t  we had a g re a t  d e a l  o f  con fidence  in  ou r d e fen se , th a t  
I  b e l ie v e d  i f  th e  p l a i n t i f f  wa3 a b le  to  re c e o v e r  he would have to  do so upon 
th e  th e o ry - th a t  t h i s  p a r t i c u la r  g a so l in e  which llcDan ie l hand led  was im p ro p erly  
m ixed, and th a t  I  b e l ie v e d  th e  overw helm ing te s tim on y  would show th a t  o rd in a ry  
com m ercial E th y l g a s o l in e  is  no t harm fu l and I  b e l ie v e d  i f  th e  p l a i n t i f f  ex p ec ts  
to  re c o v e r  he would p ro ceed  on th e  th e o ry  laid*dow n by  th e  Court o f  C iv i l  A ppeals 
o f  D a l la s  in  th e  e a se  o f  A rm strong P ack ing  Company v . Clem, 151 ST/ 576, in  
which w r i t  o f  e r r o r  was re fu s e d  by th e  Supreme Court« I f  you have n o t ex­
amined th a t  c a se  I  would l i k e  f o r  you to  do so and ad v ise  us what you th in k  
abou t i t .  The c o u r t  u n d o u b te d ly  a p p l ie d  th e  d o c tr ine  o f  r e s  ip s a  lo q u i tu r  in  
th a t  c a s e , b u t re c o v e ry  was p e rm itte d  o n ,th e  th e o ry th a t  th e  soap in  q u e s tio n  ■ 
c o n ta in e d  p o iso n , which I  assume was l s re , and which had n o t been n e u t ra l iz e d  
in  th e  m anu fac tu re  o f  th e  soap, and th a t  th e  p l a i n ti f f  p roceeded  on th e  
th e o ry  th a t  o rd in a ry  ly e  was n e u t ra l iz e d  in  th e  m anu fac tu re  o f  th e  so ap ; th a t  
l i r a .  Clean bought t h i s  p a r t i c u la r  b a tc h  o f  soap and u sed  i t  and was bu rned  by 
th e  ly e ;  t h a t  she cou ld  have go t th e  ly e  from  no o th e r  sou rce th an  from th i s  ■
soap ; t h a t  ly e  was used  in  th e  m anu fac tu re  o f  th e  soap , t h a t ,  th e re fo re ,  t h i s  
must have been th e  same ly e  as  was used, in  th e  m anu fac tu re  o f  th e  soap ; t h a t ,  .' 
th e re f o r e ,  th e  soap was n o t p ro p e r ly  m an u fac tu red ; th a t  t h i s  p a r t i c u la r  b a tc h  ; 
o f  soap which ivlrs« Clem bought was n e g l ig e n t l y  m anu fac tu red .

I  canno t b e l ie v e  th a t  p l a i n t i f f  co u ld  e f f e c t  a  re c ov e ry  on any 
o th e r  th e o ry  th a n  t h i s ,  and I  do n o t b e l ie v e  th a t  ac tu a l l y  th a t  shou ld  r e f l e c t
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a g a in s t  o rd in a ry  E th y l g a s o l in e , b u t, o f  co u rse , i t would to  some e x te n t ,  
bu t i f  re c o v e ry  was a llow ed upon th a t  th e o ry  in  t h is  case  and same was pu t 
upon th e  books i f  wpuld n o t be such a dangerous p reced en t as  would a re c o v e ry  
on th e  th e o ry  th a t  o rd in a ry  E th y l G aso lin e  was h armfu l.

I  am in c l in e d  to  th in k  th a t  Mr. Scarborough w i l l  tak e  le s s  
th an  .34,000.00 fo r  t h i s  case  -  I  canno t b e l ie v e  he th in k s  a g re a t  d e a l  o f  
h is  s u i t ,  ■ -

I  f u r th e r  ex p ressed  th e  o p in io n  to  ou r c l i e n t  th a t  I  d id  n o t 
b e l ie v e  a s e tt le m e n t o f  t h i s  s u i t  would p re ju d ic e  th e  p roduc t, in  q u e s tio n  to  

any a p p re c ia b le  e x te n t ,  and I  ex p ressed  th e  f u r th e r o p in io n  th a t  a t r i a l  
o f t h i s  case  in  f e d e r a l  C ourt a t  A b ile n e , even though i t  m igh t be s u c c e s s fu l ,  
~/ould damage th e  p ro d u c t much more th a n  ?/ould a se t t le m e n t .  The o n ly  th in g  
th a t  th e  average man: would know abou t th e  law  s u i t would be th a t  th e re  was a 
law s u i t  in v o lv in g  p e rso n a l i n j u r i e s  which were a t tr i b u te d  by some one t ’o :: 
E th y l G aso lin e  and many peop le  would become su sp ic io u s  o f  th e  p ro d u c t. I  
th in k  th e se  c o n c lu s io n s  a re  c o r r e c t .

The q u e s tio n  o f  w hether o r n o t th e  s u i t  shou ld  be se t t l e d  shou ld  
be based  more o r l e s s  upon th e  p o l ic y  which th e  in te r e s te d  p a r t i e s  in te n d  to  
p u rsu e . I  th in k  th a t  in  v iew  o f  th e  f a c t  th a t  l i a b il i t y ,  i f  any e x i s t s ,  w i l l  
be p re d ic a te d  upon th e  im proper m anu factu re and im proper m ix tu re  o f  com m ercial 
g a so l in e  r a th e r  th a n  upon th e  f l u i d  i t s e l f ,  th a t  your c l i e n t  i s  much more 
in te r e s te d  in  a s e t t le m e n t th an  i s  th e  E th y l G aso line  C o rp o ra tio n .

I  ag ree  w ith  you th a t  vie shou ld  e i th e r  have th e  d e p o s i t io n s  o f  
D rs. Kehoe and M aehle o r  have them p e rs o n a l ly  p re s en t  a t  th e  t r i a l ,  and a lso  
have some one connected  w ith  th e  E th y l G aso line  C o rp o ra tio n  to  t e s t i f y  as  to  

th e  c o n te n ts  o f  th e  f l u i d  and th e  e x te n t to  w hich Eth y l g a s o l in e  i s  so ld  
th ro u g h o u t th e  U n ited  S ta te s  and to  th e  p ro b ab le  number o f  men who hand le  i t  
in  s e rv ic e  s ta t i o n s ,  e tc ,.

I  w i l l  ta k e  t h i s  m a tte r  up w ith  th e . Company and see v/hat can be 
done abou t m aking arrangem en ts f o r  p e rs o n a l a tte n d an c e  o f  th e se  w itn e ss e s  o r 
th e  ta k in g  o f  t h e i r  d e p o s i t io n s .

Yours v e ry  t r u l y ,

THOMPSON, hKTGHT, BAKER & HARRIS  

By
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