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150 (ASUIING AGHTEMENTS OF BUNGEARY Fobletes

(it ot 3 ke caerd by the pur-
Qs of a fraudulent seeunty. This
poliey connmes canbibions and doli-
ailions lhe o sntar Lo thoso ulredy
deseqtied

My conudug, Hhoaght is that 1
Lve b wore queshons a1

o~

o

e gven aeaas B, allhogh |
way tvged (hat 1 nol i the happy
possinon of b able fo e all the
answors 1 ane b Jeast performeng my
funebion of provoking e lewmed
comments of you who are i allen-
e at g dienssion

ROUND TABEE VI "
o « BT
DUST DISEASE CASES--ISSENTIALS OF COMPENSA- CH
BILITY—ELEMENTS QF DEFENSE ‘ . ‘
I ! ‘ ! ‘ :
PHROMAS ¢ ANGERSTEIN | B

(1, 1AINO

191 &&, a3 well as verlain otheb sluly

utory  provisions, were uncomstito

tional ‘on grownds other then those
|wevi01lsly presenied to the sugrae ‘
court, jahd, ohso, that there woy 1o |

u-umme low right of actign in Tl ;o ‘
nois for dumuges for injuges to the B '
Iwalth' disabilibies or death fFons 1I|-! |

feged dccupational dienses.

We beeme pssocited e the de-
fenge pf cerlany eases that had been
wt for wal, ad withdrew pleadings
that ﬂud hesty filod, and then pres
seuled coustitulional questiv, and
fi heen enueted at the sime session — sueh (ases became knowdl s “test
ol the Iegisture a5 was i first conss — rases” and. proecdings i all oiher
prowsation act, which provided an ae-  pending cases in both state and fed-
hon at luw for damages, but it wag  erul ddurty were stayed by the courts -
nod undil 1933 that there were two  until l'mse test casey could fimally be
deeisions of the Supreme Court which  determined 1t was held'dhat dhe
ffirmed judgments on jury verdiets * statubdry provisions upou which such
for danages and which also held that | cases wesre based were uneonslitu- v
slatulory provisions were not uncon‘[ tional, that - there was no conuny |
situlional on the grounds presented.|  |aw right of action for alleged aceu- rf
There liad then followed 8 sudden and putioml disenses in Illinvis and tiat .
rill;'“”}’ insensiog “epidemic” of 18W- (o federal courly would follow the HI: P
suis for duaages. Some cases had been uto declared by the Supreme Cour 2 i

0

We D the puvilege and pleasiry
of disoussiog at the Amencn Bar
Awsovintion meeting 1o Boston in 1836,
the defense of suits at law for dam-
ages i oovupational disease cases—
which might well have been callvq
dust diseuse cused in that the oceupsy
fond disensey generally alleged wera
penmocontoss, silicosts, seo-lubirs
ewloss, wnd disenses of the lungy and
wspuetory systew, due Lo the k-
Ao of duisls -nstndly stliea dust

Tiere bad heen w llinois the Oveu,

pattonal Diseases Aet of 191, whirh‘

——— s = -

—
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tied watl lurge jury verdicts tesulls ot Tiinis. As u result of those ebe

g, and many S“CIE CaEeS Were 8P- | gng all other pending suits were Uen
proarhing {rial. A situation was rups '

ly developing that might well have l d_m_.'f‘fz ‘ l

been destructive of industry and em-— rge0 Bodhuizon v Thompson & i

playment throughout the stale 1 Tuglor Co, 360 1. (60; Purks v H

those depression years. Libby-Owens-Fonl Glass Co., 360 11 . l
We had arnved ot the conelusion

130 Rylvestor v Buda Co, 281 1P e
(it the slatulory provisions of the  App. 1'{9; Metreery v. Libbs-Owins- .
e s Ford Glass Co., 363 T 32, and

MeGuire v. Sherwin-Willums (o 87 - .
Fo(2) U2, Gestaolz v. meviean -, 10
Mangaoese Steel Co 87 F (24) 1005,

Gestautz v Amenan  Manganese ‘

181

URirst Nationa) Bank of Ottawa,
Admr v, Wadron Siliea Co., 351 111,
560; Madwson v. Wedion Silies Co,
52 111 60
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AR PIST BlskAsE Ak

ud el prantically b pl-
nfls retinmed Qo eploynenk s sool
o Job wete avnlabde

b some allen stades, b fhat die,
ons wos Dt for dunages Tol
allogd ot diewses, and e gewcd
syt aned yartenbarly the then re-
cent, Wit deeisions ahove welenal
o, woe o very gesl genersl wler-
et and muportatiee and they were
et eleserly sovewed and di-
fltsat],

T sonne otbier eladeg, al that foae,
vompeisation bad been navaded o
aevnpatioral dseuse s either by mnead-
el of papipensation acls af by sep-
arnle wels, o becase of compensition
arts e provided compensition for
wgunes or petsonal wjuoes o death,
trespor b of whether sl mpnes
were arenlentally sitslaitied

fu i, Tugely beeawse of the
Itgainan v fetied b, nd the dea-
stotis i (here was then no slalutory
ot romaean b ght o sl fin
dumgres on alieged ovenpalional -
easee tepbailalivey of - employees
aned of eraployens agreed opon an oc-
el dseases bl whieh was co-
aeledand whieh Decame effechve
O lober 1, 1436

AL the presenl e Uhe stales gens
eally e provided compensition
for wgres of deabilites o death
due (o ocengatiomad diseises and duel
Ao e Dave beeome problens
wnder conpeatin The matter of
sl al Lo Tor dawages Delween vin-
playrcand cinployer Tar alleged ore-
il ey, sl s wenes of
aecnlvntul wpnes or death, s be-
tone one latgely of Tnstoren) mfer-
e et thal o et fedeal
il e Iorl government s
mgnl el the ol common faw sy
fem ol aectons T doages, which s
gl been condimned Ty all
of Ui slates an e eentouieadly,
anadly and fegally wnsowd and det-
nmental to (e pubhe mlerst

o staintony provisions af difer

Steel U, 302 T KL 8 Loed 549,
Auhies v Dupnt Cetlophane Co, 43
I () 42

el

enl sz Tor o shig compensiion
o gases on dealilities or deall
Tt vcenpationad disestses iy vany
areally Tt the Gondamental o ser-
entitie faels s do il deease e,
(e eyetlials of compensabihly ad
elements of defense, nre and should
be of common uud geneeal importanee
and apphieation, A5 wer shall later see,
fowever, the present, selatiee fmpar-
tanee of sueh erses abso varies greatly
- different states and in some states,
depending upon condilions Tater ¢on-
sudired, 1t 18 gradiying to know Uhwt
thev 1o Jonger are serious problens

The providiog of compensation for
Drhahities or dealh resulting fram
oceupational diseuses anstng oot of
audd o the eomse of the employment,
whether by amendwent of previonsly
miing compensalion arls o ke
(hem sppheable to inpues o death
without lomitalion to aecidental i
yes or dealh, o by enartment of
oeeypabional disenses wel3 ng separate
aels, or by comstruetion of provisiong
m compensation wels providing com-
pewsabion for injuries or death, hag
Bty essenlially the extension 1o ds-
abiiies or death resulting feont ocen-
pabione] diseases wrisimg out of und
e course of the cmployuient, of the
vghts, remedies and procodure: that
had been upplicable under competisa-
o acts Lo weenbental ampanes o
Aol ansing oul of and in the course
of the employment The Dindamental
awl benchieent pmeiples and pu.
joses 0f rompensshon for accidental
mpies o deall shoubl be cqually
apphieable {0 deabilities  vesilling
T oevupational diseases.

When all of the essentiml eloments
of compensabihty under whatever act
anulved e present, there i no ques.
B bt Uit wl ressonable and nee-
Isskby wedieal servaces shoutd e
prompily provaded amd Tt compen-
sation should e paod e fnll aecond-
aner wilh the povisions of (e el
m ordor that there may T a (ol and
ety comphanee with the b
weficont punposes wnd - provistons of
the pastienlar el

THOMAS ¢

borases whoe cotpensiton
cdomed for disableent o death al-
beed 1o be dug o dush diseases or
athier alleged - aecupabional diseasey,
bub wy whink afl of the essenlials of
ampeusabilly sre wob present, then
il liecomes necessary to consider van-
ais choments of dofonse and there
then abviously me elements of de-
fense that are proper and upos which
ioliance shonld be plared.

The beneficent purposes of com-
wosaion for dissbilties or death
flom weeupationgl diseases are 1ot
whieved or roalized, neither sre the
mlerests of employens generally best
wrved, nor is the public welfare bene-
fled by impesing upon the consum-
o, pubilie, which ultimadely pays sl
ampensation costs, the burden of
eipense attendand upon eampensation
for disabilities or death net proxi-
mdely enused by occupational dis-
wises bub which are due to ordinary
deoases of Dife. There bave been
ainy injushiees to cwployres gen-
ally by erroneous views and ervone-
oig decisions in dust discase cases
g particularly in cases of alloged or
setual stheosis. The general wolfare
i not benefited by the unwairunted
disfortion or extension of statubory
provigions under the guise or cloak
of wo-called libwra] construction either
by industrial hoards or commissions
or by courls 1f exisling acts are un-
absfactory or insufficient, orderly
rocedure requires the remedy should
be by legislative ennctment. Then-
fore, the defense of claims nol fuirly
within the seope or purview of the
fw undir which they are brotght, 15
of pubbie micrest wd sclunlly essen-
el 1o the proper admsinisteation of
(he Oecupationsl Discases Act.

I e voluntary ohservanee of stat-
atory provisions by cmplayers and
eplvees or Lol Tepresentalives,
sl the wilministration of such pro-
viens by the commissions or eonls,
(e enses that generBy and patticu-
[uly, at Jeast for cortain pertods of
e, have presented the greatest difhi-
wilties have heen what are generally

ANGERSTEIN 15

levmed “ddush dieas™” ey Thiese
ave somelines generdly desenbed o
pnetimoromods anil more parliculaly
ws silivosss nned wshestosis, b piom-
vipally siheosis cuses.

I consilering dust discast easep
{here are ecrtain underlymg facts and
reumglances which selusl prachieg
and experienre bave proved to be
fundamentally esseatti] rol only (o a
considerntion of our subject hut also
to & proper salition of the problesss
of dust diseise eases,

Inasmuch a8 occupational dweases
acts are essentinlly the application of
the prineiples and purposes, rights,
remedies and procedure of compensa-

" tion aets, which bad been in operation
" in most states for many years prior
" o the enactment of occupational dis-
pase legislation, it might seem thal
there should be no partienar Aife-
tulties o problems 1 operating -
- Hor sueh wiels or i their administray
tion by pounmissions or courts, bul
i nctual practice nnd operation they
 hve juvalved many diffienlties, not
[ penerally pxperionced under rmp'ten'—
gition acts, '
» Prabably the outstanding resson for
the principal difficulties or problems
peder - oceupational diseasts acti—
nd particulurly a8 to so-called dust
Risonqe,cusias-as contrasted with con-
pensalion et hus been that there
| vas & genrad -commen knowlddge as
lo aceidental injuries or death by em-
ployers and employees and thayr rep-
resentabiveg as well as by e tedieal
fand legal| professions and wlso by
| those hrvi 15 Lo do with the sdmios-
\Lrut-iup of| compensation acts, that
il not exist ag to oveupational dis-
Eéases'generully and ay to so-called
 dust disense rases in partieutan when
‘sllrln oeouputional disrase cas, first
leame uider compensation Tt mav
e ha stoled, for ater explanation
f that the solution of the prohlems of
ovcupslioval disenses sud egpeenslly
‘the so-called dust disease cases, s
Fhneetly dependent upon an- Aceyrate
"hiowledge reganhog them
Tha [ex]mriumvv iy VATIONS ’.‘lu((‘ﬂ
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anh e me Woeront and Taer
s ok 1 other stiles flal have
approarhued the problem fairly aml
urtellygenlly, 15 eonelny e prool o the
fregong statemen!

Thete was st aveslontal s
or dath commuon L barkground
ol precedente, d - comprasation
arls were esseihidly o skt
of new 1ghls, totnedies el provedn
melend of the ol vommon Ty svs
fomr of sty Tor dunuges AR e
defal mpre was w defiite oevnr-
e al wefinte e awd - plaee,
ad i eenerlly wie definite ob-
petive + tee Disabubties aned
death foer vt disees were ligld
for e comprensable e wse they eame
wibon the defindwn of aeebenl
sl ns nthery, nente seonial poi-
sng, Ly, menmgtis ol Gen-
pnally, Temever, aveupatoonal diseases
sl s led poisoming, sliosis ete
el on er T preods of fune and
wore ol e idontal mgmies and were
wol compensable nmler coupensation
aels Oveapalional diseases were
Stamgens focompon Loy and thes
JARETY \nllmnl copnmnn bis Inmk;:wnul
o precediuts Grenenally i any g
toular stabe st the time m'«'ll]l:lfionrll
draes et heeatne ellecline or dist
Ao enes herame serons prahfems,
fhere wis Bt aetnad knowledge 1o
g hem by the medeal and
lopad yifesaoms or by vt
and ettt having to do with the ad-
minstation of suc arts

i dismsang the subject generally
and wilhent pefermce o e ael W
anv v ol slafe, withonl weference
I the peood ol e saeh ek
Bve D opreration and it hout
refoeme o e genenad kun\\lvduv
Al e e ol I'Ilwlv\ ors and em
plater -l of The medieal and legal
poofe e aml e odminliatie
hody sy yartienhr shade, then
e anly it be eonstdernd e
vl s proeipadly the aathonta-
five sk el nediea] and sen
entiie Ta b pelidue to dists, thie
effect alamy e digmoss of -4
s “,‘W e evnbiadnge of i

DUSE DISEASE CASES

abalitios, 1f any Indivadual viey-
poits quile nlwatly e lirgely .
Muenced by o nonder of fnols i
vluding the proviions of the et of
anc’s own slafe; upon the period of
e such aet has heet 1o operation,
apon the knowledge and experiense
wilh occupational drenses and ol
(he mrthontatwe Tteratme tegarding
them by erployors and employees
wd theit representatives; the knowl.
wlge and expenence of the medival
and Jegal professions, and upon the
Lnowlodee nnd admmistration of Uee
fibunal of the  pasticular  stete
chatged with adwinistering e Jaw

For Instration and without any re.
Neetion upon the secompllments i
amy other slate, with moest of whirh
we are gk pardiebay faihar,
the State of Wiseansin and {he Stale
of Thittss, wilh which we are familiar,
st disease eases, the essentialy of
vompensability and - elements of do.
fense, are no fonger serious prablems
and dust diease eaes are dednglely
ant the wane, althongh for s nusber
of yents they wete very setious pro-
letns

Ag proigs best il lstenting the ns
understandings of employers sod on
ployees, e dalficutties and problens
cotfronling e medial and legal pro.
fosgdons and an wedustual eommis.
s, when ocenpationud dust disense
rases firsh beeame compensable, and
of the ennstruelive procedure {hia|
may be followed to gerure satisfar.
tary  understamding, - sdiinistration
and solntinn of the siliesis dust dis-
case yiroblenn, wo have often roferred
ty “The Faployatality of the Sih-
votpe® preseded Jone 3 1838, Dy
Vovia Weabetz, ehomman of (he 1.
dusteia] Commesston of Wiseonan, l
the twetlv-hind anad weeling of
Diustriad Plsttans and Sugeons, w
Chicagn !

In Illinoks, bemnming Qelober 1,
1936, when tts present, Orenpational
Disenses Aet beenme offertive, dust
disease eases and qartienlaly aliee.

T (July 1938) Inovano, Mrmee

THOMAS

s, e camlual of eposures, e oo
st of silienss and e evaluating
of disahibity, of any, were essenlially
wew subjerty which were bub Jidle
understood mob onlv by caployers
wird employees and their repesenti-
tves amt hy G general pubhe, bt
by stte dopariments of lbor, yublie
fiealth and factory sepeetion, wl by
flie medieal anl Jogal professions, and
by the Industraad Conanssion. There
hael, Doweert, doveloped atborta-
e, seentie and medieal Dternture
wgarhog dust exposures, st dise
eases, and pustiealurly silieosis, The
present Todustnal Commussion of Ui
wois wder the ehwimmanship of Mr
1§ Jay Knight, who is an able and
papericneed Tnwyer, hag made an ot
jensive sude of fhe autharitate -
prure, il s dhepase cases 4re
Joger 1 parhewlar problenr Theye
may Do medical testimony for 1lu-
(ation, that inereased Disear or port-
byonchial markings, or hitum shadows,
are dmghostic of sificosts and
tesd oy, coupled with subjec-
fen complants fo one nnfamiliar
wilh athontitne reeonds, mught Je
considersd ws satllivient basis for wn
award of perastent tofal desabihity,
hawever, the THineie Tndudsial Con-
mrson s presenlly eonstiluded e
qures yroof in seeonlanee with es-
fablished weckienl and seientifie facts
heeatise the eommission has made »
pareful study of the subjeel malter.

When speaking of dust disease
eases, esaentinds of compensability
olements of defense, eongideralion i
given anly to the diseases of silirosiq‘
and ashestoses The onby dusts Hhal
may e malern b of th
tangzs and aberiad mpaiment of e
qasalony funetion, ovenpatinnal dis-
v and disablement, ane slu dus
and st st Wht 15 tenmed
“frop silien dust” (R0 whieh is gilien
i ils meanbined o ag distio-
gaushed I sifieates, 15 the only st
fhat ean produce siheods a any ma-
(vt T wevss il the paeeplion
of adwstos disl which i a0 mape

ete,
siaeh

pesim sihieale and whiel oy pro-

|
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| :
e o fibrosts that s ditaclenstie
anlv of nsbestos duste il 13 mob a
s, None of the inm’gunic"nluﬁr
exeepl Jead, cadmivn, berylltar] el
which may Jve a tosie olfeet, cpnes
any material flrosts, imprannedd” of
wepirpfary Tanclion, disdhjement or
arvapafional - dhsease, Oer el
wirly n von, el eahonifulyn, e
el rrvp.u.uln ele, db nn‘, rodiee
siheasi ar any maderial hang fibrosr.
or patiology The harednese o sharpy
nesst o so-elled abrsstveness of dust
|>:lrl|(5|l‘s that way get g the lings
o oot exse any material Bbross o
disense o pathology o wnv, increased
suseephbilily Lo puhmonary fuheyen
Jinsig !

Sparanpulation over g year
and under heavy expostires, pordiv
pxaminations and slso posh modin
examinubons, have elenly estatilishid
that such dusts as cntborundum, sy
ean, carbide, alummuin . oxde, il
vial abrasives extensively usrd in i
dustry, iron and melul paticles and
even dinond dust, have ot o
duteed iy sgnifieant. hung tisse 1
ety ar eaused any tercgsed soe
geptibility te tuberenlnas. Lakewde
enleiam carhonate, marble, gyirom,
comont or b oxide, and afl dinte
other than free alien wnd nshestne,
have cither been absarhtive ar mert,
anit have oot produced mutenal fibro

sis, impsirment of respieatery fue

tiom, accupalional disease ot dicuble.
ment, wnd, i cannl, be said thal
piilmonary  tbeienkosis ss melopl
therelo. '
The teraus sederesio and anthioro
ote, are drequently wen, bl sidene
merely means ieon partiefes e e
hngs whiclt are el sl s 4 be
mign puenmornnind, and, andhraro,
mered i conl or earhon pot el
i the T s which are wlso ot and
i< morely o pignrentution of The e
Thero may be shien dust in nsacia-

tiom with fran prlscles o slien it -

mcomeehion with coal dush, s i
the enlhraete fiekls, but then the
cortect freminelagy s “sibna gheo-

G wtnacn sheoss” bath of
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which e domanstuble on Xy and
whiel cause Bltosts, m‘l‘\lp!nliull:ll -
e ol phape dialnlity, but b s
e shew dlust and ol the wow or
the oL st thab produses the flro-
v g deense

O Sondamentally wewential that
ety D w vl general wider-
stuthegt of e effert if uny, of van-
atts e wgeen Ui gz sl of A-1y
b sfatun s or wtenedd s, s,
tat Awere e coreel dvfintien i
dssthealion ws deteimmed by the
Bitest uthontatiee, seenfihe and
et | mvestyabine reporty gt
Blepuhne whicd see veeamnzed as -
fuorthutive by thowe who have de-
o hnd ity yels fu the |\|uh|1'm L
cotlnamg Sty fodmg ad wler-
prebdions aovelibed o dvabulities, of
anny, e Vg mint b oven o the
pailts of sl evpenener m o the
ponetsi and peridic exanmalion
oot iy virts of Bage manbog of
gt 1y bl whe thee e
saliew b ol st eapostiees, oy well
o wenbnfal by of el
Yoy oul wen gk pbetoes,
Eehe Jor alher paposs il pol

werely To e subgective complants
af e copy wative e few men who
Bave vdeaer i diet dieesso eases
ot nd @B fetnaatsy s grven
at esstings, ol whose medwal Testr-
mtiy s i physcans who have
ovantiad for the e ol sl
flumeny sl natich e ees wen il
mg, aid who assorade salyectn
enmipbnly et made witl Xy up-
et Bl who lave never had
any w bl ogetenee e goserl
and penadie ev o and Xauys
of Al mew o idisdiv, ary whe me
wal fae et anthontadive pedi-
cab i Blaanie on those
bl

e cifert o vazions dusts apon {he
lungs el e X vy appearsnes, of

ietiof Tove becn aalhontadively de
tormane by years of expen-
menbndinn il shea and other st
and by s digshons of vt -

dustoe e huding evamsnahons of
Pl
bl

BUS T DlalAsk CANES

wieth el wdustries and by gen
etal amd periodic examinations of
men over @y yees m pmeeally
all of the so-callid dusty trades. [n
WY SUSAEeS Aty APPeaTRIces
frave been ehecked wilh pest motfem
findwgs where dealh ovenreid from
variny ees, Tre has ofien been
gest bflienlly and ek confasnn
w e conslensbon and delenunin-
fonof dust dsease ensey beeguse of
ek uf wnfornity or common undvr-
slumbwg o teoms o some of e
erlier Bivratwe and seports, and
the degenipmions of X-vy nppearanees,
and 1 fhe festimony of medseal wit-
nesses wh, regandless of high quulif.
ealns as physcins and surgeons,
e siob wade any speeid stady of
ot b wny specind experence with
died dtises cases

Phe ter “piewocicotes” s of-
Gt Deeat el s g B -
(o deesse ar ns deserptive of
Xeray uppramiers il pven ag hoing
synanymons with flwosts or stieoss
Oyongeomonts - Hetally, and a5 o=
cenlly dehped T By O & Sander,
whost difndeny b Deen secepled
and quoled genealle m reecnl bhlern-
ture mecely weans sk added 1o
the Times ™ Pueumaoennions dues not
snply ar sipnely wny saternd fibvoss
of the loogs or any wgrarment el
respuednry Tunebion or wny diseise
ptllalogien] praeess. o g disease oo
disabihty [ 15 not svienyons wil
filheass or sthicosls, with anthiaco-
silicosty or sitdero-sifiasis ot asbieslosty
Fur tllustration, wnthracosia, a Denigo
[meumoconioss, 15 werely a lerm s
by pthologds to degate o state
of pgmentihicn withonl any material
htosr, eanonl by eont ot vachem, o
oflie mert partieles, or even by eoul
“iohe le s Tonnd o the hungs of
oly dwellers Sideross, a0 beagn
1IIll'llIll()(‘lHlIlJ,\l.\ & ]Ill‘l('l'\f a tenn M-
phial to the depinil s of o patichos
i the s, whieh are mer and
el 1w fonnd - atmong ane
woldvs or giinders of dron eastings,
ete, whero anlifient) e pnding
wheeh ae ga

THOMAN €

Whepe cod mpnng w done an e
antlnaeile rogons where fhoe
siben-ewrmg rock, ol oo nnniy
i done whepe there ae madooml -
postires fo sehea dust, Blnosis nay dos
velop, but the proper leyms appheas
[she an such vascs we anthraco-siheosy
] slerossilicosis, iacawsg the fibrod
o3 1 due b0 the sihea dust and ot
(o won or coal parhieles or dusts

The problen of ditsh disease ensey

and partienlardy that of siheosts, 10 s

fuur 4 essenbialy of compensability g
eutceerned, is determined by admiind
ishative badies, and, the elements of
defense before administrabive bodued
oy partieulr stabe hug been des
pettdent very hurgely upon the genoral

knawledge of the nuthontative Mery. i

gure ok Lhe expericnce of the meds
enl ad togal professions and of thy
admastralive hodies

The problems of dust diseuse casey
aml parlicularly thse of siheows, m§
chuding knowledge of the hazard s
conlral of expusures, the definition
wad dingnosis of sihicosis, the question
ol dsablement, if wy, where siheosi
ensts with und without infection, an
the cmployahlity of ilicaties, are
sulyects primanfy for qualificd e
expetienend medied men, pathalo
pists, roentgennlogisls aad industtin
bypienists, who have devoled many
voars nnd even a lifetime o thos
puibaeitlar fields, and wha have sludiec
and concluled e work and actu

expenence of otbers sod who bavd

contntbuled to and lave knowledge
of the nuthoritutive, scieutific, medid
eal litoraturn sud veports.  Actul
raelical experience i the general and
poriodie exeminations of men m 10
iuslries having sitica and other Just
expostires over 8 umber of yewrs,
and knowledge of sunitar exatina-
tiens and findings of others in simibar
mlistries, have bern aud are of ey
great genersl mporlanee i evglual -
g disblement, if wny, m establish-
ing {hat silientics are employable and
in providing aeeurale and valuable
mfuninalion with reference to silicosis,
ils progaosts, and wlso as to the mei-
douee of tuberculosis aniong woikers
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wheere expasaces ave hevy vonliobind
within galety shandunds ‘
Reporty of mvestugatwons of vinous
indugtries by the United Slulog l’dhliu
Healh Sevviee i by the United
States Depuitinent of Labor am) Bo-
wan of Mmes; e veports of (e
National Silicosis Conference, reporly
of investigations of indusinies and -
vestigabions anil experimental wark

by the Savanse Tabottortes, sud by |

Dr. LeRoy U Gandner und by 'gis-
. 1 4 ] i
ciates; investigations sl reporty? of

the varjons state eommissiohs wid

stde depatients; the work ang pub-
lieations, of D, A, L. Lanaw, Dr Wil-
lin 8. MeGann, v Fugene G,
Penderggess, Dr. Henry K. Panpoast,
. 0. A Sander, Dr. 1 1 Lgmbin,
Dr, NU)T)(‘rt Enzer, and other men of
ligh quphficstion and extensive ex-
perjence; bave beon of tremendoy
impontanre it providmg sy horitative
informabion. o

A bibliography of wulhonthtive t-
eralure Im(l reports, {0 which we are
greatly lmdebled for our expregsed
opipions; 1 altached

Tt shopld be shaied thal the genoral
subject Lf ocelpational diseases 1 n
eootimunlly expuading one bocause of
the evertontinuing indnstriel progress
and the' development of new indus-

tries apd processes. Continued studies

and invesligalions and the earrying
on of surh impartant work ny 18 being
done by:the .Industriul Hygicug Foup-
datign in discovenng and evalunting

industyig) hazards, is of the greatest

impariance beewuse e knowledge of
hazarda and the eonlial of exposures

is fundsmentally exsentinf to the solu- °

tion of occupational discases awl in
the peoper applicabion of compinsy-
tion, '

We shall now mare speeifienlly eon-
sider the esentialy of compensatulity
i gneh dust dhisense eases under the
Tollowing bendings

&1 [}

(1) Txposure 1o Tiie Huzwws or

viie Digease

There must be expusure (o the huz- '

ard of inrurring the oecupadionad dis-
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case e e eanplovineut of the on-
plover wneht Ao B ehoaped with
compensation Some scls, s e [l
Tt !Ill.-\p(‘l'lhl':tHV difines what sl b
comfifule an esposge, bl el ey
pesate does mol ol yiself s
haluhty

Sl 1s ane of e miost commnn
amd o the most abaadant conshitu
oot ol the mawetls and rocks that
make up the st of the varth, anid
any be e the forn of free shea or 1l
iy he combed a5 wsthele Ui
v id 05 meosL eommon foon of
Pree st and quart 2 atd uther stliea-
Beatmg ek e fther dhstations
Thete 3o partwular difiend v
delermiuing w whely orenpation fhere
Iy e expusine (o abea dust, Sl
i misd b o aoszeof from
fo AU werons 1 ander 1o eause 1m-
prviene of long fanehion (A wievon
L) o mdi Y Safely <tand-
ands, bk which ot o assnmedd thal
an vaplovee ey work o hfefune
without e siheosis, have been
cated e HONGK il of s
sl st e eubwe Tool of o al
e workg Jeved
condng 1o the fechamgue dewpbed by
PSP HS wc Repond Noc 1520, b
Publie Health Reports, Madk 18,
14932, was to g !| prteridagy
of Dee st by the fotal partiele dust
cangtth,and sl fhe vl s under
S, the econdion s he eon-
sulered pernsable

e st ol dlusd exposines
il saeh tats 15 ol greatest
potlaner tovplners ol empln -
e, Dwguse e <uey lnts e
prdubihies are that stheorss wl!
nesen ke Jop by g e
aCamnph benas pabubly will nevs
rowte TeoleaMlenent

The formubs, n-

Howevir, m
aconbe wd e e ddement of des
Bty e ptont thod the achual [AYIINIIR
weoovehm wde wead Wb
Tt e 1t the o ol ol
evem ourald hal -t wloel the pulihe
ey boge oy s espd, e nol
weo v ol T ety de-
(e wher s enmb o yewing an

vl T cempeabion jatieatnly

el

M,

where there 1 ofhet ruonlner do st
Laitr Hie s !

(2) Tue Incuung or 1E ALk
Diskasr:

Tl orvaputional disease must hay o
hoen inered or thete: mast have
Been a0 imsterial progression of ot ex-
wting disense i (e enployment. of
the employer sought {0 be chwged
with compensation

The drignoss of silicosis and e
determmation of the wegght 1o be
givert medien doshunony as to X-ray
RTINS, have presented many
problems i mest states Tor af Joast 2
considerahle period of fime after oe-
cuplional diseases hecame compense-
Ble nod dust disenses enses were pre-
seuted The wediead and logal pro-
lsaqons amd the admitwlrative body
were dhen getienally without wedval
knowledpe of and expenence with
the dgnosis of stwosss. Tl
heon ek confuson resotting fom
some of the eartier (ternure aml te-
potls, and beeatise ol the lack of com.
mon understanding of, or unforaity
o deseuptimy of Xery appeasances
Inevetsed meat or pl‘l'i-")”)ll('lliill
matkings and hilar shadows have
often been dmenosed a5 silivosss
Thieve b een deseripbions of it
iy o penodlar stages or ay-
pearatiers of siheoss Sueh Xy ap-
pearanwes are wol dagooste of vy
pathognomonie of sthensis, and may
b caused by memy olher caudibions,
and are geoeradly within the elass-
Iirulmn of "Heulthy Chest and An-
nexa” Even Hhomgh they may have
been vansed Dy salien dust they are
nal diagnosie of sliepsis, and eer-
Ly they do nob ennsbifute 1 hasis
for sy dishiiy - “Tle authwmitative

A8 Matheen Welker Fa iacorie o
Coov Tuchs, 39 NE ) Tut,
CUud 3, arlnson-Walker Refraetories
Co, v, Hernom, 50 NE (28 308
Cnd )2 Tuband Steed Cov. Volows, 77
N (200 196, (Tud b Nationa! Mal-
feoabte & Steed Canlings Co v, o
frad Commen, 377 1106
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definitions of stheasss welude ehiar-
aetershie Ny appearances of dis
ercte odnlations or shadows nob ey-
ceodg 6 mny i dumetir, tending
i wnfomty i sire, density and
biluteral  chstrdition, and - withou!
wuech Xemny appearees, - clinical
dingnosis of silieosis may hot. e made
Jt 1 entirely cloar from the late and
most nuthoiitaive ieporls that u ehin-
ieal diagnosis of siticosss can be made
oly whese theee is sueh eharscleristie
Xemny appemances; that o diagnosis
of socalled ante-primary or pre-
nodular siticosis cannot be made from
ate Xry and that such inereased
markings, previously referred to, can-
ol establish 2 diagnosis of siheoss

(@) Fvavusring 7o Digapiisy |
Resvrmng, Ie Awy

There must, be o disablement asin
result of silicosis incurted, or & -
forie] increase of proscxisting slicods
1y dissblement i the employment. of
the vmployer sought to be (‘h»umd
with compenselion.

In order for 2 cuse of silwnsts 1o [lt'
compensable, there must also be
compensnble disablenient, o death,
rosialling terefrom Some aels, suds
as that of Winets and of lwhiang,
speetfically drfine disablement i sub-
stanec, a3 an evend of beeoming -
abled from earning full wages ab the
wotk i whieh the cwplogee way of-
gaged, or equal wiges m other st
able employment, There has gene{-
ally Leen durmg the early vewrs of
the peraion of uny nel, w geal dey!
of misunderstanding s to e of-
feet - from the standyomt. of preseq!
or fulare disablowent of 2 zlmglmsuhl(-‘
silicosss, which s properly termied a
simple sificosis, that 5, vob compli-
ated by infoction, nnd as o the om-
plovbality of those having simphe
sitivosis, thul has resulted in many
injustiees to enpluyees amd in many
st awands,

Many employees have been re-
jected Trom employment or refused

emplovment afler pre-emplugmen!

[ 0
ey exymnations, aud v e

['h)\'cr‘! having only & simple siliosd
fter! lwenly o moie yerts of em-

ploymt‘nh b skilled llm]l‘ and -l

a high vtte of wage, have quit such;
mnp](lwnu‘,ut o the advice of physi-
cians. who el ok oy pabficuluy ex-

periétee with, o knowledge of aili- |

(08is, ,

There hug been much confusion re-
sulling from eatly reponts and Jrlerd-
ture and from previons hck of com-
moa imderstanding of and unifoimity
of deseription of X-tay appearances:
There have berte deseriptions of agte-
primary and of pre-noddalsr stages of
sticosts and ako of so-called fiusl,
seeond and third | degree silieosss,
which were uever satisfuclory {rom
the ghoudpoint of evaluating any dis-
ablement.

It i well to state and t undestunyl
{hat, the enrlier investigations of wany,

industries and of the so-called dusty

facdus, wore made when the shrosis

harard was but hitle wnderstood '
emplogers and employees and even
Ly state dopatments and the medical
profession, and silica exposwes had
b been 1 controlled within safoty
standurds; {hat muny employecy oy
wained had worked for years subjeet
(5 bremendous expositves of sihes i,
and the health conditions wul the e
eidonce wnd developmenl of silivosis

)
were sueh ay had resudted fow sueh

cxpostres, There had been o view
that anyone with any degree or stage
of silicoss was dovmed: Uhat Niheo-
sis was progressive even aller fermi-
undion of expostie and il at Jehs
75 per cont of fhowe baviy silionds
fater died of slieo-tnberculoss

There have waw Leen for i nn-
ber af yewrs, in sone stules at Joash,
many indesliivs thah have controlld
slien evposas well within salety
limets, el there have Deen perwthie

extinations over n nuwnber of years,

of men generally in sueh industries,
andd the findings and results and von-
closiong have differed geatly from
the earlier investigalions,

W has now been definitely estabs

I
! l
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e Dy peniodieiiwdons of
et venetatly g e sl by
ollser uvrshgatins that sugle sl
tsts, dignsthle by cinateastye
Ny nndigs, withont mfeetion, does
mol poenally prdiee any physieal
cotilitns byl mpon physieal
exatnalion, and seldone prodhiees
ang mateol dsablewent b ety
abon: wnde e P States,
seldone Dins stlieois satlisod paloo
wary s feetw, beew o T prdue
Ay senouy dsabahity

A el abion of simple sihens
as bt ot maternlly disbhog, aod
of st oug camphiealod Dy nlection,
cortnnly sl pudavonary Lehepen-
fowis, which may e and genegally 1y
disabling, bas been eecommded

The dish s of webosfonts -
ak Do rieaderd within the s
ol the wilwde and pderenee 1 wade
fo e Bibhogeaphy for mforation
relatie 1o wheslogis

Tie disese nteavsed only by the
nibabarien of swehestas st giad there
we Gonneteisdie Nevey :sg»pwu;uw(‘
eseitid fdigmionss 10y T here
dulnd that 4> of the presesst ose the
sinifabde codee or whmmahon al
Bt o estahlih eyl
vary fubwteddosge 1 ol an ineadend of
aobi Lo, and o tad, while ihe
lazand of wwewrmmg sileoss 1w
el by the fien s of the siliea
dhst, M reverse seetis 1o b the
whor wilh peferene fo wsbostos dust
un that the tiner the palicles of 2
Deshis s e dess hardal they
appan ta b

I NSl L Sk

The oo ot of dedense of way,
sty podiela coe, v well he e
ol g w considerstion of
whiether o nal (e cositltals of vom-
ety e prsent Where any
ar alf of the esatlisby of campelsi
Bilily ane wal presens, Tien e el
il e defnee are chaaty iidieated
Whethor suc pseuinaly e presend
e st of et The definse
shatddd present fhe bt v alable evi-

el

ST DISEASE (ASES

denee to e the addoslratn e
Ty fo a0 proper detenmmation of
the reaws The rvlenee to b pre-
setifed iy prbienlar ease, i any
patieular state sl abviowsly be
povertied by conditions watlun
stade stedy s e period of e e
aek hag bect i operstion, the general
koo Jodge snd evperencee of the wl-
mintralne body, the knowledge of
fhee anthoritalive Jdertine on the
sibgect, the chaacter al teslunony
that hets heen heard m previgus enses,
and the eharacter of testonony thd
may he whatdable

We eonclude moagiin re abing
substanee, thal  huowledge of the
bagard of sthieoss, or of other is-
mpses, g of e confrol of exjiostires
withm establisheld sifoly standads;
hiow e dge ag b e proper digguogss
af stheosis anel of evabuating the effeet
of shieosts aid of Ow ety abibty
ol whienties <have vty been of
gt nperlanee w the sofution of
Hie silieass problom Wil he eon-
fral of exposures witlin safely s,
w ety o stheasas bove ol desels
ppesl mnd 0y of dhose g
silots thore Bas b Dee prigvse
st 1o diablemont, und there bag
Feew o geater iwendesee ol puluo-
maty tubereulosts Man anang e
petierad pubhie, After there Bag been
i wdetstandig of the proper ding-
nosts of stheosis amd 1here has heen
st sdudnhon of enonenus dinghoses
and with the reeognstion of the fat
that those huvmg only a simple il
eusts aller veany o o s, ste v
poyable, thens ae no longer ungust
fegeetions o enploviment, ani the
fhing of elaims gnd the uwarding of
colpetisatian, exeepl where Hhe essen-
ils of compenalahly we o fach
pesent, eense Io b4 serons prob-
frm
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THE EVALUATION AND Ap)J USTMI*JN’I‘ Ol I’ER’S()NAI, /

INJURY CLAIMS:

/

A COMMENTARY

gy Co
CHARLIS N SERGEANT
NEW JORK. CIHY

The underlying principles of claii
evulubion, if not conseionsly renlize«ﬂ
gre applied subeonsctously by mos
atforneys ond claim men. The basil
factors require no efaborstion. They
pre (1) Tinbility, (2} the nature end

extent of the injuries, (3) apecial

dumages, (4) the sbility to prove of
digprove lability, ‘
Actually, however, the ullimate

praluntion is delermined by sumer-

ous other faclors, objective and sibs
yective. The basic factors are substan.

tially influenced by the collateral .

ones, woreluted fo the merita of the
caim, and, exeept for fixing the maxid
mum evaluation, play 8 minor role
in the final udjustment. Perhaps, we,
are reluctant to recognize the exis-
tence of such colfateral considera-
tions, end the legitimacy of some
must be seriously challenged.

The incidental and subordinate ele-
menls, alfecling the evaluation of s
claim, are (1) the method of adjust:|
men!, (2) the chameter, reputation,
socil and financial position of the
elaimant, policyholder amd the wil-
arsses, and the nature and characler-
wlica of the community in which the
parties reside and thase of the phice
of trial, (3) the experience, know!-
rdge, ability end the emotionnt make-
ap of the claim edjuster, (4) the
slabus of the claim, whelber in lit)-
gation or not, (5) the aptitude, knowl-
edge, reputation, social and financial
position of the respective legnd ropre-
senlatives, {6) the eapubility and atii-
tide of the judieisl tibunl, (7) the
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 telution of Yhe loal defense counsel
W the palicyholder and to {he inyur-
ance company. The importance af

such ipfluences will vary with » yar. |

1 ticular claim and an excessive stross
upan one or more, or the fuilure fo
tecognize Uheir operative  affectiom,
will fead to error and mistake,

The wothod of wdjustment, eynpot
be sepaated fiom the evaluntion of
o claim, for the former frequently dg-
(erminey the Iatter. There are many
approaches to the disposition of g
claim, Bueh ehiim depaetment excon-t
" tive wsnally bas his own distinelive
gystem and sivle which may vary
with ithe claimant, the sitormey gy
the claim itself, depeuding upon bis
ostuleness or eapacily o reabize the

' t’ﬁr’.ctiycuvs.\i of ooe melhod over the *
 other.” However, the more wel- |

, knows, if not the moat swevessfu, ad-
justers have w uniform  gpproach
 which ha become a habil and does
! not yield to the nevessities of chung-
“ing cireumstances. The  constaney
may prave advantageous (o the cow-
cpany when fhe resufls are viewed
" collectively, but not if ench claim s
exameed individually.,
Some of the charaeloristie wpe
proaches may be fypilied us follohs

{0 The upplication of the piw-
ciple of comparative negle
gonee This mvelves a dbeder-
winahon  of the maximun
evalnotion, apportioned i ac-
rordanee with the exlent of
ligrl frabulyry '
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