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Tide 16—Commercial Practices

CHAPTER 11—CONSUMER PRODUCT
SAF'EI"\' COMMISSION

SUBCHAPTIR ,-aeouw&:a o;n‘oooﬂ
45—REGULATION OF PRODUCTS
”gailftcf TO OTHER ACTS UNDER THE
CONSUMER PRODUCT SAFETY ACT
Consumer Patching Compounds and Artifis
ddm;nbodﬁn:' Mmd’:s‘ (Emberu_and
Ash) Containing Respirable Free-Form
Asbestos
AQENCY: Consumer Product Bafety
Commiasion.
ACTION: Finalrules.

the Federal -Hazardous Substance Act
(PHBEA). According to the CPSA, & rlk
of injury that could be eliminated or
nduedhnnmuentexumm.rm

CPSA, unless the :
rule that it is in the public interest to
do so.

DATES: For consumer
patching compounds containing respi=
rable, free-form ssbestos, this rale be-
comes eJective on Janusry 16, 1978, For
artidcial emberizing materials (embers
and ash) containing respirable free-form
aabestos, this rule becomes effective De-
cember 185, 1977,

POR PURTHER INFORMATION CON-
TACT:

Charies M. Jacobson, Compliance and
Enforcement Regulatory Management
Division, Consumer Product Safety
Commission, Weshington, D.C. 20207,
301-493-6400.

SUPPLEMENTARY INFORMATION:
BACEGROUKD

On July 28, 1977, by publication of &
notice in the FPromaan Rrcoer (42 FR
$8783), the Commiuion proposed s ruls

section 20(d) of the Consumer 1

Product Bafety Act (CPBAY (1° V8.0,
2079(d)) as amended, that it i W the
publie interest

Azt
(FHBA), (15 UA.C. 1361-1274), Bection
30(d4) resds:

A risk of injury which iy smociated with
product snd which could be

miy de reguiated undar ths CPSA
anly if the Comomisgion by rule Ands that it
the publie interest to regulats such risk
fury under {the CPSA.)

RULES AND REGURATIONS

Also on July 29, 1977, the Comumission
p in the Proouan Rrcmrzza (41
PR 3§783) o regulation under the CP8A
that would declare as banned hazardous
products, consumer patching compounds
and artificial em

{orm asbestos.

The Commission’s reasons in the pro~
posed section 30(d) ruls for proceeding
under the CPSA rather than the FHBA

are:

1. The rulemaking proceedings for
requlation of these products under the
FESA are likely to be lengthy and re-
source~consuming.

3. Rulemaking proceedings under the
CPSA are governed by provisions of the
Administrative Procedure Act (5 US.C.
553), and sre informal snd nonsd-
versarial in nature and thus it would be
more likely that participation of the pub-
lle, ineluding consumers, would be forth~
coming in rulemaking proceedings under
the-CPSA. N

3. The Commission believes that civil
penalty provisions available under the
CPSA against persons who knowingly
violate the CPSA may provide sdditional
incentive for compliamce under the
CP8A. The FHBA does not provide the
remedy of civil penalties.

CoMMENTS

No comments were received by the
Commisajon. which deal directly with the
proposed section 30¢d) rule. In com-
ments on the P ban, however,
seversl persons in the marketing chain
commented approvingly on ths dacision
to regulate under the CPSA hecauss

purchass of

CPBA doss not require re|
banned hazardous products by manufac-
turers, distributors, and retailers. On the

other hand, severa! groups of consumer=
oriented interests noted that they would
have preferred regulation under FESA
becsuse FHSA provides for such re-

purchase.

As noted in the proposed section 30(d)
rule, the Commiksion is aware that regu-
Iation under CPSA would preclude man-
dated repurchasze of banned hazardous
products. However, the CPSA does not
preclude voluntary arrangements for re~
purchase back up the distribution .
Moreover, the advaniages enumers
above, particularly, the advantage of
having & final bamning regulation in
force without having to first provide for

engthy adjudicatory proceedings, ap~
pears to the Commission to be more
beneficial to copsumer health and safety
than the refunds consumers would have
under PHBA. In the matter of artificial
emberizing materials, repurchase under
the FPEBA would have meant that many
perscns in- the chain of distribution
would hare handied these materials
rather than disposing of them quickly
{n order to avoid additionsl exposure.

Accordingly, the Commission fnds
that for the health and safety of con-
sumers, it 15 in the public interest to
requlate consumer patching combounds
and artifictal emberizing materials con-
tajining respirable free-form asbestos
under the CPSA rather than the FPHEA.
Therefore, pursuant to ssction 30(d) of

the CPSA. Pub. L. §3-573, 868 Btat. 1231,
as amended, 50 Stat. 510. 15 US.C.
2079(d), ths Cominission amends Title
18, Chapter I1. Bubchapter B, by adding
new §§ 1148.4 and 1145.5.

1145.4 Coasumer patching compounds
' containing respirsble {ree-form as-

bestos § risk of cancer sssociated with
inhalation of asbestos fibers.

(s) The Commission fAnds that it Is
in the public interest to regulate the
risk of cancer asociated with inhalation
of ssbestos fibers from consumer patch-
ing compounds containing respimable
free-form asbestos under the Consumer
Product Safety Azt (CPSA) rather thao
under the Federal Hazardous Substances
Act (FHS3A) because of the desirabllity

of Avoiding possihly lengthy resource-
consuming, inefficient rulemaking pro-
ceedings under the FHEA and because of
the availability of civil penalties under
the CPSA for knowing noncomplianee.
(b) Therefors, consuuer D&

compounds eontaining respirable free-
form asbestos are regulated under CPSA.

§ 1145.8 Emberixing materials (embery
,and ash) containing respirable {ree.
{orm asbestos; risk of cancer amso-
céiltd with inhalation of asbestos

materials

respirable free-form asbestoa under ths
Consumer Product Bafety Act (CPBA)
rather than under the Federal Hazardous
Suhstances Art (FHBA) because of the
destrability of svoiding possibly lengthy,
Tesource~co! , ineMelent rulemak.
ing proc under the FHSA, and
because of the avaflability of civil pea-
alties under the CPSA for knowing non-
compliance.

(b) Therefore, artificial emberizing
materisls (embers and ash) containing
respirable free-forta asbestos are reg-
ulatad under the CPSA.

Efective dates: BSection 1145.4 be-
comes effective January 16, 1978 Bection
11455 becomes efective December 15,
1977, .
(See. 30(4), Pub. L. 92-8T3. 88 Stat. 1231
as amepded. DO Btat. 510 (13 US.C. 20®
N2 ,

Datad: December 12, 1977.

SaxLoon D. Burs,
Assistant Secretary, Consumer
Produet Sajety Commission.

(PR Doe. 7738744 H'Jld 13-13-T7:11:33 am]|
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ACTION: Pinal rules.

SUMMARY: In this document the Com-
misgion declares that the following prod=
ucts containing respirsble free-form sa=
et A e Protict B
under the Consumer et Safety Act:
(1) Copmumer patching compounds
to joln or repalr mterior walls and ceil-
ings (mixing of the product before it is
applied, sanding of the product after it 18
dried. and cleanup after eompletion of
the process, release asbestos fibers that
ean ba tohaled); and (2) artificial em-
berizing materials (embers and sah) used
in Areplaces to simulste live embers and
ash (ordipary air currents (n the house=
hold move asbestos fibers that can be in-
haled). The Commission issues this ban
in order to reduce or eliminate the unrese
sonable risk of injury from certain types
of cancer that may result from inhaling
asbestos fibers relessed of
thess products.
EPPECTIVE DATES: (1) For consumer
compounds containing respira=
ble free-form asbestos, the regulation iae
sued below at section 1304, applies to
products manufactured or initially mtro-
dueed imto commerce oo January 16/
191&«-&:&“&&!\:::11&&:

at section 1304 applies on June 13, 1978,
and after that date. (2) For artificial em-
berizging materials containing respirable
free-form asbestos, the regqulation issued
below at section 1305 applies to products
in commeree on December 18, 1977, ar
after that date.

FOR FURTEER INFORMATION CON-
TACR

Charles M, Jacobson, Consumer Prod-
uct Safety Commissiop, Compliance
and Enforcemant Regulatory Mansge-
ment Division, Washington, D.C, 20207,
301-492-8400.

SUPPLEMENTARY INFORMATION!
BACRGLOUND

On July 20, 1977, by publication of &
potice in the Froraal Rramrm (43 PR

3§783), the Commission proposed rules to
' declare ths

¢t consumer pa coms=
and srtificial emberizing materi-

pounds
als (embers and ash) containing respira-

ble free-form ssbestos, are barnned hase
. Consumar

ardous products under the

Product Safety Act (CPBA). These rules
were because the Commission
prelimmarily determined that an unres~
sonable risk of injury of certain types of
cancer, such as mesothelioms and hmg
cancer, is associated with inhalable as-
bestos found in thess products. The ine
formation on which the Commission’s
preliminary determination was based s
set forth in the propasal, The data
the propessl are incorporaied herein by
reference. The biblography of 50 refer-
ences cited in the proposal are repeated
in this preamble for convenlence, Num-«
bers 51 and over refer to additional infor=

mation considered in lasuing this rule,

proposal, ding responses
/October 4, 1977 (42 FR 52970), the Com=

RULES AND REGULATIONS

on July 29, 1977, by publication of &
notice in the FrosauL Rxcota (43 FR
38782), the Commission also proposed &
rule finding that it 1s in the public ine
terest to reguiste consumer patching
compounds and artificial emberizing mae
terialy contaimtng respirable free-form
ssbestos under the Consumer Product
Safety Act (CPSA) rather than under
the Federal Hazardous Substances Act
(PRSA). Bection 30(d) of the CPSA (18
UA.C. 2079(d)) requires the Commission
to make such & finding by rule, before
regulating under the CPSA, a rizk of in-
jury which could be reduced or eliminat.
od to a suicient extent under the FHBSA.
The Commisgion issues this rule else-
where {n the FyoraiL Reamsres, The dats
{n these proposals are incorporated here-
in, by reference.
- Section 9(s) (2) of the CPSA requires
that, in sddition to providing an oppor=
tunity for making written submissions,
Commission aball provide interested
persons with an opportunity to make oral
preasntations of data, views or argue
ments relating to proposals to ban, Oral
presentations on the bans were heard by

Commission an August 15, 1977,
discussed below -

Views on the bans are
under Comments on Proposal.
In order to have suficient time to re-

mission extended until November 28,
1871, the time in which 1t must either
publish s consumer product safety rule
or withdraw the proposals to ban. This
date was further extended until Decem-
ber 13, 1977, by notice published in the

. FroEmalL RecisTex on November 29, 1877
(42 PR 80752).

Cmnmm ox PROPOSAL

Oral views on the proposal were pre=
sentsd by 7 persons on August 18, 1977
with 3 representing consumer groups snd
4 representing manufacturers. In sddi-
tion, the Commission received 30 writ-
ten comments which represented 17
manufacturers and 3 distributars; ¢ fed-
eral sgepcies; § public interest groups;
3 concerned citizens: a supplier of raw
materials; and a chemical research and
development firm. Among the 10 com=
menters who expressed support for the
ban were 5 mapufscturers of patching
compounds, 3 federal agencies and 2 pub-
lic Interest groups.

. The significant issues raisad by the
:ld and written comments are set forth

A. Scope and defnition. The proposal
states that consumer pa eom-
pounds are thoss that are customarily
produced or distributed for sals to or for
the personal use, consumption or enjoy-
ment of consumers in or around § house=
hold or residence, s schoal, in recrestica
or otherwise. The Commission conaidersd

{n the proposal that petching compounds
for application in thess consumer en-
viropments are either distributed for saie
to consumers or are for the personal use

or enjoyment of consumers. Moreover,’
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Information available to the Commission
indicated that moat patching compounds
for commercisl/industrial use are dia-
tributed (n such ways that consumers
have sccess to these products (31) either
by purchase or for their use and enjoy-
ment. Therefore, the Commisdon con=
cluded that these are copsumer products
subject to the Commission's jurisdiction
unless such patching compounds are la-
beled 2a, marketed, and sold sclely for
ndustrial use,

‘1. Patching compounds s consumer
products. (s) Beveral commenters re-

inavpropriste to cite s recent case,
("OB.A. v. Absconds Co., et al,” Mise.
No. 71-0024, (DD.C.) June 15, 197D
which indicstes that the presence of &

lete” the
n order to “svoid the creation of an un-
neceaeary confiiet * * °* within the reg-
ulstion itsele”

In response to this comment, the Com.
mission notss that the parsgraph which
citen the case in question is not i the
proposed regulstion but fn that part of
the preamble which explaing the requ-
iation. In the presmble. the Commission
eitad "Anseonda” not {n reliance oo the
case 58 8 basis for requlation but to show
how the case interprets the definition of
consumer product at section 3(m) (1) of
the CPSA which resds,

The tarm “consumer product” means any
article, or commponent part thereof, produced
or distributad (1) for sale 1o & CORSUINAF tor
ent of tamporary

sumsr {2 or around &
rary Rousehsid: or residence, & school, in

recreation, o Otherwiae;

Although courta bave not yet reached
s definitive deciajion on the coverage of
the term “consumer product,” the Come
mission believes that the statute and leg-
ixlgtive history, by themoselves, afford
suficlent authority for Commisxion
jurisdistion over the defined product and
its use in consumer eavironments, It ap=
pears to the Commission that the defini~
tion of consumer patching compannd im

the propoeal falls ¥#ihin section 3(s) (1)

FEDERAL REGISTIR, YOL 42, NO. 241—THURSDAY, DECEMBER 15, 1977



63358

the CPSA and that the “Anaconda™

derscoces the definition.
ax: ‘::ler to minimize any confusion,

That subséction reads: /

(c} Only consumsr products are aubject
to this regulation. Patching wupoﬁ:::

ban, I the sale or use of the producs by

RULES AND REGULATIONS

Occupstional Safety and Health Ade
ministration of the Department of Labor
(OSHAJ and, since the consumer part
of his business ia umall, the ban should
not apply t0 compounds for commercial
and industrial use. .

As is indicated herein, wny patching
compound containing respirable frees
form asbestos that consumers have ac-
cess {o In consumer emvironments or
may purchase would be subject to the
ban. Therefore, such products, although
they may be for Industrisl/commercial

conaumers 18 facitatad, it la subject to the] Us& u‘:'n.m considered to be consumer

ban. Patching which are labeled
a8, marketed, and wid solely for Industrial
UM In DOR-CORDSUMEr snrvironments ae not
subject to the dan. In addition to thoss prod-
ucts which can be sold directly to consumars,

the ban appliss to patching compounds cone
talning respirable free-form asbestos which
are used In residences, schools, hospitals,
publis Bulldings or other wrsss whare con-
SWOAMTS BAVS CUStODDATY alcess.

It is clear from this language that use

patzhing coeapounds in consumer ene
vironments determines thelr status s
consumer products, whether the patche
ing compounds ars applied profession-
ally or by consumers. And, although the
hazard may be greater for professiopal
users of paiching compounds because of
their repeated exposure, residual dust
from sanding during construction or
renovation is also a harard to consumers
who may not apply the patching come
pounds themselves (38),

(b) A manufacturer who supports the
ban statss that he would have no way
of policing the sale of different size con-
talners, Therefore, although hoe packages
& 1-gullon size of patching compound for
sale to consumers and a S-gallon nize for-
commercial-industria] use, he belisves
‘hie ban should apply 10 all sizes.

Civen the avallability of patching
compounds to consumsrs through most
margeting channels, the Commission
agreea that it would be burdensome for
manufacturers and distributors to aasure
that large sizes of patching compounds,
which they claim to be industrial prode.
ucts, are n&td :‘u:lﬂm to consumers. More-
over, a8 Do ¢ preceding response,
merely lrleling & patching compoumd
. for non-consumer uss would not exclude

such articles from the ban. Whers a
maaufacturer, distributor or retaller

- fosters or facilitates the product's sale

10 or uss by consumers, the product is
conzidersd o

irom one that might be termed o perod-
ust for industrial use » Neverthe=
lem), a8 stated in section 1304.1(¢) Beope
and Applicstion, “patching compounds
which are labeled a8, marketed, and sold
solely for industrial use in non-consumer
:;.u:‘onmh are not subject to the

" A Regulation of patehing compounds

by OSHA. A msaufacturer of dry-wall
Joint compounds states that the commer-
cial and professionsl market for such
compounds i already regulated by the

On the subject of regulating of these
products by OSHA, the Commission notes
that section 31 of the CPHA provides that
the Commizxion shall have no authority
to regulats any risk of injury associsted
with & consumer product if such risk
could be eliminated or reduced to a suMa
cient extent by actions taken under the
Occupational Safety and Health Act of
1070, Under that Act, OSHA has issued
regulations which specify the airborne
concentrations of ssbestos Sibers to which
any employee may be exposed (29 CFR
1910.932). However, OSHA regulations-,
Apply only to workplaces and not to
places where consumers would use the
products themselves. Therefore, thes
Commizalon considers that actions to
regulate this product which can be taken
under the Occupational Safety and.
Health Act of 1970, eannot reduce or

eliminata to s suffcient extent the une

reasonable risk of injury to ccmsumers
that is associated with the product. Ace
cordingly, the Commission regulates
this product under the CPSA.

3. Type of poiching compound covered
by the ban. A manufacturer of caulking,
sealing, ‘glaring, adhesive and coating
producta believas the reputation of his
product could be adverzely affected by
the ban. Although the Commisaton has
stated thas the banned product presents
& hazard because it is mized, sanded and
moved about during cleanup operstions,
the commenter believes that the defini.
tion of the banned product ahould spe-
cifically exciude the above-listed prod.

to amend the definition of n
comﬁtz § 1304.3(d). for Bo teking
terminology for both prod-
ucis. (a) In discussing the proposed defi-
nition of “asbestos,” & writer from s
research and development cene
fer states that “siliea” is & chemicsl com-
pound and as & compound s not & com-
ponent of nsbestos. He nuggests that the
word “silicon” be used to denota’ that
it is & single element which is present
in ssbestos,

The Commission concurs that the
term “siliea” should not be used, but ra-
ther it should be “silicates,” since sabes-
fos iz a l‘ueﬂc term used to describe &
number of naturally-occurring
mineral silicates. Therefore, the word
“ " {3 deleted from the definition of
Bsbestog in §f 1304.3(b) and 1305.3(b)
below and the

to change. The OSHA propessed defini-
tion reflects OSHA'S concern for the
health aspecta of asbestos and i3 based
on experimental findings aasociated with
fiber morphology (xiss and shape). The
Bureay of Mines

agency. .

The Commizsion hag reviewed much of
the available data on the charseteristics
of ssbestiforzn mineral fibers and thelr
nonasbestos counterparts. From these
data, it would appear that use of the
proposed ORHA definition could also in-

‘elude nonfibrous cleavage fragments and

other particulate substances, as well a3
other minera] fibers within the proposed
dimension range that are not asbestos
fibers. While the Commission (s inter-
ested In arriving at an unambiguouy und-
form definition of asbestas, there ia not
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ms% on fiber marphology. Thers-

, the belisves the pro-
’p‘;‘ﬂ definition should not be changed
in the final rule. As circumstances War-
rant, the '&eanmcn could be amendad at

later date.
* 5. Asbestos eontamination in patching
com . Several manufscturers ex-
pressed copcern that all patching com-
puﬂwummmbjeetwmubmnzh-
er than enly those compounds to which
gsbestos has been intentionally sdded.
They point out that asbestos s ubiqui=
tous in the environment and that traces
of sabestos may be present a3 8 contame
{nant in other minerals that ars mined

in aress of serpentine rock. One com- herizing

menter 'me‘:t'lu that the c;:mhd%l:
consider permil patching poun

which contain such naturslily occurring
con' ts. Other commenters ‘sug-
gest that s percentage of asbestos con-
tamination by weight be permitted. The.
lowest percentage s by ons com=

sulation and fire 2

As potad 1 the proposal, the Commis-
sion is aware that asbestos is present in
the environment. Further, the Commis=
sion does not wish to bex all consumer
patching compounds in which traces of
asbeatos Are present As b contaminant -
rather than as an intentionally added
substance.

The suggestion that the Commission
permit contamination of 1 percent by
weight, however, Appears (0 be IDappro=
priste for consumer Datching compounds
because consumers would net be sufi-
ciently protectad. One percent by weight
could' mean & substantial number of
anall lightweight aabestos fSibers, thus
presenting & significant exposure to cone
sumers of respirable free-form asbestos.
Therefore, the Commission declines at
this’ tme to adopt a percentage by
;euht 10 define permisaible contaminae

on.

Tndustry experts do not agree as to the
amount of aabestos that might be pres-
ent in products without deliberately
added ssbestos. Nor is theres agreement
on the reliability.of the techniques used
to messure low levels (below i percent)
of asbestos by weight, The Commisaion
believes, however, that the use of ap=
proprists quality control messures and

ment on file at the Office of the Secre=
tary). In arder to amphasizs that only
patching commpounds with clearly une
avoidables traces of asbestos contanrinas
ton will be permitted, the Commission
defines “intantionally-sdded asbestos”
at § 1304.3(f) of the rule below to mean
asbestos which 1s

(1) sdded deliderately as an ingredisnt ln-
tandod to impart specific charsctaristics: of
(2) contained in the Anal product a8 & result
of knowingly using s /aw matarial containe

evidence to base & definitiol 1ng

RULES AND REGULATIONS

asbestos. Whesaver s manufacturer Ainds
out that the finiahed product containg ase
Destos, the mapufacturer will be considared
as kmowingly using s raw matarial sontaine
ing aabestos uniess N6 mannfacturer takes
staps to reduca the Gbestos to the maxunum
extent lensible,

Therefore, the ban applies caly to
consumer patching compounds contain-
ing intentionally-sdded respirable ires-
form asbesios and will not apply to
products baving \navoldable trace
amounts,

8. Artificial embderizing materigls—

ezemgption from ban. A manufacturer of 3al6 %
logs and eleciris firge PO

used with artificial logs, it is understand-
able that questions sre raised sa 10 dife
ferent kinds of artifieial logs. The Come
mamnotbmﬂols“mu;s

the Commiast
§ 1308.3(d), the definition of emberizing
materials, which reads, “clectric artifi~

i
:

gTOUP suUg-

(1) One commen
Commission eonsider s series of effective
dates for the ban on consumer patching
compounds: 30 dayJ for manufacturess,
90 far distributors and 180 days for re-
tallers in order to clear inventories.
Beveral commenters believe that a 30«
day affective date might prove burden-
soms to xmall menufacturers becauss of
the fnventory

Ths matier of inventories was con-

meeting of August 18, 1977. The concern
of those {nvolved to clear their exiating
inventories of consumer patehing come
pounds containing respirsble free-form
azbestos was considersd. Imformation
available to the Commission indicates
that manufacturers are now maintaine

63357

ing a relatively amall inventory, Dise
tributors report that they maintain 8
small [nventory compered {0 their sales.
Retallers have 8 much slower-moving

tnventory (51).
The Commission considered the pos~
sible sdverse economic impect of & 30-
day effective date on inventories of man-
digtributors and retallers.

or initially introduced into commerce,
are banned hazardous products 180 or
more days after publication of this rule
(As stated below in | 1304.4(r) of the
rule, initial introduction into commerce
of this product occurs when the product
{s physically shipped from s manufac-
turer’s facility to a distributor, er,
consumer or to anather person for applle
cation fo & consumer environment.)

~ Tn summary, 30 days after publication
of this rule, manufscturers will be pro=

tributors and retailers will be prohibitad
from selling, offering for sals, or distrib-
uting any of the described products, no
matter when manufsctured or initially
{ntroduced into commerce, {o distribue
tors, retailers, consumers or {o others for
sppliestion in consumer environmenta.
(2) The pblic inierest group recom-
menda that the effective dats of the ban

FEDERAL REGISTER, VOL 42, NO. 24i—THURSQAY, DECEMBER 18, 1977
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on consumer patching compounds eone
talning respirsble {ree-form ssbestcs be
the dats of publicstion of the final rule,
as it 1s for artificial emberizing materi.

als.

The Commission proposed that the ef-
fective date of the ban oo artificial em-
berizing materialy be the date of publies.
Hon aithough the Administrative Proce-
dure Act (5 US.C. §53) which governs
publicstion of consumer product safety
rules, provides that a rule should be pub-
Ushed 30 days before ita effective dats
unless the Commission finds good cause
to provide otherwise, Unliks peiching
compounds, whers expoiure to Asbestos

Ik
:
]

B
g
:
¥

date for emberizing materials (51), As s
indicated in the foregoing discusaion, the
economic impact of & 30~day and even
a 180-day effective data for patching
compounds would be xignificant and
therefore it appears that the economlic
impact of an lmmediate effeciive date
would be more significant, Since no new
information has been presented to show
that an earlier efective date should be
promulgated, ths Commiszion declines
the sugyestion of the puhlis intersat
group. Therefore, the efective date of the

asbestos is 30 days alter publication of
this ruls as to manufacture and initial
introduction irto commerce and 180
days after publication as to all other
units of the defined product no matter
when manufactured or initially intro=
duced In commerce. .

C. Product risks and risk crdessment.
Several commenters discussed the Come«
mission’s riak assesxment for patching
compounds and questioned other aspects
of the hazsrd,

(1) A manufacturer suggests that use
by the gemeral public or by asbestos
workers is not haeardous and that the
greatest hazard is to a worker during
sanding operstions if he also amokes,

The Cotamissi>n notes that whils data
{rom en epidemiological study of asbes-
tos insulation workers indicated there
Was an {neressed risk af death from limg

RULES AND REGULATIONS

cancer among smokers, it slso indicated
thers was 8150 a1 increased risk of deathx
from other asbestos-related disesses, in-
cluding asbestosls, among B

(17 . Dats also suggest that the high risk
of mesotheliomas (cancers of the pleurs
and peritoneum) from ssbestos exposure
:ppel.n 10 be unrelated to smoking (18,

3. ‘

(2) A distributor of Areplaces and fire-
place equipment doubts there is a hazard
ssaocisted with emberizing materials be-
cause the fibery used n emberizing ma-
terisls are relatively large and fihers
;uned the fireplace o1 T b

up the ug .

While it is trug that the large ashestos

fiber bubdles pose Little risk of inhalation,

the fiber bundles relesse tndividual fibers

thus respired.
(3) A manufacturer states that since
ocoupe~

the Commission's view, in the p
that, “for many peopls the major ex-
posure to {nhalable sabestos is in the
home.”
‘While it is trus that much of the Come
reisted disease

to exposure to

tos,
(4) A commentar questions Commis-
rellancs on OSHA's proposed
amendmeant of October 9, 1078 ¢t aecu.

pational exposure to sasbestos as the basis
for ths Commission proposal. The come-
mentas believes that portions of the
OSHA review of October 1978 are scien-

tifically inscournte.

The Coramission notes that most of the
information on associated with
inhalation of asbestos is based om occu-
pational exposure, It can be said that the

be of questionadble validity.

As pointed out in the Comenission proe
posal, there had been only one report of
consumer exposure to asbestos in the
scientifie litersaturs prior to the proposil.

* Based on the dats from that study, s

Commission assessment was made of the
potential incressed risk of respiratory
cancer axsociated with use of consumer
gtkdnu compounds containing ssbestos

The Commission also bened its pro-
posal on direct and indirect evidence of
ssbestos inhgistion in non-cccupadons
ally exposed individuals, including ree
ports from autopsy findings of ssbestos
fibers in lung tissues and from epidemio=
logical studies, fewse o

(5) In assessing the degree and naturs
of the risk of injury to consumers from
patching compounds, ths Commizsion
reviewed experimental data and human
experience information. In addition, on
the basis of data by Rohl on exposure to
esbestos during the use of consumer-
patching compounds (38), the Commis-
sion’s Health Bciences staff calculsted an
assesment of the risk which was de-
scribed (n the proposal. The ealculstions
were based on the applicstion of a theo-
retical model similar to that described

by Enteriine and Henderson (11). Bev-

ersl highly tachnical comments were re-
ceived in response o the risk assssament.
The significant issues raized in these
comments are discussed below.

(a) Two commenters questioned the
sasymption in the risk sssessment that
exposurs to asbesios i3 cumulative over
the lifetime of a person, and whether
intermittent exposure cver several years
has the same effect ag If the same ex-

They have been found not only to re-
mmmmwzg scoumuiate)(55).
Bince the data tend {0 show that inter-
mittant exposure can lead (o cumulative
buildup of asbestos fibers, it appears to
the Coemission that intermittent ex-
posure over several years could have the
sams hamardous effect as if the total
Intarmittant exposure bad taken place
within one year.

. (b) Two commsnters indiCaied thatl
the hazard fro= applying petching com-
pounds eould differ in diffsrent clrcume
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stances, They Indicate that persons of
differing skilla may relesse different
amounts of inhalsble ssbesios into the
air. Although thess differences occur, &
consumer would likely releass more as=
bestos ints the sir because he or she mMAY
be Jeas skilled in the process. than & pro~
feesional spplicator. The Commission
recognizes as these commenters polnt out
that some products have s gmaller per-
centage of sshestos than those which
were used for exposure data in the Com-~
mission risk sssesxment. For example,
one commenter submitted asbestos ex«

data from a study he conducted
using & compound thai contained s
gmaller amosunt of sabestos. Bazed on
this commenter's expagure dats, another
risk assessment was conducted. The re-
sults suggest that use of & patching com-
pound containing less asbestos may re-
duce but doss not eliminate an excess of

evel below which (phalable ssbestos may
be considered safe.

{¢) Another commenter says that use
ing s premixed compound reduces the

during alight stirring of & premixed
compound, re during the
sanding cleaning operstions ine

eantly reduced. As for the four«day,
eight-hour exposure being too high an
estimate, no data wers submitted to sub-
stantiste that comtention. As stated in
the proposal, therefors, it appesss to the
Commission that slthough the exposure
may be high, it is & reasonably foresee-
sble exposure.

D. Subsiitutes for ardestos. ‘The July

" 29, 1977 proposal Dotes that substitutes

{or aabestos are already being used I
patching compounds. One of the most
common substitutes is attapulgite, a fi-
broua elay, Other substitutes of & fibrous
nature sre wollastonite, ksalinite, sepio=
ljte and bentonits, Several comments ex-
preas concern that materials used as sub-
&mforub-ﬁmmunmm-

The Commission shares this concern.
Bubstitutes for asbestos have been under
consideration for only & short time. Little
dsta are svailahle on which to evalusts
the safety of substitute materials. Ex-
perimental findings of Stanton (58) indi-
cale that many mineral fibers (in addie
Yon to asbestos) of xmsall respirable di-

from {inhalable
* banning
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mentions are biologleally active under
experimental conditions.

According to correspondence dated
July 26, 1977 from Dr. Paul Kotin of the
Johns-Manville Co. with. environmental
copsultant Barry Castleman, a Johns-
Manville study is under way {0 asseas the
potential inbalation hazard of certain
paturally-occurring or man-made mine
eral filbers such as ceramic fibers, Ce-
ramic fibers are a potential substitute for
artificinl amberiring materinls.

ma

Human exposure data to substitutes
aro extremely limited, Occupational ex-
posure data to certain clay miners] fibers
which are proposad aabestos substitutes
are scheduled to be presented at & Syme
posium on Occupstional Exposurs to Fi-
brous and Particulste Dust and their Ex»
tension into the Environment, in Deceme
ber 1977. Thess data are expectad to in-
dicate the extent of exposure, rather
than human experience Andings on re-
suits of such exposure. Data on tha re-
sults of human exposure to asbestos sub-
stitutes will not, in all likelthood, be
svailable in the nesr future.

(1) A commenter suggesta that substi-
tutes, since they would be fibrous, would

present &

In assessing asbestos substitutes, data
available to the Comunission indicates
that & numbar of substances may be used
which are not Abrous such as caleium
carhonite, clay, resins snd mics. For the
fibrous clay minersls which may be used
a8 asbestos substitutes such as wollastos
nite, kaolinite, sepiolite and bentonite,
the Commission i3 sware that there s &
1ack of conclusive data on ths hazard
potantial associsted with these minerals,
Additional study is needed to evaluate
the risk of (nhalation exposure to such
small minersl fibers. Nevertheless, the
Commission believes that the known risk
asbestos requires the

of these products at this time.

(2) A comment questions a statement
in the proposal that fibrous glass couwld
te considered a substitute for chrysotils
in emberiring materials,

The Commission concuss with this
comment; it {a currently unawsre of any
manufacturers or distributors who use or
Imow of the use of Sbrous glass for this
purpcse. In addition, from &
viewpoint, glass Sbers are not similar in
sizs and shape to chrysotile. Unlika the
rod-like glass fibers, chrysotile tenda to
be curved, ar be of curly fibers or fiber
bundles, comprised of extremely small-
diamatered fibrils. However, glass fibers
are similar—at least in shape—to soms
of the amphibole asbestos minerals. The
diameter of most Sbrous glass is report-

ever, glass fibers are not of uniform di-
mensions and & xuall percentage may be
of respirable xize, Additional study s
needed to asseas the pathologic effects of
inhaled fibers, including Shrous glass.

E, Fconomic considerations. Bix com-
menteis axpressed concern that the ban
would have an adverse economis lmpact
on the industry. Five of the six are man-
ufacturers who commented on patehing

. 63359

tompounds. The sixth is & distributor of
gas fireplace logs.

One patching compound manufacturer
‘tlaimed that some firms in that indus-
try will go out of business should the
ben be promulgsted. Az notad below,
cur studies indicate that some small
producers may not have the technical
capsabllity to reformulate thelr products
satisfactorily or may be unable to cbtain
necessary raw materials by the effective
data of the ban. Thus, some mAY Ceass
production temporarily, until such re-
formulstion & achieved. Some of the
large manufscturers have indicated &

o lieense their asbestos-free

willingness
formulations (or parts of them) to eaalls

er frms.

Two commenters discussed potential
coat effects of the ban on patching
compounds other than thoss relating to
ool i oated ot 60 percent

| 3
“workload” associated

the (nereased

with the professional application of non~
ssbestos formulstions becauss of differ-
ent performance charscteristics. The

initial 10 to 25 percent average incresse
83 & result of switching from the former
to the latier, Other cotts may secrus (o
professional wsers of the product should
differens application tools be nesded or -
should soma jobs have 0 be redone to
tha relatively poor shrinke and &racke
renistance of some noa-ashestos formu-
1stions. These increased costa arée exe
pected to diminish over time & formula-
tions improve and a8 spplicstors become
mors sccustomed to using non-asbestos
formulations. .

One company which may be adversely
affected by the proposed baa repord
that attapulgite, one of the prime sube
stitutes for mabestos {n patching comme
pounds, 1s in “limited supply” end thal

this same problem. The larger patching
compound producers, who siready have
asbestos-free formulations on the mar=
ket, sre pot expected to have as
much difficulty in obtaining substituts

materials. .

Two manufscturers discussed the ban's
potantial adverse effect on the utllity of
the product. One expressed & belief that
non-asbestos formulations are inferior {n

ﬂm« reinforced that helief, reporting
that the absence of ssbestes formula-
‘tions may prompt workmen to add thelr
own asbestas to the product to help pre-
vent eracking when wall jolntz are cove
ered, However, the addition of asbestos
would be tantamount to manulacture of
the banned product and would thus be
prohibitad. It appesars that st least some
existing non-ssbestos formulations msy
be less desifable, from a performance
standpolnt, to professional contractors;
moss consumer applicsiors are Dot ex-

FEDERAL REQISTER, VOL 42, NO. 241—THURSQAY, DECEMUER 15, 1970



»»»»»

rulemaking process.

¥. Other comments. (1) Several come
mentars suggested that the Commission
should investigate other products cone-
taining asbestos in order to determine
the existenca of possible harards.
In the proposal, the Cammission noted

ming whether er regulation s nec~

ly, the staff has hequn
to develop plans for collecting {n-
formstion.

(2) One commenter mnetted. that
the Commiagion issus a ruls that would
prohibit stockpiling of the banned prod-

Section 9(d) (2) of the CPSA pruvides
that the Commisgion may, by notice and
, prohibit » manue
facturer from stockpiling & product for
which & consumer product safety rule
has been promulgated. In this case, the
ban on consumer patching compounds
covers the manufsacturs and initial ine
troduction of products into commerce 30
days after promulgstion; the ban on
artificial emberixing materials covers
products !n commerce on the dats of
promulgstion. Therefore, in practieal efe
fech, thares would not be time for manu-
facturers 0 stockpile; nor would there
be tims prior to these effective dates for
notice and comment ralemaking.

(8) A commenter conecern
that the banned products be kept ouk
of international commerecs.

Thes Commission notes that this come
ment (s directed not to the proposed rula
but to its enforcement. If this matier
should becoms s problem it would be
ennlgluad {n the context of enforce-
men '

(4) Bevers! comments suggestod edi-
torial changes in the proposal. Thess
suggestions weare considered and, where
appropriats, bave been included herein.

Descurriow oF TS Biw

The bonned products. Parts 1304 and
1305 declare, respectively, that consumer
petching compounds and artifieial em-
berizing materials (embers and sab)
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containing respirahle free-form asbestos
are banned hazardous products under
section B of ths Consumer Product
Safety Ack :

Scope and application. The rules apply
to the pamed consumer products that
are customarily produced or distributed
for sale to or for the personal use, con-
sumption or enjoyment of consumers in
or around & household or residence, &
school, {n recreation or otherwise. In ad-
dition to thoss products which can be

tomary access, whether the
compounds are sppiied profestonally or
by consumers. Only consumer
ars subject to this

ing & patching compound
use would not exclude such articles
the bam. I the sale or use of the
product to consumers ln
to ths ban. Patching
compounds which are labeled as, msar-
kated, and sold solely for industrial usa
{n non-consumer enyirenments &re Not
subject to the ban, The ban applim to
patching compounds coptalning inten-
tionslly-added respirable free-form s
bestos sold directly to consumers and to
thosa which are used in residences,
schools, bospitals, publis buildings or
\othu areas where consumers have cus-

tomary access.

V" Bfective dates. (1), The rule at Part
1304 below applies to conswner patching
compounds containing respirable free-
form ashestos that are manufactured or
{nittally tntroduced into commerce OR
January 18, 1978, or after that date. For
all other consumer patching compounds
containing respirable {ree-form asbestos,
no matter when manufactured or ini-
tially introduced into commerce the ruls
at Part 1304 applies on Jumne 12, 1878,
and after that date. This means that
30 days sfter publication of thia rule,
manufacturers are prohibited from mane
ufscturing or shipping the produst to
distributors, retaflers, consumers or 0
others for application in consumer envi«
ronments. Purther, 180 days after publi-

_cation of this rule, distributars and re-
tallers will be prohibitad from selling, of«
fering for sals or distributing in come~
mercs the described products, no matter
when manufactured or initially mtroe
duced into commercs, to distributors, re-
tallers, and users.

(2) The rule at Part 1305 below applies
to artifiical emberizing materiala (embers
and nah) containing respirable free-form
asbestcs that are in commearcs ca De-
cember 15, 1877, or after that date. This
prohibition applies to products in nvene
tory sa well as to those manufactured
on or after the effective date.

The Administrative Procedure Act (8
U.8.C. 553) which governs the matter of

_effective date for banning rules under the

products
ton. -

CPSA, provides that s rule should be
published 30 days before itz effective date
unless. the Commission provides other-
wise for good cause found and published
with the rule.

As described in the discussion above
on effective date, the Commizsion s con~
cerned that ordinary household air cur-
rents in homes that contaln artificial
emberizing materials, can cause continu-
{ng exposure of consumers to the respira-
ble free-form asbestos in artificial em-
bers and ash. It appears 0 the Commis~-
sion, thersfore, that thess products
should be removed from commerce &s ex-
peditiously as posaible In order to avoid
having sdditional numbers of consumers
-unwittingly purchsss these materisls.
The Commission finds there is good cause
to issue the ruls on srtificial emberizing

materials effective on the date of pub~
lsation, .

PFomnoncs

(2) of the CPSA require

poun by the
effect of ordinary household air currents
on emberixing materials in

v. Environmental Protection Agency. Clv.
Nos. 74-1845, 75-2078, D.C, Cir,, October
13, 1971,

The {nformation on which the Com-
mission made the determination of un-
reasonsble riak consists primarily of
data on exposure of industrial workers
ts respirable free-form ssbestos. Infore
mation on exposure of the publie to in-
halable ssbestos {n individual consumer
products is Jimited, However, as i3 evi-
dent from the extenzive bibliography in-
cluded herein there is general zcleniinie
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and medical sgreement that there is no
Enown threshold level below which i i8
m.xumuuumadursﬂ-
rable free-form ssbestos,

'As noted in the proposal, inhalsble
asbestos in the househald from consumer
patching compounds and artificial em-=
berizing materials presents & preat risk
due to the presencs in the household of
persons, such sa children, who may be
particularly vulnersble to carcinogens.
Because of the long laténcy period, ex-
pasure to inhalable asbestos in the home
can be life shortening for children. The
Commission notes that consumers are

to sabestos from sources other
than the banned products. Eowever, con-
sumers who are exposed o asbestos Sbars
{rom patching compounds snd artificial
embers and ash receive additional doses
of asbestos and can be asmumed o face
a greater risk than persons not 50 £x-
posed. and a greater cumulative risk than*
umum'mmtmmemcrd
epvironment.

Tn determining that the risk of cancers
is unressonsble, the Commission con-
cludes that the degree and nature of the
risk of injury and the probability that
the risk will result in harm outweighs the
rules’ effect on the products’ utility, cost
and avsilshility to the consumer.

(h) No jeasible safety standard. The

Commission ia not aware of a technically .

fsaxible procedurs for removing the
hasards of cancer from respirable {ree-
form asbestos in the named products,
The Commisaion believes that not all
patching compounds present an Unrsse
sonable risk of injury to the public, only
patehing eompounds containing respir=
able free-form ssbestos. The hazard asz-

sociated with this product i caused by -

the free form in which the ashestos ap-
pears. A mafe level of exposure to free-
form sabestos is not kmown. Therefore.
it doea not appear that s ztandard for
patching compounds contalming respir-
able free-form asbestos is fesaible.

The product emberizing ma-
terials for fireplaces, containing respiras
ble free-form aabestos is used only in dry
form. Thus individual asbestos fibers are
never bound together. If the asbestios
fibers were contad by another materisl to
bind the fibers, it would no langer be the
same product and would not give the de-
sired decorative effect. In considering
the dry character of the produsct and the
fact that s safe level of exposure to res-
pirable free-form asbestos is not known,
it does not appear that a standard for
artificial emberising materials containe
ing respirable free-form asbestos 18
{eaxible,

The Commission bDelleves that no

standard can render the defined prod--

ucts non-hazardouz and concludes that
only banning these productz can sde-
quately protect the public from unres-
gne;bu riaks of injury associsted with

2. CPSA Section §(b). Bection #(b) of

the CPSA, 15 U.8.C. 2058(b), as amended,

requires the Commission to consider and
take ints sccount i{n the promulgation

of & rule the special needs of elderly and

RULES AND REGULATIONS

handicapped persons ta detzrmine he
extent to which such persons may be
sdversely afected by such rule, The
Commission has considersd these needs
and has determined that no sdverse ef-
fect on elderly or handicspped persons
will result from this regulation. It is o
the best intzrest of the entire publie, in-

*cluding the elderly and handicspped

that thess hazards be reduced.
3. CPSA Section 9(c). Bection 9(e) of
requires that prior to promule
gating & consumer product safety rule
the Cornmiaxion shall consider and shall
make appropriste findings for inclusion
in such » rule as to: (1) The degree and
pature of the risk of Injury the rule is
designed to eliminate or reducs; (2) the
approximats number of conmuner prod-
ucts, or types or clases thereof, subject
to such rule; (1) the need of the publis
for the consumer products subject to
nnhnﬂo.lndmpnhbuexmot
such rule upon the utllity, cost, or availe
shility of such produets to meet such
need; (4) any means of achieving the
effect of the order while minimizing sd-
verse effects on competition ot dixruption
or dislocation of manufseturiog and
other commercial practices consistent

with the public health and safety: (3),

that the rule is reasonsbly necessary to
eliminate or reduce an unresscnsble risk
sasociated with such product; and (8)
that the promuigstion of the rule s
the publie intevest (13 U.S.C. 3088<(c)).

The findings required by Bection 8(2)
of the act have been described generally
in the preamble and are incoarporsted in
§1 13045 and 13.05.5 of the tules below.
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ConcLumioN

Upon considering the published pro-
possl, the oral and written responses to
the proposal and other relevant material,
the Commission bans consumer patehing
compounds and artificial emberizing ma«
::l?k(unbeumd ash) as set forth

w,

Accordingly, t to provizions
of the Consumer Product Bafety Act
(sections 8 and 5, 88 Stat. 1315-17, as
amended, D0 Stat. ‘508, 18 US.C. 2057,
2088), new Parts 1304 and 1308 are added
to Titls 18, Chipter II, Subchapter B,
as follows:

PART 1304—BAN OF CONSUMER PATCH-

ING COMPOUNDS GONTAINING RESP1-
RABLE FREEFORM ASBESTOS

Sec. :
1304.1 Boope and application.
Purposs

- 13043

1304.28 Definitings,
1304.4 Consumer patching compounds as
banned hazardous produats,
13048 Pindings.
AUrEORITY: Bectiona 8, 9, 86 8tat, 1315«
1317, a2 amended 00 8tat. 508, 13 U.S.0. 2087,

$1304.1 Scope and application.

(a) In this Pxrt 1304 the Consumer
Product Safety Commission declares that
consumer patching compounds contains
ing intentionally-added respirable fres-
form asbestos in such a manner that the
ssbestos fibers can become airborme
under ressonably foreseeable conditions
of use, are banned hazmardous products
under sections 8 and § of the Consumer
Product Safety Act (CPSA) (18 UB.C.
3057 and. 2058). This ban applies 0
patching compounds which ars (1) used
to cover, seal or maak cracks, jointa, holes
and similar openings in the trim, walls,
celling, ete. of bullding interiors, which
after drying are sanded 10 & smooth
finish snd (2) are produced and dise
tributed for sale to or for the personal
use, consumption or enjoyment of a con~
sumer in or around a permanent or
temporsry household or residence, »
sehool, in

(b) Ths Commizsion has found that
(1) thess patching compounds are being
or will be distributed in commerce; (2)
that they present an unresaonable risk of
injury; and (3) that no feaxibls con-
sumer product safety standard under the
CPSA would adequately protect the pub-
lic from the unreasonable risk of injury
associated with these products. This rule
applisg to the banned hazardous producta
defived n section 13043 and described

urther in section 1304.4.

(e) Only consumer products are sub-
jock to this requiation, Patehing com-
pounds which are consumer products
include those which a consumer can pure
chase, Merely labeling » patching com-,
pound for industrial uss would not ex-
clude such articles from the ban. If the
salo or use of the product by consumers
in facilitated, 1t iz subject to the ban.
Patehing compounds which are labeled
sa, marketed, and sold solely for indus-

trial use in non-consumer tnvironmenta
are not subject to the ban. In sddition to
thoss products which can be sold directly
to consumers, the baa appiiss to patching
compounds containing respirable free-
form aabestos which are used in reel~
dences, schools, hospitals, publie build-
ings or other areas whers consumers
have customary access.

§ 18042 Purpose.

The purpose of this rule is to ban con-
sumer petching compounds containing
intentionally sdded respirable, free-form
asbestos. Thess products present an un-
ressonable risk of injury due to inhala-
tion of Abers which increasa the risk of
developing canecer, including lung cancer
and mesothelioms, diseases which have
bean demonstratad to be caused by expo-
sure to asbestoa fibers,

§ 13048 Definitions.

(8) The definiticos in section 3 of the
Consumer Product 8afety Act (15 US.C.
2052) apply to this Part 1304.

(b) “Asbestos”™ tmeans & group of min.

and caleium in diverss combinations and
are: Amcaite, chrysotile, crocidolite,
anthophyllite asbestos, actinolite ssbes-

. taos, and tremolite as

bestos.
{e) “Free-form asbestos” ia that which
{s not bound, or otherwise “locked-in"
to & product by resins or other bonding
agents, or which can resdily become alr-
borne with any reasonably forescemble

use. .
(d) “Patching compounds” are mix-
tures of talc, pigments, clays, casein,
ground marble, mics.or other similar
materials and a binding material such a8
asbestos which are sold in a dry form
ready to be mixed with water, or such
combinations in ready-mix paste form.

(e) “Consumer patching compounds™
are those that are customarily produced
or distributed for sale to or for the pers
sonal use, copsumption or enjoyment of
consumers {n or around & permanent or
temporary household or residence, &
school, (n recreation or otherwise, -The
Commission considers that patching
compounds for spplication in these con-
sumer environments sre either distrb-
uted for sale to or are for the personal
use or enjoyment of eonsumers, |

() “Intentionslly-sdded asbesics™ is
sabestos which is (1) sdded deliberately
as an ingredient intended to impart spe-
cific characteristics; or, (2) contained in
the final product as the result of know-
ingly uxing & raw msterial containing
asbestos. Whenever & manufacturer finds
out that the fAnished product contains
asbestos, the manufacturer will be con-
sidered a8 knowingly using s raw mate-
rial containing asbestos, unless the
manufacturer takes steps to reduce the
asbestca to the maximum extent
fesaible.

(p) “Initial Introduction into come
merce” oceurs when the manufacturer
ships s product covered by this regula=
tion from a facility of the manufacturer
to » distributor, retailer, or user.
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§ 1304.4 Comsumer patching commpounds
as banned hazardous products.

On the bazis that sirborne asbestos
fbers present the hazards of cancer, in-
cluding lung cancer and mesotheiiomsa
to the publie, consymer patehing com-
pounds containing intenticually-added,
respirable free-formn sabestos, which
have been manufastured ar initially {n-
troduced into commerce sfter Janusry
18, 1978, are banned hazardous products.
In addition, all other consumer patching
compounds con intentionally=
added. respirable free~form asbestos, no
matter when manufactured or ind
{ntroduced into commerce, are banned
hazardous products after June 11, 1878.

§ 1304.5 Findings.

(a) The degree and nature of the risk
of injury. The Commission finds thst the
risk of injury which this regulatfon is
designed to eliminate or reducs i3 freem
including lmg cancer and

to econsumers,
reviewed experimental data and hu.
man experience information. The Com-
mission noted that in the sclentific
litersture, there s general agreement
that there is no known threshold level
below which exposure (o respirable fred.
form ssbestos would be conxidered safe.
Further on the basis of such sclentifie
opinion, it sppears to the Commission
that childr particularly vulnerable
to earcinogenz because of their longer
potentia]l lifetime and their rapid- rate
of growth. In aress of the country where
asbestos may not be prevalent in the en-
vironment, the major risk of exposure for
children and others may occur in the
househoid. In aresas of the country where
more asbestos fibers are, present in the
environment, the public is exposed to ad-
ditional risks from the presence of ai=
bestos fibers in households and other
consumer environments, the Commission
concluded on the besis of these factors
that consumer patching compounds con-
taining respirable free-form asbestos
present an unreasonshble risk of injury to
the public. In addition, s risk sssessment
was made. For purposes of this asseas~
ment, the Commiszsion considered the uss
of patching compounds by the consumer,
{or six hours a day four timeg a year, to
be a high yet reasonably foreseeable ex-
posure. The increased risk of desth from
respiratory cancer induced by thix exe
posurs i3 estimated at between 10 and
2.000 per million. For five yea:3 of exe
posure st these jevels, the risk increases
geometrically and is estimated at be-
tween 1,000 and 12,000 per million, The
lower estimate of 10 per million is closer
ts the actual rizsk for a one-year ex-
posure. Nevertheless, In view of the seri-
ousness of the injury and the cumulative
effects of as

able risk The Commission belieyes that
reducing exposure to respirable free-
form asbestos (A the home represents &
substantial deerease in risk to consumers,
since, for many people, the msjor ex-
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gosu:e to inhalshle asbestos s in the
ome,

(b) Products subfect to the ben, Con-
sumer patching compounds s defined in
10343 (d), (), (N include such prode
ucts as spackling compounds and
tape joint compounds (commonly known
as “joint cement” or “tape joint mud™).
The Commission estimates annual ship-
ments of patching compounds subject to

ous =izes from 0.3 o 25 pounds (dry)
or 0.5 to 5 pallons (wet), The Commis-
don believes that about half the patche
ing compounds sold in 1977, and intended
for zale to or use or enjoyment by con-
sumers, were formulated with ashbestos.

Many othérs contalning significant levels
of asbestos contamination will slse be
affected by the ban.

(e) Need of the publie for the products
and effects of the rulg on their utility,
cost and aocilability. Patching come

_pounds, though used primarily by come
mercial construction workers, are also
used by consumers, and ars used for the
patehing and sesling of cracks and jointa
in and around the housshold and in
other consumer environments either by
consumers or professional applicstors.
The compounds are used {o cover areas
on gypsum drywall which might other~
wise ba aesthetically undegirable or
which might lead to structural damage,
energy loga or lower property valus. The
ssbestos In these compounds acts a8 &
structurs) reinforcing agent which helps
{0 reducs cracking and shrinkags of the
compodund over time, and which renders
the compound more pliable or “work-
able” upon application.

(1) Utility. The elimination of ssbestos

increased

subatitutes which have smilar proper-
ties to those of asbestos, or which impart
cmilar qualities to the product, In cure
rent reformulations, asbestos is replaced
by & combination of substances, of which
the most common iz sttapulgite, s Abrous
clay. Some non-asbestos formulations
are reportedly not as effective as those
containing asbestos In controlling
shrinkage and cracking over time. The
warkability of some coinpounds may be
diminizshed as well This may adversely
affect the utility derived from the prode
and by professional
contractary until such time as Ltnproved
formulstions are developed and available

to end.users, .

(2) Cost. Asbestos-free patching coms
pound formulations may require more
tme to use. This would tend to incresss
the direct labor costs of residential and
other construction snd renovation. Ths
expected increase is between 10 and 28
percent. The Commizsion sstimates that
the annual labor cost of
in these consumer environments is on the

tions in all applicstions may increase this
cost by $50-8125 mfllion, sasuming thst
roughly half the current labor costs (l.e.,
that portion now associated with the use

63363

of asbestos formulations) are affected by
the 10-25 percent Increase. The burden
of this cost iz expected to fall directly
on owners of existing homes who may
engage in some renovation, and on pur-
chasers of newly-refiovated or newly-
constructed homes. These incrensed costa
are expected to diminish aver time as
formulations improve and aa applicators
become more sccustomed to using nen-
asbestos formulations. The use of asbes-
tos substitutes may also lead to cost in-
creases in the manufacture of patching
compounds, The Commiasion estirates
this cost, which may vary widely from
firm to firm. at an average of 3«15 per-
cent. This s made up primarily of in-
cressed costs of raw materials and of
formulstion research and development.
It s expected that the price of many
patching compounds may rise sd a result.
Producers, dub!budtgﬂ. end u:nél:ﬂ gg
patching compounda may ve

ineur costs associsted with the disposal
of produets in Inventory. The Commise
sdon estimates that the wholesale value
of manufscturers’ and distribytors’ In-
ventories at the time the ban becomes
effective will be approximately $15 mi-
lion. These costa may be reflected In the

compound formulations, and in the
prices of other drywall and paint prod-
e Pooastre frof. ssbeston-contain:

tive pressure asbestos-containe
ing campounds, producery of ssbestos~
free formulations have not yet passed
on to purchasers their incressed cosis.
production costs of as=
bestos-fres formulations can be passed
on completely 88 B result of the ban, the
total annual price e®ect for the year fol-
lowing the lssuance of the ban may beé
$10-360 million, The magnitudé of this
efoct may be reduced sigmificantly in
successive years following the issuance of
the ban as producers’ development costat
are smortized, ss raw materials become
more widely available, and as price com«
petition is strengthened becsuse of mar-
ket preasure snd economies of scale as-
sociated with production.

(3) Aocilability. The supply of asbes-
tos substitutes, particularly attapulgite
clay and relatively uncontaminated talc,
for use in the manufacture of patching
compounds may be insufficient to meet
the short-run demand which is expected
to be stimulated by the promulgstion of
the ban, Purther, many small producers
probably Iack the technical capability to
reformulate their products, and may he
forced to cesss production, ¢ ..ast watil
formulations of satistactory cost &nd
performance are developed. This may
affect some professionsl contractors. In
the short rum, consumers may be in-
directly affected by delsys in drywall
fAnishing and building completion.

td) Any means of achieving the odbe
Jective of the ben while minimizing cd-
verse effecty on competition or disruption
or disloeation of manufacturing and othe
er commercial consistent with
the public health and safety. The ad-
verse effects of the ban on patching com-
pounds containing ashestos is reduced by
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Mmiting the ban to intentionally added
oabestos. Other alternatives such as
umiting the scope of the ban only to
products purchased snd used by cone
sumers or to lssuing & ban with & Iater
effective date, were conaidersd by the
Commission. However, none was found
that would cause less diaruption or dis-
location of manufacturing and other
commerical practices, consistant with
public health and safety.

Conclusion. The Commission finds
that this rule, {ncluding its efective date
is ressonably necessary to eliminate or
reduce the unressonable risk of (njury
from cancers such as lung cancer and
nesothelioma that are associated with
tha banned products descrided herein,
that no feasible consumer produgt safety
standard under the Consumer Product
Safety Act can sdequately protect the
public from this risk, and
tion of this ruls i3 in the public interest.

N

PART 1303—8AN OF ARTIFICIAL EMBER-
12ING MATERIALS (ASH AND EMBERS)
CONTAINING RESPIRABLE FREE-FORM
ASBESTOS .

Hee.

1308.1 Scope and spplication,

13083 Purpose.

13083 Definitions. .

1308.4 Artificial Areplace sah and embers 88
banned hasardous products.

13058 PFindings.

Avronrey: Secs. 8, 9, 30(d), Pub, L. 8=
578, s amended, Pub, L. $4-384; 88 Btat.
1316-17, as amended, 50 8tat. 308 (18 US.C.
2087, 2058).

§ 1305.1 Scope and application.

In this Part 1303 the Consumer Prod«
uct Safety Commission declares that
artificlal emberizing materials (ash and
embers) containing respirable free-form
asbestos generally packaged in an em-
berizing kit for uss in firepisces, and
deaigned for use {n such s manner that
the ashestos fibers can becoms airborne
under reasonably f{oreseeable conditions
of use are banned hazardous products
under sections 8 and 9 of the Consumer
Product Safety Act (CPSA) (18 US.C.
2037 and 2058). This ban applies to artie
flelal emberizing materials available in
separsts kits or with artificial Areplace
logs for use in fireplaces and sprinkled
or conted by consumers on the actificial
logzs to simulate live embers and ashes
and give s glowing appesrance when
subjected to high temperstures. Bags
of material contalning asbestos that are
sold separately to be sprinkled on and
under artificial logs to aimulate burning
and glowing ashes also come within the
scope of this ban,

$ 13053 Purpose.

The purposs of this rule is to ban arti-
ficial emberizing materials containing
reapirabls free-form ssbestos. Thess
products present an unressonable risk of
. lnjury due to inhalation of fibers which
incresse the risk of developing cancers
such ag lung cancer and mesothelioma,

that promulga=
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diseases which have been demonstrated
tau: caused by expesure to asbestos
1 N .

§ 1808.3 Definiticas.

(s) The definitions in section 3 of the
Consumer Produrt Safety Act (15 U.B.C.
2052) apply to this Part 1308, .

(b) “Asbestos” means a group of min-
eral fibers composed of hydrated silicates,
oxygen, hydrogen and other elements
such as sodium, iron, magnesium and cal-
cium in diverse combinations and sre:
Amosits, chrysotile, crocidolite, sntho-
phyllits asbestos, actinolite asbestos, and
tremolits asbestos.

(c) “Free-form asbestos™ is that which
is not bound, woven, or o
“Jocked-In" to & product by, recing oe
other bonding agents, or those from
which bers can readily become airborne
with any use,

asbestos-containing material generally
packed in an “emberizing” kit to be
placed under artificial logs in gas-burn-
ing fireplace systems or in artificlal fire~
places for decorative purposes. The prode
uct is also glued to artificial logs. either
at a factory or by & consumer Wxing an
emberizng e:l’l:u {Bynthetic logs manufsc-

free.form asbestos are not included in

this definition.)

§ 13054 Arificial fireplaes ssh and
el aa banned hazardous prod.
acta,

On the basis that airborns asbestos
fibers present the hazards of cancer such
as lung cancer and mesothelioma to the
public, artificial fireplace sah xud embers
containing respirable free-form asbestos
are bannad hazardous products.

§ 1305.3 Findingy.

(a) The degree and nature of the risk
of injury. The Commission finds that the

() Products sudfect o the ban. Arti.
ficial emberizing materials are'decorative
simulated ashes or embers, used in cer-

or glued to gas logs, or sprinkled on Are-
place ficors.

(c) Need of the public for ihe prod-
ucts and effects of the rule on their yitl-
ity, cost, and avallgbility, Artificia] fire-
place eamberizing material serves a
strictly decorative purpose and does aot
materially zffect the sctual perform-
ance of the fireplace gas systam In terms
of itz ability to provide heat” A certain
degree of aesthetic desirgbility exists,
however, since the product “system” ite

.self (ths gas log. ashes, and embers) is

intended to simulate burning wooden
logs. Gas logs may be sold with artificial
emberizing material attached at the face
tory (the log commonly refsrred to a3
being “frosted”), or with the “embers”
in a separate kit, often mixed with simu-
lated “sshes.” Virtuslly all gas logs are
either frosted or packaged with in eme
berizing kit; however, the malority of
gas logs produced in 1977 were packaged
with pon-asbestos-containing emberiz-
ing kits. The Commission estimates
snnual sales of artificial gus Jogs at ap-~
proximately 100,000 units, Some 25,000
30,000 of these would be subject to the
ban. Approximately 100,000 gas logs
frosted or treated by consumers with as-
bestos are estimated 10 be In existencs,
The Commission believes that the mae
Jority of gas logs are sold with ember-
ixing kits; this gives the consumer a
choice a8 t0 whether or not to use the
artificial embers and ashes.

(1) Utility. Manufacturers of artifie
clal gas log emberizing material are cur-
rently uasing four substitutes for asbestos
i{n their producta; vermiculite, rock wool,
mics, and & synthetic Sbher. None of the
four s claimed to be as sesthetically ef-
fective as asbestos. Thus, the utility de-
rived by consuriers from some gas-burne.
g at:l.m systems may be adversely

L

(2) Cost. No effect on the oversll prics
level of gua logn is anticipated as a result
of the ban. The average price of embers
{zing kits may rise somewhat; the Com-=
mission estimates the total price effect
gg’ the ban on copsumers st under

.000.

(3) Avpailability, The Commission bee
leves that all producers of artificial em-
berizing material will have eliminated
asbestos from their products by the time
the ban becomes effective. No siguificant
impaet on the availability of asbestos
substitutes to producers nor on the avail-
ability of gss logs or emberizing kits to
retail dealers and copsumers {8 expected
28 & result of the ban.

(d) Any means of achisving the cbiee-
tive of the ban while minimizing adverse
effects on competition or disruption or
dislocation of magnufacturing and other
commercial practices consistent with the
public heslth and safety. The Comumis-
sion believes that there will be minimal
disruption to the market for artificial
emberizing materials ax a consequence
of the ban and that no further reduction
in adverse effects is feasible.

Conclusion. The Commission finds that
this rule, including its effective dats, is

FEOERAL REQISTER, VOL 42, NO. 241~=THURSOAY, DECEMSER 15, 1977



RULES AND REGULATIONS

reasonably Decessary o eliminate or ree
duce the unreasonable risk of Injury
from cancers such as lung cancer and
mesothelioms that are associated with
the banned products described herein,
that no fessible consumer produet safety
standard under the Consumer Product
Safely Act can sdequately protect the
publie from this risk, and that promul.
ation of this ruls is in the public in~
&m. .

Effective Dates: Part 1304 becomen of.
fective January 16, 1578.

Part 1305 becotnes effective December
16, 1977,

Dated: December 12, 1977,

SmxLoon D. Bures,
Asststant Secretary, Consumer
Product Safety Commission.
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