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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT oOF TENNESSEE
NORTHERN DIVISION

CASE NOs. 3-83-511 and 3-84-7638

------—------------‘.-

DISCOVERY DEPOSITION OF BENJAMIN G. MIRIELLO

-------—----------—--—----—------—----------—--------,...

COUNTY OF ANDERSON, TENNESSEE, et 2l., GEORGE LOUIS
BYRD, et ux.,

Plaintiffs,

vs. T 7
. . c .
i /7%4/
UNITED STATES GYPSUM COMPANY, et al., b 4
2, Lenea 2
Defendants. - 7

the above-entitled deposition was taken on behalf of
the Defendant, U.s. Gypsum, at 13696 East Iliff Place,
Aurora, Colorado, on January 14, 1985, at 10:20 a.m.,

before Dawn Calderwood, Certified Shorthana Reporter

and Notary Publie.
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For the Plaintiffs;

For the Defendant
U.S. Gypsun:
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MICHAEL Y. ROWLAND

Rowland & Rowland

10 Emory Place !
Post Office Box 3308
Knoxville, Tennessee

DARRYL G. LOWE

Kennerly, Montgomery & Finley
1701 Plaza Tower

Post Office Box 442
Knoxville, Tennessgsee

Barbata.A:ras

from the
arch 3, 1936
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WHEREUPON, the following Proceedings
were taken pursuant to the Federal Ruyles of Civil :

Procedure.

» * * * *

MR. LOWE: fThis deposition of
Mr. Miriello is being taken Pursuant to notice for a
discovery deposition and also pursuant to the order
of Judge Murrian of the United States District Court
for the Eastern District of Tenaessee.
And if we could, we would like to go ahead
and attach the notices to the deposition.

MR. ROWLAND: vYou brought copies, so

that's fine.

MR. LOWE: ©That's probably for both;

0 -

right?

MS. ARRAS: It's for Anderson, Byrad,
Lytle and sShultz,

MR. ROWLAND: and noticed in two or
three other cases. I will tcy to get you a complete
list of then.

BENJAMIN G. MIRIELLO,

having been first duly sworn to tell the truth,

testified as follows:
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EXAMINATION
BY MR. LOWE:
Q. Mr. Miriello, if you would, please state
your full name for the record.

A. Ben -- otherwise known as Benjamin --

G. Miriello.
Q. What is your present address?
A. 2750 South xanada Way, Aucrora, Colorado.

Q. If you would, please, give me your date of

birth,
a. April 9th, 1920.
Q. And that would make you, presently, 642
A, Correct.
Q. And by whom are you employed?
A, I am retired from ATsT Technology.
Q. How long did you work for AT:T Technology?
A. Forty-two vears,
Q. When did you retire?
A, In June of 1984.

Q. So you would have started for AT&T, then,
back in 19422

A. Correct.
Q. Is that correect? All tight. Let me go
back, if I could, and give me your place of birth.

A. Place of bicth would be Jersey City, New
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Jersey,

Q. And did youy grow up there?

A. I did. :

Q. Did you go to School there, Your primary
elementary education?

A. I did.

Q. At what location 4dig You first work for

AT&T Technology?

A, In the Kearny WOtks_at Keacny, New Jersey.

Q. Were you stil} living in Jersey City at

that time?

A. I was.

Q. When dia YOou move away fronm Jersey City for
the ficst time?

A, For the first time -- after I married ~--
You want an approximate date? I couldn'e give you
the actual date.

Q. Yes.

A. You are taxing my memory, and it's not that
great. well, I was married 30 years. So let's take

back from 30, would be the Approximate time T moved

out of Jecrsey Ci;y.
Q. At age 30?2
Ao Yesﬂ

Q. So that would have bee . about 19502
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A, Got me. I didn't realize that I had to
Come up with these kinds of dates, what the heck.
Barbara -- Ron was born there, so he's 32. Thirey !

Years ago, yeah.,

Q. Do you recall‘app:oximately when you moved

-

to the Denver area?

A, Some 20-0dd years ago -~ 19¢s.
Q. 19652

Ao Uh-hUh.

Q. Now, what line of work did you follow after

You finished high school?

A, Well, I started working for Western

Electriec.

Q. You started immediately after high school?

A, Yes.
Q. Okay.
A. Barring =-- well, actually, yes. I went

into the service after that, while I was working for

them,
Q. You were in the service for what years?
A. Well, 1942 to 194s.

Q. Do you recall what Year you graduated fron

high school?
A. 1937.

Q. What did you do from 19137, then, to 1942°
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A. What did I do from 1937 to 19427

Q. What line of work, or did you work?

A. I worked for Macy's, Bloom{ngdale's,
Colgate-Palmolive.

Q. Still living in Jersey City?

-

A. Correct.
Q. Now, {if you could, I would like to ask you
at this time to produce for us, to take a look at,

any documents that you intend to use or that you will

be relying upon in your depositlon here today.

Do you have anything?

MR. ROWLAND: I have got copiegs of --

THE DEPONENT: Copies of the letter
that I wrote to U.s. Gypsunm.

MR. ROWLAND: I thought you already
had these (indicating).

MR. LOWE: I can'e anticipate what you
are going to use in the deposition.

THE DEPONENT: The letter I wrote to
U.S. Gypsum about my father's death, their reply, and
his death certificate.
BY MR. LOWE:

Q. Let me.ask you if this letter dated June 8,

1950, is the letter that you wrote regarding your

fathec's death?
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A, Very much so.

Q. And is that letter one that you intend to

tely upon in your testimony here today? :
A, When you Say "rely upon,®" how do you mean?
Q. Well, is {¢ your understanding that you are

going to be using this l;tte: in your testimony here
today?

A. Well, I will refer to this'lette:, yes.

Q. And the second document is a letter dated
pecember 27th, 1950, which I un@erstand to be tne
reply to your letter?

A, That's correct.

Q. And then you have shown us a copy of a .
death certificate. The name of the deceased s
Raffaele, Ralph, Miriello. g that correct?

A. Correct.

Q. Do you know ©of any other documents that you
have in your possession or have access to that you
will rely upon to give your testimony here today?

A. No.

Q. Have you gotten any information, that you
intend to testify about today, from relatives back in

New Jersey?

A. I should have angd could have; but I didn't,

no.
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Q. All right, sir. Let me ask you, i{f 1 can,
Please, sir, to tell nme your father's main occupation
aS you recall it from the earliest part of your :
childhood that You have a recollection of.

A, Cabinetmaker.

Q. And in that particular occupation, what
type of things did he d0? -- if you know.

A, What did he do°?

Q What type of things did he do?

A, Made chest of drawers -- you know,
furniture, woodworking.

Q. Would that have been Primazily in the
Jersey City area?

A. Yes.

Q. Now, was that his main occupation
throughout his adult work life history up until the
time of his death?

A. Very much so, yes.

d. Do you know how he came to work at the
Henderson Street plant?

A. Yes. During the depression years, jobs
were hard to come by. And he was forced to look for
employment elsewSere.

Q. In other words, he couldn't make a living

to support his family as a cabinstmaker at that time,

PV A P PR TR oM e e e A
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during the depression Years, so he then took

employment where he could find i, basically, fqo,

that period of time? :
A, Corrcect,
Q. Did he, at some Point in time after working

at the Henderson Street blant, then go back to his

employment as a Cabinetmaker after the econony got

better?
A. True. .
Q. The depression Years,” from my history

lessons - not fzom my memory =- started about 1929,
Do you know, or do You have any jidea when your father
worked at the Henderson Street factory?

A, Somewhere or another the date of 1933 comes

into play, as far a8 my recollection goes,.

Q. Realizing that's a long time ago --
A, Correct,
Q. == and that our memories aren't always the

best, but sitting her today under oath, your best
recollection is that your father worked at the
Henderson Street Plant in 19332

A, Approximately, yes.

Q. Okay. Do you have any independent
recollection as to how long he worked at the

Henderson Street plant?
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A, Several years.

Would it be your best recollection that he workaegd
there from the Yyears 1933 to 1935?
A. Yeah -- within'that area or years, yeah,
Q. Is there sone way you can correlate the
time that he worked in the Henderson Street Plant
with your childhood or your experiences or your age

Or years in school? Is there aBy way that you can go
back and do that?

A. Let's see. How can I correlate it? No, I
guess my recollection would only be the fact that
remember coming home fronm school and having lunch
with him when he was working at that Plant.

Q. Would that have been before you went to
high school; or do you recall?

A. It would be, yeah, uh-hyh,

Q. Is there Something about that -- in other
words, you recall coming home from lunch yourselt
before you went to high school but not after you
Started high school?

a. No, I just realized I came home from school
and had lunch with him. So it was during the

depression years. If I had to, T €ould sit down and
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figure |t out; but you are taxing my memory somewhat.

Q. Is it your best recollection, as we git
here today, that he went back into the cabinetmaking!
or furniture-making Occupation around 1935 or 19362

A. Uh-huh, Somewhere in there.

Q. Don't say 'uh-huh,' {f you would, for the
court reporter, Please say yes or no.

Is it your best recollection that he went

back into his main occupation 28 a cabinetmaker

- v

between 1935 and 19367

MR. ROWLAND: 1f You know the exact

date,

THE DEPONENT: I don't know the exact
dates. I am approximating the dates. vYeah,
Somewhere in that area,

BY MR. LOWE:

Q. Now, you have indicated that probably the
beginning of hig work at the Henderson Street plant
was probably around 1933. could i Possibly have
been earlier than that?

A. Could it have been earlier? 1 really
Couldn't say actually whether it was earlier or not.
But those are the immediate.dates that I can

fecollect,

Q. I apologize for being insistent -- but 1933
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£o 1935 are the Years that You fee) comfortable with;

is that correct?

A. In that fange, could be tuwo Years before of
after.
Q. What was the address where You and your

family lxved back then?

A, 218 Grand, Ger-a-n-d. That'g on the
letters, also.

Q. All right. Dpo You recall ever living at
8 Lexington Avenue in Jersey City?

A, I lived at g Lexington Avenue in Cranforg
not Jersey City.

Q. That was not jn Jersey City?

A, That wasg Ry first home that I moved to
a:tet getting marzied.

Q. While your father worked at the Henderson
Street plant, You lived on Grang Street?

A, Correct,

Q. And you Probably recall that because it was

in fairly close Proxinmity to the plant?

A, Very much so; {t'g just acround the corner.,
Q. Was your father a cigarette smoker?
A, No. He smoked ap occasional cigar.
Q. Your best recollection is that he did not

smoke cigarettes?

A P MMM aEmerem = — s
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A, That's for Sure,

Q. Do you recall, sir, whether or not your
father ever received his wages in a Pay envelope with
cash in it ag OPPosed to a check, or do you recall?
Do you have a fecollection 6ne Way or the other?
| A. Somehow == thisg is vague =« pyt I think {»
was a check.

Q. Do you know if You or any member of the
family -- Your brothers and sigters == would have a
check stub or sonme Sort of a pay Slip --

A. At this day and age?

Q. Yes,

A, No.

Q. == that would show, Specifically, who it
was that your father worked for at the Henderson
Street plant?

A. No, by no means,

Q. Let me ask you, Mr. Miriello: po You smoke,
or have you ever smoked?

A, Yes, I do.

Q. On a regular basig?

A. Uh-huh.

Q. How much do you Smoke, please, sir?

MR. ROWLAND: What does that have to

do with this case?




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

15

MR. LOWE: This is discovery, All

am asking him aboue are his smoking habits on a daijly

basis. :
MR. ROWLAND: what in the worilg does
that have to do with the sSubject of this litigation?
MR. LOWE; It may be tied in. I don'y
think I have to Show {¢'g :elevant'at this point in
time, or jt's admissible evidence. I don't think the
Rules require me to do that,

THE DEPONENT: §hppose I am refusing

tO answer?

MR. LOWE: I want to ask you that.

THE DEPONENT: T don't think it'g
felevant to what we are tilking about. That's ny own
personal opinion.

BY MR. LOWE:

Q. Do you mind telling me how long you have
been a smoker? |

A. No, because we are not talking about nme. T
am not being Prosecuted, as such.

Q. Did you ever receive any baseball cards in
tobaceo that your father brought home when you were a
boy? Do you ever.remembe: getting anytping like that?

A, No.

Q. You don't remember your father bringing
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Cigarettes to the house or smoking cigarettes?
A, Not at all., 1 already told YOou he was an

occasional cigar smoker, : :

Q. When you were growing up, do You recall

reading the city newspaper?

-

A. Yes,

Q. Was that the Jersey Journal?

A. Correct.

Q. Let me show you, if 3 could, please, sic, a
Copy of the Jersey Journal dated Tuesday, March the
3rd, 1936, and ask you if you would look at that and
just familiarize yourself with that for a minute.

MR. ROWLAND: How about showing me the
Other documents that ¥You have got fronm your company
files about hig father and his employment,

MR. LOWE: 1 don't have == as a matter
of fact, there is ne evidence that he ever worked for
U.S. Gypsun.

MR. ROWLAND: Yeah, there is. Right
hece (indicating) {s the evidence.

MR. LOWE: A search has been made, and
there is no evidence that he worked for the
UsS. Gypsum Company.

THE DEPONENT: ©This (indicating) is

their rely to my letter, and it Ssays U.S. Gyp.unm.
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I can't read this; 1T am sotcy. It's too -

BY MR. LOWE:

Q. Are you not able to read that print? :

A. Just the large print, yeah,

Q. Read to me, {f you would, what you can read,

A. What I can read? "Large Gypsum Firnm Comes
Here; Jobs For Hundreds."

Q. Is there anything else in that article that
Yyou can read?

A, *$100,000,000 corporation takes
50-year lease. Decision made after Ssurvey conducted,
say officials."

Q. Anything else?

A, "Murder t:ial.”‘

MR. LOWE: We would ask that that or a

copy of that.newspape: article be introduced and
admitted as Exhibit 1 to your testimony.

(Deposition Exhibit 1 was marked for -
identification.)
BY MR. LOWE:
Q. Mr. Miriello, a few minutes ago you
indicated -- when I was having a side conversation
withhur. Rowland about employment records regarding

Your father «- that the letter that we looked at was

an indication that your father worked for U.S. Gypsun

CALDERWOOD/MACKELPRANF‘. ” LW el oY Y . ¥ R W B B - m s - e .
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Company,
Can you tell me which letter you are
talking about? :
A. Both.

Q. Would you show me, in the United States
Gypsum letter, where itrindi;ates that your father
worked for United States Gypsum Company?

A, It's in teply to my letter,

Q. They don'e acknowledge in their letter to
you that he worked there; do tirey? You are Juse
saying that since they did write you back, that you
feel that's an indication he dig work there; is that
right?

A. I was jinvited for a tour of the plant, 1
went for a tour of the plant at their request.

Q. They invited you for a tour of the plant?

A. Yes,

Q. Is that what you are telying upon tgo show

that your father worked for U.s. Gypsum?

A. I know he worked there,
Q. I understand that YOU say he worked there.
A. I know.he Wworked there.

Q. All right, gip, But is there anything,
Oother than what YOU just pointed Out in the lettecr,

that indicates that he did, in fact, work there -- by
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documents, not by what YOu are saying but by a
document?

Do you feel there is anything in this
letter dated December 27, 1950, to You that adnmits
indicates that your father worked for United State

-

Gypsum Company?
A. I don't know what you are driving ae.
Q. What I anm driving at -- {g there any

acknowledgement anywhere in thig letter that state

19

or

S

s

that your father did, in faece, wWork for United States

Gypsunm Company?

MR. ROWLAND: Well, I think the letter

Speaks for itself.

MR. LOWE: I am entitled to ask ang
have that question answered.

THE DEPONENT: One would think that
I wrote a letter to my father's place of employmen
and they replied, that that, in itself, is an
acknowledgement of his being an employee there.
BY MR. LOWE:

Q. So I will undefstand, the only thing tha

You are ‘relying upon as evidence that your father

MR. ROWLAND: That's not ceorect.

i€

t

t
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Said he knew he worked there,

MR. LOWE: I am asking you, gir --

14

THE DEPONENT: I used to bring lunches

to him there.

BY MR. LOWE:

-

Q. We are talking now, at this point, about
documents that indicate whether your father did or
did not work for United States Gypsum Company.

A. Here's (indicating)-another document that
will tell you, because he died.of ashestosis.

Q. Is there anything on the death Certificate
that indicates your father worked for U.S. Gypsum?

A. Where else would he have gotten asbestosisg?

Q. Is -~

A. On the heading of this letter --

Q. Let me finish my question first, g there
anything on the death Certificate, anywhere, that
States United States Gypsum Company?

A. NOo. But I am sure if you went to Dr.
Blum's records, it does list u.s. Gypsum Company.

Q. Is there anything on the United States
Gypsun Company letter that acknowledges that your
father was ever an employee of United States Gypsum
Company? -- other than the fact that they simply

tesponded to your lette;.

L~; .
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A. Well, wouldn'e one think that j¢ You wrote
to a company --
Q. Excuse ne, sic, just answer my question,
MR. ROWLAND: Darryl, he's trying te
answer,

BY MR. LOWE:

Q. Is there anything in thig letter, anywhere,
that acknowledges that your father worked for Uniteg

- -

States Gypsum Company? .
A, I am telling you, sir, that if one wrote a
company, they would deny the letter that they
fteceived. Ang they wouldn's bother answering it ang
would say we will not concede to the fact that your

father worked here, so we have no further
acknowledgement of your letter.

But they are acknowledging my letter and
dnswering it and sStating that they are -- ag you can.
very well read.

Q.  That is‘ycur opinion; is that correct>

A. It would be any intelligent person's
opinion. I am not knocking your intelligence.

Q. As a mitter of fac:, the letters Says
Specifically -- and if you would follow me on this.

A, You are Picking out == yYou are isolating

Statements in the letter o try to bring out a point
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thas doesn‘*¢e exist, sir.

Q. Let me do this. Aang, for the tecord, by i
quoting from this lettecr, I do Rot waive my right to-
object to the introduction of any of these documentg
as exhibits to the plain;iff's Proof in chief.

If you woulg Please direct Your attentign
to the second Paragraph of the letter ang See if I am

reading this Correctly.

A. You are taking something out of context.

Q. Follow along =

A. You want to take this out of Context.

Q. I want you to look and see 1£ I read it
correctly -- angd 1 quote: "A check ©f our records
shows that our Cempany did‘not acquire and Operate
its New Jersey plant where your father was employed
until February 23, 1936, ana accordingly, his

employment or the bulk of j¢ must have been for the

Prior owner or Operator of that pPlant.,"

A. Who was the former owner?
Q. Sir, answer my question.
A, Who was the former owner?

MR. ROWLAND: If he read it Correctly,

just agree he read it Correctly.
THE DEPONENT: Becauysge Nationa}l Gypsum

Company is u.s. Gypsunm Company; they are one in the
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Same.

MR. ROWLAND: Did he read the thing

correctly?

THE DEPONENT: Yes, he read j¢
Corcectly.

MR. ROWLX&D: Okay, fine.

BY MR. LOWE:

Q. Now, you just indicated that, in your
opinion, National Gypsun Company and u.s. Gypsun
Company is one and the same company. pid
understand you correctly? 1Is that correct?

MR. ROWLAND: TIf you know, tell hinm
what you know. If you don't know, don'e try and
guess at Ssomething.

THE DEPONENT: No, I don't know.

MR. LOWE: I would Suggest to you,
Mr. Mirielle, that what Mz, Rowland just saigd as

Counsel for the Plaintiff in ehis case would hold

believe that's a11.

MR. ROWLAND: I don't have any

questions on this depositien,

(Wheceupon, at 10:56 a.m., the

deposition concluded.)

23
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Signature,

BENJAMIN G. MIRIELLO

STATE OF COLORADO )
) ss.
CITY AND COUNTY OF DENVER )

Subscribed and Sworn to before npe by

the saig BENJAMIN G. MIRIELLO, this day of

198s.

My commission expires

Notary Public
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STATE OF COLORADO )
) Ss.

CITY AND COUNTY oOF DENVER )

I, Dawn CAlderwood, a Certifiegd
Shorthand Reporter ang Notary Publije for the state of
Colorado, do hereby Certify that Previous to the

commencement of the examinatien, the said BENJAMIN g.

MIRIELLO was duly sworn by me to testify the truth in

said Parties; that the said deposition, consisting of
23 pages, was taken {n sho:thana by me and was |
reduced to typewritten form; that the foregoing is a
true transcript of the questions asked, Lestimony
given, angd Proceedings had; that I an not attocrney

ROr counsel nor inp any waj connected with any

IN WITNESS WHEREOF, I have affixed my

notarial seal this

—_— day of

1985,

DAWN CALDERWOOD
Calde:wood/Mackelprang & Associates
Certified Shorthangd Reporter

and Notary Publie
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CALDERWOOD/HACKELPRANG & ASSOCIATES

1554 vine Street

Denver, Colorado 80206
January 25, 1985

Mr. Benjamin Miriello
2750 South zanada Way
Aurora, Colorado 80014

Re: County of Anderson, et al. VS. U.S. Gypsunm

Your depositions (discovery and’vidgotape) in the
above-entitled case have now bheen transcribed. The

promptly. Therefore, if you would like to review and

sign your deposition,s Please call our office to make
an appointment , , .,

within 30 days to comply with the
sStatute,

X by + 80 the deposition
may be filed in time for trial.

If you do not call for an appointment within the time
designated, we shall file your deposition unsigned.

Sincerzely,

Dawn Calderwood
CALDERWOOD/MACKELPRANG & ASSOCIATES
Registered Professional Reporters

ce: M. Rowland
D. Lowe
Court, File




